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Before  The  | 

FEDERAL  COMMUNICATIONS  COMMISSION 
Washington  25,  D.  C. 


In  re  Applications  of  ] 

THE  RADIO  STATION  KFH  COMPANY  | 

Wichita,  Kansas  i 

TAYLOR  RADIO  &  TELEVISION  CORP.  ] 

Wichita,  Kansas  ] 

WICHITA  TELEVISION  CORPORATION,  INCJ 
Wichita,  Kansas  ' 

j 

For  Television  Construction  Permits  1 


DCfCKETNO.  10259 
FILE  NO.  BPCT-698 
DObKETNO.  10260 
FILE  NO.  BPCT-946 
DObKETNO.  10261 
FILE  NO.  BPCT-961 
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WICHITA  TELEVISION  CORPORATION,  INC. 
EXHIBIT  NO.  21 


INTERIM  OPERATION 

I 

i 

This  exhibit  is  presented  in  support  of  our  mention  to  commence 
telecasting  immediately,  if  the  Federal  Communications  Commission  will 

I  # 

grant  such  permission.  In  the  absence  of  such  autl^ority,  this  financial 

i 

presentation  is  not  incorporated  in  our  first  year  proposed  operating 

I 

statistics.  The  effect  of  this  operation  on  our  cash  position  at  the  end 
of  the  first  year  would  be  to  reduce  this  cash  positi|)n  by  $4, 926. 59, 
from  $129,  159. 37  to  $124,  232.  78.  I 


INSTALLATION  AND  EQUIPMENT  COSTS 
Installation  Costs 
Tubes,  Crystals,  etc. 

Reconditioning  Transmitter 
Reconditioning  Antenna 
Freight 
Total 


5,  000. 00 
2, 146. 00 
4, 000. 00 
1,  500. 00 
1, 332. 00 
13,978.00 


2 


EXPENSE 

One  fourth  of  Total  Proposed  Monthly 

Operating  E^ense  $ 

RCA  Transmitter  Monthly  Rental 
Interim  Site  Rental  (Monthly) 

Antenna  Rental  (Monthly) 

Pylon  Rental  (Monthly) 

Total  $ 

Five  Months  of  Interim  Operation 
Total  Five  Months  Interim  Operating 

Eiqpense  $ 

Installation  and  Equipment  Costs 
Total  Interim  Operating  Cost  $ 

INCOME 

First  Month  -  One  half  of  First  Month’s 

Proposed  Income  $ 

Second  Month  •  One  half  of  First  Month’s 
Proposed  Income 

3595  Third  Month  -  One  half  of  Second  Month’s 
Proposed  Income 

Fourth  Month  -  One  half  of  Second  Month’s 
Proposed  Income 

First  One  Half  of  Fifth  Month  -  One  fourth 
of  Second  Month’s  Proposed  Income 


Total  Income  for  Interim  Operation  $ 

;  RECAPTULATION 

Total  Interim  Operating  Cost  $ 

Total  Income  for  Interim  Operation 
Total  Loss  for  Interim  Operation  $ 

Cash  on  Hand  at  End  of  1st  17  months 
of  operation,  v^ich  included  pre- 
operational  period  $ 


14, 170. 02 
985.00 
600. 00 
250. 00 
100. 00 
16, 105. 02 
5 

80,  525. 10 
13, 978. 00 
94,  503. 10 


17, 478.34 

17, 478.34 

21, 847.93 

21, 847.93 

10,923.97 
89, 576. 51 

94,  503. 10 
89, 576. 51 
4, 926. 59 


129, 159.37 


3 
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Total  Loss  for  Interim  Operation  $  4, 926. 59 

Cash  on  Hand  after  P re-operational, 

Operational,  and  Interim  Operational 

Losses  $  124, 232. 78 


RADIO  CORPORATION  OF  AMERICA 
RCA  VICTOR  DIVISION 
Kansas  City  6,  Mo. 

! 

31st  October,  1952 

i 

I 

i 

Wichita  Television  Corporation,  Inc. 

Ste.  102  Insurance  Bldg. 

Wichita,  Kansas  I 

I 

i 

i 

j 

Dear  Mr.  Moyer: 

This  letter  is  in  answer  to  your  request  for  information  concerning 

i 

the  terms  and  availability  of  interim  Television  transmitting  equipment 
for  use  by  the  Wichita  Television  Corporation.  Wej  understand  that 
you  propose  to  provide  interim  service  vdiile  your  iinal  transmitting 

I 

plant  and  studios  are  under  construction.  | 

4c  4c  #  4c  I  4c  4c 

I 

/s/  W.  B.  Vamum  | 

Broadcast  Equipment  Sales 
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WICHITA  TELEVISION 
CORPORATION,  INC. 

EXHIBIT  NO.  34 


AGREEMENT 

This  Agreement  entered  into  at  Wichita,  Kansas,  on  this  28th 
day  of  August,  1952,  by  and  between  the  WICHITA  TELEVISION 
CORPORATION,  Incorporated,  hereinafter  called  the  Corporation, 
and  Tom  J.  Maloney  hereinafter  called  MALONEY. 

WITNESSETH:  In  consideration  of  the  premises  and  the  mutual 
covenants  of  the  parties  hereto  hereinafter  e^qpressed,  the  parties 
hereto  agree  as  follows: 

1.  The  Corporation  does  hereby  employ  MALONEY  as  Program 
Director  of  the  television  broadcasting  station  of  the  Corpora¬ 
tion  at,  or  in  the  immediate  vicinity  of,  the  City  of  Wichita, 
Kansas,  for  a  period  of  three  (3)  years  from  the  date  of  a  grant 
of  a  construction  permit  to  the  Corporation  by  the  Federal  Com¬ 
munications  Commission  of  the  United  States  Government  for 
such  television  broadcasting  station. 

2.  As  Program  Director,  MALONEY  shall  receive  the  following 
salary  from  the  Corporation:  The  first  business  year  after  the 
FCC  Construction  Permit  has  been  granted,  $7200, 00,  the 
second  year  $7920. 00,  the  third  year  $8712. 00.  All  Salary 

to  be  paid  in  twelve  equal  monthly  installments  for  the  respective 
years. 

Salary  shall  commence:  Not  later  than  six  (6)  months  after  the 
issuance  of  the  said  FCC  Construction  Permit.  It  is  understood 
that  the  date  of  the  issuance  of  said  Construction  Permit  shall 
be  extended  by  the  period  required  for  any  court  appeal  of  the 
FCC  decision  vdierein  the  CORPORATION  is  involved. 
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4330  [Received  FCC  December  8,  1953] 

MEMORANDUM  OF  LAW  SUBMITTED  BY  THE  RADIO 
STATION  KFH  COMPANY  IN  SUPPORT  OF  CONTENTIONS 
IN  ITS  PROPOSED  FINDINGS  OF  FACT  AND  CONCLUSIONS 
(PHASE  n)  CONCERNING  VIOLATIONS  BY  WICHITA 
TELEVISION  CORPORATION,  INC.  OF  THE  FEDERAL 
SECURITIES  ACT  OF  1933 


♦  4c  #  #  4c 

4334  (b)  Mr.  Maloney,  while  a  resident  of  San  Antonio,  Texas 

(WTC  Ex.  5,  p.  3a;  TR.  8014),  responded  to  the  unrestricted  advertise¬ 
ment  referred  to  in  (a)  above  and  was  hired  by  the  company  in  June 
1952  at  a  meeting  in  New  York  at  which  stock  availability  was  mentioned. 
(TR.  8212,  L.  11,  12,  8228-9,  8233).  WTC,  in  September  1952  (TR. 

8015),  entered  into  a  contract  for  the  sale  of  stock  to  T.  J.  Maloney, 

Jr. ,  who  was  then  a  resident  of  New  York  City  (TR.  8216,  L.  4-7) 
and  is  now  a  resident  of  York,  Pennsylvania.  (TR.  8220).  At  the  time 
the  contract  was  executed,  Mr.  Maloney  was  temporarily  in  Kansas, 
where  he  had  remained  a  total  of  only  four  months  pid  his  family 
was  with  him  in  Kansas  for  only  about  10  weeks.  C^R.  8215,  8234).  He 
has  not  returned  to  Kansas  since  then  (TR.  8234)  ahd  has  no  purpose  or 
intention  of  returning  unless  WTC  were  to  be  granted  a  television  station. 
(TR.  8214). 

The  Securities  and  Exchange  Commissipn  lias  consistently 

I 

construed  resident,  as  referred  to  in  Section  3(a) (ill),  to  mean 
domicle.  See  Loss,  Securities  Regulation,  (1951)  ^79.  It  is  {^parent 
from  the  record  that  Mr.  Maloney  was  not  domiciled  in  Kansas  at 
the  time  he  contracted  to  buy  WTC  stock  and,  consequently,  this  trans¬ 
action  constitutes  another  disqualification  which  prevents  WTC  from  availing 
itself  of  the  Section  3(a)(ll)  exemption.  | 

4c  4c  4c  4c  I  4c 

i 
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4344 


[Received  FCC  December  8,  1953] 


PROPOSED  FINDINGS  AND  CONCLUSIONS  IN  SUPPORT 
OF  CONTENTIONS  OF  THE  RADIO  STATION  KFH  COM¬ 
PANY,  (HEREINAFTER  REFERRED  TO  AS  KFH),  THAT 
THE  APPLICATION  OF  TAYLOR  RADIO  AND  TELEVISION 
COMPANY,  (HEREINAFTER  REFERRED  TO  AS  KANS), 
SHOULD  BE  DENIED  AND  THE  KFH  APPLICATION  SHOULD 
BE  GRANTED. 


PRELIMINARY  STATEMENT 

4c  4c  4c  4c 
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4392  [  Received  Dec.  8,  1953,  FCC  Mail  &  Files] 

PROPOSED  FINDINGS  AND  CONCLUSIONS  IN  SUPPORT  OF 
CONTENTIONS  OF  THE  RADIO  STATION  KFH  COMPANY. 
(HEREINAFTER  REFERRED  TO  AS  KFH)  THAT  THE 
APPLICATION  OF  WICHITA  TELEVISION  CORPORATION 
(HEREINAFTER  REFERRED  TO  AS  WTC)  SHOULD  BE 
DENIED  AND  THE  KFH  APPLICATION  SHOULD  BE 
GRANTED. 

PREUMINARY  STATEMENT 

These  proposed  findings  and  conclusions  will  be  addressed  initially 
to  the  contention  of  KFH  that  WTC  failed  to  meet  its  burden  of  proof  under 
the  issue  relating  to  its  financial  and  its  other  qualifications  to  construct 
and  operate  its  proposed  station;  and  secondly,  to  the  contentions  of  KFH 
that  a  consideration  of  significant  differences  between  WTC  and  KFH 
and  their  proposals  require  a  determination  on  a  comparative  basis  that 
the  application  of  KFH  should  be  granted  and  the  application  of  WTC 
denied.  Each  basic  contention  of  KFH  will  be  set  out  first,  followed  by 
findings  of  fact  and  by  conclusions  which  support  such  contention.  Be¬ 
cause  of  space  limitations,  KFH  has  not  undertaken  to  point  out  each  of  the 
proposed  findings  heretofore  submitted  by  WTC  which  is  erroneous.  With 
respect  to  the  areas  of  contention  dealt  with  herein,  KFH  requests  the 
Examiner  to  reject  each  of  the  WTC  proposed  findings  with  which  the 
findings  proposed  herein  are  in  conflict.  Further,  KFH  hereby  notes 
that  it  desires  to  carry  forward  each  of  the  exceptions  heretofore  taken 
by  KFH  and  noted  in  the  record. 

4393  CONTENTION  1.  WTC  Failed  To  Show  That  It  Is  FinanciaUy 

Qualified  And  That  It  Possesses  Other  Requisite  Qualifications 
To  Be  A  Television  Broadcast  Station  Licensee. _ 

A.  Violations  by  WTC  of  Federal  Securities  Law.  1.  The  WTC 

transactions  in  securities  involved  in  its  application  have  been  and  will 

be  undertaken  without  registration  under  the  provisions  of  the  Securities 

I 

I 

I 

I 

I 

! 
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Act  of  1933,  as  amended.  T.  4331.  WTC  claims  that  registration 
of  its  securities  under  that  law  is  not  required  because  they  are  exempted 
from  registration  under  the  ’’intrastate”  exemption  of  that  law  -  Section 
3(a)  (11).  T.  4331.  It  is  evident  that  if  WTC’s  extensive  dealings  in  its 
unregistered  securities  with  the  public  are  not  so  exempt,  then  WTC  is 
guilty  of  having  violated  Section  5  of  the  Securities  Act  of  1933,  as 
amended.  T.  7040,  L.  10-11.  Although  a  public  solicitation  and  offer¬ 
ing  of  its  securities  was  contemplated  and  was  undertaken,  no  contact, 
inquiry  or  communication  whatever  was  made  previous  thereto  by  WTC 
or  its  representatives,  to  ascertain  from  the  Securities  Exchange  Com¬ 
mission  (T.  7064)  whether  the  exemption  claimed  was  available  for  the 
type  of  distribution  planned  and,  if  so,  what  limitations  in  connection 
with  the  WTC  distribution,  WTC  would  be  required  to  observe  to  insure 
compliance  with  the  Securities  Act  and  SEC  policies.  This  WTC  attitude 
is  significant  when  related  to  the  open  admission  by  WTC’s  general  coun¬ 
sel  that  ”we  have  right  now  subscribers  who  are  people  who  moved  out 
of  the  state.  We  have  stockholders  who  have  moved  out  of  the  state.  ” 

T.  7076. 

2,  The  claimed  intrastate  exemption  to  registration  of  WTC’s  se¬ 
curities  is  in  fact  not  available  to  it  in  that  WTC  has  offered  and  sold  its 
securities  to  non-residents  and  therefore  has  violated  and  will  in  the 

2/ 

4394  future  violate  the  Securities  Act  of  1933  for  the  following  reasons:—^ 

(a)  WTC  recognized  and  had  an  employment  agreement  with  Robin 
J.  Compton,  one  of  its  directors  and  a  non-resident  of  Kansas  (T.  758^ 
whereby  it  was  agreed  that  the  corporation  would  issue  to  Mr.  Compton 


1/  Transcript  citations  are  indicated  by  T  followed  by  page  number. 
Where  line  citations  are  given  L  is  used  followed  by  line  number.  Ref¬ 
erences  to  WTC  Exhibits  are  indicated  by  W  followed  by  exhibit  number. 
Where  page  or  paragraj^  references  to  exhibits  are  given,  p  or  para, 
respectively  is  used  followed  by  number. 

V  For  statement  of  the  law  justifying  this  assertion  -  See  Memorandum 
of  Law  filed  concurrently  herewith. 
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1000  shares  of  common  voting  stock  upon  grant  of  a  television  construc¬ 
tion  permit  and  establishment  by  Mr.  Compton  of  a  residence  in  Kansas. 
The  opportunity  to  acquire  \VTC  stock  was  an  important  inducement  to 
Compton  in  making  said  contract.  T.  6968,  7156,  7585,  7589,  7671; 

W.  34.  Mr.  Compton  was  also  offered  additional  shares  of  common 
non- voting  stock.  T.  7677-80. 

(b)  WTC  offered  to  renew  the  aforesaid  emplo3mient  agreement 
with  Mr.  Compton  upon  its  one-year  expiration  in  1951 .  T.  7587. 

(c)  It  was  explained  to  Mr.  Compton,  a  non-resident,  that  if  he 
were  to  move  to  Kansas  he  would  be  given  an  opportunity  to  acquire 
stock  in  WTC,  (T.  6969,  L.  8-16;  T.  7155-6)  an  offer  which  is  continu¬ 
ing  and  has  not  been  withdrawn.  T.  7670,  7674,  7675.  Each  of  the  fore¬ 
going  (a),  (b),  and  (c)  constitute  an  attempt  or  offer  to  dispose  of  securi¬ 
ties  and  thereby  a  *'sale”  within  the  meaning  of  Sec.  2(3)  of  the  Securities 
Act,  the  same  being  made  to  a  non-resident  of  Kansas. 

(d)  WTC  has  ^’solicited  offers  to  buy”  (see  Sec.  2(3)  Securities 
Act)  its  securities  from  the  public  through  outdoor  billboard  advertising  in 
Wichita  intended  to  sell  its  securities  and  develop  ^investor  interest” 

(T.  4291,  L.  3;  T.  4534)  from  the  public  by  phone  calls  to  WTC’s  stock¬ 
broker  (T.  4304)  without  limiting  such  billboard  solicitations  to  residents 
of  Kansas  only.  W.  IB.  Such  solicitations  were  undertaken  concurrently 
with  WTC  stock  announcements  run  over  the  name  of  the  WTC  stockbroker 
as  paid  advertisements  in  the  two  daily  Wichita  newspapers,  and  were 
thereby  attempting  or  offering  to  dispose  of  its  securities  and  thereby 
making  ”sales^*  within  the  meaning  of  the  Securities  Act  to  the  public  at 
4395  large  whether  resident  or  non-resident  in  violation  of  the  intrastate 
exemption. 

(e)  WTC  has  '’attempted  or  offered  to  dispose  of”  (see  Sec.  2(3) 
Securities  Act)  its  securities  by  general  public  advertisement  in  Broad¬ 
casting  Magazine  which  is  published  in  the  District  of  Columbia,  without 
limiting  that  attempt  or  offer  to  dispose  of  its  securities  solely  to  persons 
who  were  residents  of  Kansas.  W.  59. 

(f)  WTC  has  "attempted  or  offered  to  dispose  of”  (see  Sec.  2(3), 
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Securities  Act)  its  securities  to  T.  J.  Maloney,  Jr. ,  WTC  Vice- 
President,  Director,  Program  Director  and  stock  subscriber  (T.  8012) 
for  the  reason  that  WTC  offered  participation  in  voting  stock  through  a  gen¬ 
eral  advertisement  in  Broadcasting  Magazine  published  in  the  District 
of  Columbia  (W.  59)  to  which  Mr.  Maloney,  a  non-resident  of  Kansas, 
responded  by  mail,  offering  his  services  (T.  8014,  8233)  -  an  offer 
which  was  subsequently  accepted  by  WTC  at  a  meeting  in  New  York  City 
in  which  stock  availability  was  mentioned  (T.  8212,  L.  11-12)  and  an 
employment  contract  made  between  WTC  and  Mr.  Maloney.  T.  8228-9. 

(g)  WTC  is  a  party  to  a  '^contract  of  sale^’  within  the  meaning  of 
Sec.  2(3)  of  the  Securities  Act  for  "disposition  of"  5000  shares  of  its 
stock  to  Tom  J.  Maloney,  Jr. ,  then  a  resident  of  New  York  City. 

T.  8216,  L.  4-7.  Mutual  performance  imder  said  executory  contract 
depending  upon  a  condition  precedent  -  namely  written  notice  from  WTC 
to  Mr.  Maloney  of  a  grant  by  the  Commission  of  a  television  construc¬ 
tion  permit  to  WTC.  W.  5,  p.  3b  and  W.  7A.  Said  contract  was  entered 
into  by  the  parties  in  September,  1952,  during  a  temporary  4  month 
stay  (July  12- November  11,  1952)  by  Maloney  in  Wichita.T.  8215, 8234.  He 
had  never  been  to  Wichita  before  (T.  8027) ,  and  has  not  been  there  since 
November  11,  1952  (T.  8234)  and  has  no  purpose  or  intention  to  return 
there,  unless  WTC  is  granted  a  television  station  C  P.  T.  8214.  He  is 
now  a  resident  of  York,  Pennsylvania,  where  he  intends  to  make  his 

home  on  an  indefinite  basis.  T.  8220.  Note:  T.  8217,  L.  5-12- 
4396 

Transcript  should  read  "York"  and  not  "New  York".  Mr.  Maloney's 
family  was  with  him  in  Wichita  only  temporarily  for  about  ten  weeks  - 
early  September  to  November  11, .  1952.  T.  8215,  8234.  His  family 
then  returned  to  New  York  City  (T.  8214,  L.  12-13;  T.  8013,  L.  21- 
22)  where  they  lived  prior  to  their  trip  to  Wichita.  Mr.  Maloney  needed 
employment  and  went  to  Wichita  to  seek  a  remunerative  job  (T.  8231) 
because  money  was  Ms  objective.  T.  8232,  L.  23-4.  While  seeking 
other  employment  there,  he  was  hired  by  WTC  at  $70  a  week  (T.  8028) 
and  when  offered  a  substantially  higher  remuneration  -  $125  a  week  plus 
full  expenses  -  he  went  to  work  for  Station  WSBA-TV,  York,  Pennsylvania, 


which  is  his  present  employment  (T.  8191),  abandoning  any  purpose  of 
return  to  Wichita  since  that  is  a  place  where  he  cannot  **make  a  living 
there  in  his  field**.  T.  8214,  8220.  Maloney* s  expiration  that  he  in> 
tended  to  move  to  Wichita  in  expectation  that  WTC  **ruld  be  on  the  air 
in  a  short  time*’  (T.  8219)  is  so  unreasonable  as  to  lack  credibility,  par¬ 
ticularly  in  the  light  of  his  later  testimony  that  he  w^t  to  Wichita  to  seek 
employment  possibly  not  in  his  field,  other  than  with  WTC  (T.  8232) 

I 

though  he  admitted  that  he  wished  to  make  a  living  iiii  his  field  and  such 
employment  was  not  available  in  Wichita.  T.  8220.  i  He  also  stated  he 

j 

was  maintaining  three  homes.  T.  8214.  The  Securities  and  Exchange 
Commission  has  consistently  held  that  residence,  a^  used  in  Section  3(a) 

i 

11  of  that  Act  to  mean  domicile.  See  Loss,  Securities  Regulation  (1951) 
379.  The  record  does  not  permit  a  finding  that  Malcjney  acquired  a 
domicile  in  Kansas.  17  Am.  Jur.  Sec.  23  and  25.  | 

(h)  WTC  proposes  to  **seU”  within  the  meaning  of  Sec.  2(3)  of  the 
Securities  Act  by  delivery  of  its  securities  (SchillneJ:  v.  H.  Vaughan 

Clarke  Co. ,  134  F  (2d),  875,  877)  to  subscribers  wljo  now  are  or  may 

1 

become  non-residents  of  Kansas  prior  to  delivery.  T.  7079,  L.  7-14; 

i 

T.  4238.  WTC  subscribers  who  are  Kansas  non-rei^idents  are  Tom  W. 
Myers,  a  resident  of  Arizona  and  subscriber  to  800Q  WTC  shares  (W. 

3A,  p.  7;  T.  7063)  and  T.  J.  Maloney,  Jr.  a  resident  of  Pennsylvania 
and  subscriber  to  5000  WTC  shares.  W.  5,  p.  3b;  T.  8220. 

4397  (i)  WTC  has  **sold*’  within  the  meaning  of  Sec.  2(3)  of  the  Securities 

Act  by  disposition,  issuance  or  delivery  (Schillner  v.  H.  Vaughan  Clarke 
Co. ,  134  F  (2d)  875,  877)  750  shares  of  its  stock  to  b.  T.  Walters,  then 
being  a  non-resident  of  Kansas.  W.  7,  p.  106.  Notp:  The  aforesaid 
stock  was  issued  subsequent  to  March  12,  1952,  thel  date  its  proposed 
issuance  was  approved  by  the  Kansas  State  Corporation  Commission. 

i 

W.  lA,  T.  7002.  Mr.  Walters  was  a  resident  of  Okiahoma  prior  to 
March  12,  1952.  See  W.  60,  p.  A25  and  T.  6965,  7056  and  W.  7,  p. 

106  re  acquisition  by  Mr.  Walters  of  his  Tulsa  partnership  interest  and 
residence  in  Tulsa  prior  to  1952.  j 
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B.  Violations  by  WTC  of  Kansas  Securities  Law.  3(a).  The  appli¬ 
cation  for  registration  of  its  securities  filed  by  WTC  with  the  K^sas 
State  Corporation  Commission  specified  on  its  face  that  stock  was  to  be 
available  for  sale  only  to  residents  of  Kansas.  T.  7155.  Contrary  to 
this  statement  by  WTC  imder  oath  to  the  Kansas  State  Corporation  Com¬ 
mission,  its  securities  have  been  or  will  be  sold  by  agreement  (within 
the  meaning  of  Sec.  17-1223  (2)  of  the  Kansas  Securities  Law,  herein¬ 
after  referred  to  as  ''KSL**)  to  non-residents  of  Kansas  in  each  of  the 
instances  described  in  (a)  through  (i)  above,  thus  violating  paragraph 
(1)  of  Sec.  17-1243,  KSL. 

(b)  WTC  sold  (within  the  meaning  of  Sec.  17-1223  (2)  KSL)  by 
^’conditional  stock  sales  agreement”  (T.  7032,  L.  5;  T.  7036,  L.  12- 
13)  100,000  shares  of  its  capital  stock  in  excess  of  current  authorization 
(W.  lA)  to  9  persons  without  having  secured  prior  approval  of  the  State 
Corporation  Commission  as  required  by  law.  W.  7B  pp.  2,  3,  and  4. 
These  acts  are  in  direct  violation  of  Secs.  17-1226,  17-1228  (17)  and 
17-1237,  KSL.  NoteT.  6921,  L.  7-9. 

(c)  WTC  sold  (within  the  meaning  of  Sec.  17-1223  (2),  KSL)  in 
violation  of  Secs.  17-1237,  17-1226  and  17-1228  (17),  KSL,  2500  shares 
of  its  securities  for  $500  to  George  M.  Brown  on  February  13,  1952, 

(T.  6892)  under  a  change  of  plan,  approval  of  which  was  not  requested  by 
application  until  February  14,  1952,  and  not  given  by  the  State  Corpora- 
4398  tion  Commission  until  March  12,  1952.  W.  lA;  T.  7021. 

(d)  WTC,  in  violation  of  Sec.  17-1228  (7);  17-1243  (1),  KSL, 
either  (a)  concealed  in  the  prospectus  submitted  as  an  exhibit  to  its  appli¬ 
cation  of  November  14,  1950,  (T.  6990)  to  the  State  Corporation  Com¬ 
mission  for  registration  of  its  securities  the  fact  that  it  had  elected  on 
September  18,  1950,  (T.  6967)  a  non-resident  of  Kansas,  R.  J.  Compton 
(T.  6968)  to  its  Board  of  Directors  and  had  elected  Compton  on  September 
22,  1950,  to  the  office  of  WTC  2nd  Vice-President  (T.  6964)  -  Compton^s 

^  acceptance  of  said  offices  being  dated  September  28,  1950,  (T.  6967. 

Note:  T.  8302  and  7043-5)  and  further  concealed  the  fact  that  it  had 
elected  Moy  and  C.  Brown  to  its  Board  of  Directors  on  November  6, 
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1950,  (T.  6965)  or  (b)  if  it  did  submit  such  information  in  the  prospectus 
presented  to  the  Commission  for  approval  then  it  deliberately  departed 
from  the  prospectus  approved  by  the  Commission  because  the  prospectus 
which  it  distributed  in  1951  to  the  public  (W.  2A;  T.  ,6983)  did  not  show 

I 

Compton  as  2nd  Vice-President  nor  Compton,  Moy  dr  C.  Brown  as 


directors.  | 

j 

(e)  WTC  in  the  prospectus  which  was  submitted  as  an  e^ibit  to 

I 

its  registration  application  with  the  Kansas  State  Coihporation  Commis¬ 
sion  reported  in  its  capitalization  as  of  October  31,  ^950,  46,000  Class 
B  common  shares  as  'Tield  in  corporate  treasury  under  options  to  pur¬ 
chase”  when  in  fact  only  35, 000  shares  were  under  s^ch  options.  T. 
6953,  W.  2A,  p.  3,  note  3  and  entry  under  heading  l^escription  of  Se¬ 
curities- Preemptive  Rights.  It  was  conceded  by  WT^  that  said  state¬ 
ment  in  the  prospectus  was  ”not  a  correct  statement  iof  an  existing  fact 


as  of  that  time”  -  (T.  6954,  L.  18,  19)  -  the  time  referring  to  capitaliza¬ 
tion  as  of  October  31,  1950.  T.  6953-4.  Nor  was  t^e  said  statement 

I 

correct  at  any  time  since  there  were  never  any  Clasd  B  common  shares 

I 

”held  in  corporate  treasury  under  options  to  purchas^”.  T.  7120,  7048. 
The  prospectus  further  described  its  capitalization  ai^  of  October  31, 

i 

1950,  as  having  35, 100  shares  outstanding  of  Class  4  common  stock  of 

i 

4399  which  ”22, 900  shares  are  held  in  trust  under  Tbist  Indenture 

referred  to  below”.  W.  2A,  p.  3.  The  applicable  reference  to  the  ’Trust 

i 

Indenture  referred  to  below”  in  the  prospectus  was  tl^at  ”at  the  time  the 

i 

purchase  price  is  paid  to  the  Trustee,  the  Trustee  sl^all  insert  the  name 

I 

of  the  stockholder  on  the  appropriate  stock  certificates  and  retain  the 
same  in  trust  under  the  provisions  of  the  Trust  Indenkire”.  (Underscoring 
supplied)  W.  2A,  p.  4,  item  (f).  Although  a  logical  reading  of  the  fore¬ 
going  by  a  potential  investor  would  suggest  (1)  that  22, 900  shares  had 
been  paid  for  and  were  held  in  trust  as  provided  by  the  Trust  Indenture, 


the  fact  was  that  at  no  time  was  more  than  16, 500  shares  of  the  Class  A 

I 

common  stock  paid  for  and  held  under  the  Trust  Indeijture  (T.  6997, 

L.  1  and  3  (15,000  plus  1500),  T.  6993).  See  para.  ^7(d)  infra  for 

— 

Dec.  1950  status;  (2)  that  no  more  than  12,200  shares  (difference 

i 
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between  35, 100  and  22, 900  shares)  of  Class  A  common  stock  was  out* 
standing  outside  the  Trust  Indenture,  the  fact  was  that  17, 100  shares 
were  outstanding  outside  the  Trust  Indenture  which  shares  were  issued 
solely  for  services  rendered  and  to  be  rendered  by  the  Moyer  Brothers, 
two  of  the  WTC  incorporators.  T.  6949-50.  At  least  one  hundred  copies 
of  this  prospectus  were  printed  and  the  prospectus  was  sent  out  to  po¬ 
tential  investors  who  were  selected  by  a  local  securities  dealer  or  who 
responded  to  newspaper  advertisements.  T.  6974,  6984.  By  the  fore¬ 
going  WTC  violated  Sec.  17-1237,  KSL  by  transacting  business  on  a 
plan  other  than  that  set  forth  in  the  statement  (registration  application) 
required  to  be  filed  by  that  law.  See  also  Sec.  17-1238  (2),  and  Sec.  17- 
1243. 

(f)  WTC  has  failed  to  comply  with  Sec.  17-1229  (2)  (4)  and  is  sub¬ 
ject  to  action  under  Sec.  17-1238  (4),  KSL,  in  that  it  caused  to  be  pub¬ 
lished  on  January  4,  1951,  in  a  newspaper  of  general  daily  circulation 
in  Wichita  (T.  8307)  and  sought  first  through  its  stockbroker,  Tom 
Myers,  and  next  through  its  president,  W.  J.  Moyer,  to  have  published 
in  another  newspaper  of  general  daily  circulation  in  Wichita  (T.  8295) 
a  statement  concerning  WTC  (T.  8308)  that  was  false  and  misleading  in 
that  it  deliberately  concealed  the  name  of  one  of  its  directors,  Robin  J. 
Compton  (T.  8302)  and  did  not  include  the  names  of  two  other  directors  - 
4400  Charles  L.  Brown  and  James  T.  Moy,  both  of  whom  were  elected 
November  6,  1950,  (T.  6965,  KFH  Ex.  27)  said  publication  and  attempt 
having  taken  place  at  a  time  when  paid  advertisements  offering  stock  in 
WTC  for  sale  were  published  in  both  newspapers  and  when  public  bill¬ 
board -advertising  was  undertaken.  T.  8303-5;  KFH  Ex.  27.  Said 
statement  was  not  submitted  to  the  State  Corporation  Commission  imder 
the  provisions  of  Sec.  17-1241-2,  KSL,  notwithstanding  the  fact  that  the 
statement  was  taken  from  (T.  8300,  L.  23-24)  and  was  a  modification  of 
a  similar  statement  submitted  to  and  specifically  approved  by  the  State 
Corporation  Commission.  W.  2D.  Moreover,  in  connection  with  the 
foregoing  statement  (KFH  Ex.  27)  WTC  failed  to  submit  said  statement 
as  required  by  the  State  Corporation  Commission  by  question  5  of  its 
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application  form  for  issuers  seeking  securities  registration.  T.  7152, 

L.  1-8;  T.  7150,  L.  3  and  9. 

C.  WTC^s  Proposed  Plan  of  Financing  -  All  cash  required  by 
WTC  for  constructing  its  proposed  TV  station  which  is  estimated  to  re¬ 
quire  $339, 717. 07,  is  to  be  derived  from  *Tulfillmei|t  of  the  outstanding 

I 

subscription  obligations  to  the  company. "  WTC  Proposed  Findings,  para. 

83  and  90.  For  purposes  only  of  Contention  1  hereinj,  the  WTC  proposed 
findings  (para.  83-90,  part  IV)  may  be  assumed  to  bfe  correct  and  uti¬ 
lized  as  a  basis  for  the  conclusions  in  support  of  thi^  contention,  which 
follow.  I 

I 

D.  History  of  WTC's  Stock  Promotion  and  Seljing  Efforts,  Its 

I 

Dealings  with  Public  Investors  and  Lack  of  Care  and! Candor.  See 
Findings  proposed  under  Contention  3.  These  findings  are  relied  upon 
by  KFH  in  support  of  proposed  conclusion  re  Contention  1  above,  as  well 

I 

as  in  support  of  conclusion  re  Contention  3,  infra.  I 
CONCLUSION 

4.  The  transactions  described  under  subhead  J^  above  involve  the 

j 

"sale"  (as  defined  by  Section  2(3)  of  the  Securities  A^t  of  1933)  of  securi- 
ties  to  non-residents  of  Kansas,  the  State  in  which  V^TC,  the  issuer, 
is  incorporated  and  doing  business,  and  thus  no  sale^  of  securities  of  the 

I 

issue  of  which  the  aforesaid  are  a  part  are  entitled  p)  the  exemption  con- 
4401  tained  in  Section  3 (a)  (11)  of  the  Securities  Act  pf  1933.  Accordingly, 
since  the  securities  sold  by  WTC  were  not  registered  as  required  by  Sec¬ 
tion  5(a)  of  the  Securities  Act  of  1933,  all  of  the  stocks  sales  made  by 

i 

WTC  were  effected  in  violation  of  the  provisions  of  tl^t  Act  and  all  of 
the  subscriptions  are  legally  unenforceable  by  WTC  ^gainst  its  sub¬ 
scribers.  I 

5.  Since  certain  of  the  subscribers  are  non-residents  of  Kansas 
and  other  subscribers  may  become  non-residents  pripr  to  effectuation 

of  their  subscriptions,  delivery  of  any  shares,  the  s^e  being  unregistered, 
to  any  such  non-resident  will  result  in  new  violations | of  Section  5(a)  (2) 
of  the  Securities  Act  of  1933.  In  such  case,  the  Sect^n  3 (a) (11)  exemp- 
tion  will  be  completely  inapplicable  and  WTC  will  be  prohibited  by  law 


from  delivering  shares  to  any  subscriber,  resident  or  non-resident  and 
any  attempt  to  do  so  could  provide  the  basis  for  injunctive  action  against 
WTC  under  Section  20(b)  of  the  Securities  Act  of  1933.  Any  deliveries 
made  under  such  circumstances  would  afford  each  purchaser  the  right 
to  rescind  the  transaction  for  a  period  of  one  year  under  Section  12(1) 
of  the  Securities  Act  of  1933.  In  support  of  the  foregoing  proposed 
findings  and  conclusions  of  law  with  respect  to  WTC’s  violations  of  the 
Federal  Securities  Act  of  1933  there  has  been  filed  concurrently  here¬ 
with  a  Memorandum  of  Law  pertaining  to  the  issue  of  unregistered  se¬ 
curities  illegally  undertaken  by  WTC. 

6.  With  respect  to  matters  described  in  subhead  B  above,  WTC 
by  violating  the  provisions  of  the  laws  of  the  State  of  Kansas  in  the  man¬ 
ner  set  forth  in  paragraphs  one  (1)  to  six  (6)  above,  has  rendered  void¬ 
able,  at  the  election  of  the  purchaser,  each  and  every  subscription  con¬ 
tract  for  the  sale  of  its  stock,  and  as  to  the  stock  already  sold,  the 
company,  its  officers  and  directors  who  participated  in  such  sale,  are 
liable  to  the  purchasers  thereof  for  the  purchase  price  and  reasonable 
attorneys’  fees.  See  Kansas  Security  Law,  Sec.  17-1240.  Further  WTC 
by  violating  the  provisions  of  the  laws  of  the  State  of  K^sas  in  the  man- 

4402  ner  set  forth  in  paragraphs  1  to  6  above,  has  rendered  itself  liable 
to  the  suspension  of  the  registration  of  its  securities  \mder  the  provisions 
of  Sec.  17-1238  (2)  (3)  and  (4)  of  the  Kansas  statute.  Such  suspension, 
if  invoked  by  the  Corporation  Commission  of  Kansas,  would  prevent 
the  sale  of  all  of  the  corporation’s  stock  not  yet  paid  for. 

7.  By  virtue,  therefore,  of  its  violations  of  the  Federal  and  Kansas 
Securities  Laws,  WTC  is  unable  at  this  time  to  rely  upon  the  completion 

of  and  can  give  no  assurance  of  being  legally  able  to  complete  the  subscrip¬ 
tions  on  which  its  financial  qualifications  depend.  The  Commission,  there¬ 
fore,  cannot  determine  and  find  WTC  to  possess  the  necessary  financial 
qualifications  to  construct  and  operate  its  proposed  TV  station  and  the 
WTC  application  should  accordingly  be  denied.  Heitmeyer  v.  FCC,  95 
F(2d)  91,  99  (1937),  Pottsville  Broadcasting  Company,  4  FCC  318  (1937) 
reversed  98  F(2d)  288  (1938)  on  erroneous  construction  of  Pennsylvania  law. 
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8.  Independently  of  denial  for  its  lack  of  financial  qualification, 
further  grounds  exist  for  denial  of  the  WTC  application,  on  a  non¬ 
comparative  basis,  the  WTC  application  should  be  denied  because 

WTC  as  an  applicant  has  shown  that  it  does  not  possess  the  qualifications 
of  character  and  standards  of  care  requisite  for  a  broadcast  licensee. 
Mansfield  Journal  Company  v.  FCC,  180  F(2d)  28,  33;  Mester  v.  US 
70  F.  Supp.  118,  122  (1947). 

9.  As  shown  by  the  findings  WTC  has  failed  to  act  responsibly  with 
regard  to  the  obligations  as  an  issuer  of  securities  imposed  by  both  the 
Federal  and  Kansas  Securities  Laws.  As  stated  by  the  Court  in  the  Mester 
case,  supra; 

*lt  might  indeed  be  most  inadvisable  from  the  public  viewpoint 
to  entrust  the  operation  of  a  radio  station  to  a  person  unworthy 
of  belief  and  evidencing  disregard  for  regulatory  laws,  even 
though  he  had  never  been  convicted  of  a  felony.  ** 

The  character  of  the  violations  of  securities  laws  foimd  above  show  at  the 
very  least  a  careless  disregard  for  meeting  Federal  statutory  require¬ 
ments  intended  to  safeguard  the  general  public  from  imsupervised  issu¬ 
ance  of  securities.  A  careful  attention  to  its  obligations  as  an  issuer  under 
4403  the  Securities  Act  of  1933  would  have  indicated  to  a  reasonably  pru¬ 
dent  man  of  the  character  of  those  who  assumed  responsibility  for  WTC*s 
affairs  the  need  for  seeking  the  advice  and  guidance  of  the  Securities  and 
Exchange  Commission  which  was  available  to  them.  |  Little  excuse  can 
be  found  in  WTC*s  studious  avoidance  of  any  such  contact  particularly 
in  view  of  the  very  substantial  amount  of  money  the^  sought  to  obtain 
from  the  general  public.  | 

10.  Although  this  lack  of  even  ordinary  care  meeting  its  obliga¬ 
tions  as  an  issuer  and  a  Federal  securities  law  is  inlexcusable,  it  is  even 

I 

more  difficult  to  imderstand  its  conduct  as  an  issuer!  under  Kansas  Secur- 

j 

ities  Law.  In  this  case  it  submitted  to  registration  i)rocedures.  However, 

I 

by  its  many  violations  of  state  law  as  foimd  above,  ^TC  and  its  responsi¬ 
ble  officers  have  shown  that  even  as  a  registrant  it  ii^as  incapable  of 
acting  with  the  care  and  responsibility  requisite  of  oi:ie  before  a 

I 
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regulatory  agency. 

11.  Moreover  WTC^s  above  conduct  in  violating  Federal  and  state 
securities  laws  must  also  be  viewed  in  the  broader  context  of  the  conduct 
of  its  principals  in  promoting  the  sale  of  WTC  securities  and  in  dealing 
with  the  investing  public  as  outlined  in  the  findings  under  subhead  D  above. 
When  so  viewed,  it  is  evident  that  WTC’s  principals  were  lacking  in  can¬ 
dor  as  well  as  being  careless,  inaccurate  and  misleading  in  their  contacts 
with  the  public.  The  affairs  of  WTC  have  always  been  dominated  by  re¬ 
strictive  stock  ownership  and  other  arrangements  and  practices  designed 
to  produce  personal  gain  at  the  expense  of  others.  Such  a  background  of 
securities  law  violations  in  the  context  of  undesirable  promotion  activities 
and  relations  with  investors  and  the  opportunistic  seeking  of  personal  en¬ 
richment  by  insiders  leaves  so  much  to  be  desired  in  terms  of  the  charac¬ 
ter  qualifications  of  a  broadcast  licensee  that  the  WTC  application  must 
be  denied  for  this  reason  alone. 

12.  It  is  appropriate  to  advert  to  the  fact  that  WTC’s  conduct  in 
these  matters  is  a  clear  warning  to  the  necessity  for  this  Commission  to 

4404  apply  and  require  broadcast  applicants  to  measure  up  to  high  and 
not  merely  ordinary  standards  of  careful  compliance  with  the  procedures 
of  state  and  Federal  securities  laws.  The  capital  investment  require¬ 
ments  of  the  still  young  television  industry  for  new  plant  facilities  are 
high  and  a  growing  need  exists  for  acquiring  new  funds  by  encouraging  in¬ 
vestment  by  the  general  public.  Safeguarding  of  the  public  interest  found 
by  Congress  and  virtually  all  state  legislatures  to  exist  in  having  large 
corporate  issues  of  securities  supervised  and  regulated  by  authorized 
public  bodies  requires  this  Commission  to  take  no  action  which  would 
condone  conduct  of  the  type  WTC  is  shown  herein  to  have  followed  in 
disregard  of  the  public  interest  declared  by  law  for  the  protection  of 


public  investors. 
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CONTENTION  2.  Since  WTC  has  Failed  to  Show  That  It  Is 
Financially  Qualified  to  Construct  and  Operate  the  Television 
Station  Proposed  in  its  Application  and  Since  WTC  Has  Failed 
to  Show  That  It  Possesses  Other  Qualifications  Necessary 
to  be  a  Responsible  Broadcast  Station  Licensee,  the  WTC 
Application  Should  be  Denied  and  a  Comparison  of  the  WTC 
and  KFH  Applications  and  Proposals  is  Unnecessary. 

Simmons  v.  FCC  145  F(2d)  578,  579  (1944);  Mayflower 
Broadcasting  8  FCC  333,  338  (1940). _ 

13.  Assuming,  arguendo  that  WTC  has  shown  itself  to  be  financially 
and  otherwise  qualified,  then  based  on  a  consideration  of  the  significant 
differences  between  the  qualifications  and  proposals  of  KFH  and  WTC, 

KFH  should  be  granted  and  WTC  denied,  for  the  following  reasons: 


CONTENTION  3.  KFH  Is  To  Be  Preferred  Oyer  WTC 
Because  Its  Background,  Relations  With  Investors,  and 
Candor,  Give  Greater  Assurance  that  KFH  Possesses  the 
Reliability  and  Integrity  Required  of  a  Broadcasting  licen¬ 
see.  ! 


during  1950  of  the 
William  J.  Moyer 


14.  Having  read  reports  in  trade  publications! 
apparent  profits  earned  by  TV  stations  (T.  7051-2),  I 
conceived  the  idea  of  promoting  a  television  corporation  to  obtain  a  tele¬ 
vision  construction  permit  and  license  in  Wichita,  't.  7450,  L.  9-12; 

T.  7447  (note  also  T.  4491  and  7051).  Mr.  Moyer  l^ecame  a  resident  of 
Wichita  in  June  1946,  a  place  where  he  had  never  li|ed  before  (T.  7437), 
by  virtue  of  a  three-year  duty  assignment  (1946-49)  while  serving  with  the 

I 

4405  United  States  Navy.  W.  5,  p.  5.  PreviouslyJ  Mr.  Moyer  had  left 

college  in  1940  without  a  degree  to  enter  the  airport  business  because  as 

1 

he  put  it  there  appeared  "to  be  quite  a  potential  theiie".  T.  7441-2. 

j 

Prior  to  his  association  with  WTC,  Moyer  had  no  ex^rience  in  broad- 

i 

casting  or  electronics  (W.  5,  p.  5)  and  his  association  with  and  knowledge 
of  the  television  industry  was  limited  to  what  he  mig^t  acquire  by  visits  to 
a  number  of  operating  TV  stations  and  by  reading  tride  publications. 

T.  7850. 

15.  With  the  assistance  of  his  brother,  Daniel  Moyer,  a  lawyer, 
WTC  was  incorporated  in  August,  1950.  On  September  15,  1950,  the  in¬ 
corporators  executed  a  charter  amendment  establislling  a  carefully  devised 
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plan  involving  three  classes  of  stock  for  the  WTC  $500,000  capitalization. 
Only  one  class  of  voting  stock  was  provided  -  40, 000  shares  of  $1  par 
Class  A  common  stock.  The  remaining  non- voting  stock,  representing 
92%  of  the  dollar  par  value  of  the  $500, 000  capitalization  was  divided 
between  100, 000  shares  of  $1  par  Class  B  non- voting  common  and 
360,000  shares  of  6%  cumulative  preferred  stock.  W.  1.  The  charter 
amendment  further  provided  safeguards  to  insure  that  holders  of  the 
Class  A  voting  stock  could  not  dispose  of  such  stock  without  giving  a 
first  refusal  to  other  Class  A  stockholders.  W.  1,  p.  8.  See  also  para. 

7b,  W.  2B.  The  significance  ^d  purpose  of  the  foregoing  charter  pro¬ 
visions  became  apparent  when  the  Moyer  brothers  secured  to  themselves 
clear  cut  voting  control  by  ownership  or  rights  to  an  aggregate  of  20, 100 
Class  A  shares  (T.  6995-6)  distributed  as  follows:  William  Moyer  8600 
Class  A  shares,  Dan  Moyer  8500  Class  A  shares  or  17, 100  shares  to¬ 
gether,  for  which  no  money  consideration  whatever  was  paid  or  to  be 
paid,  plus  1500  Class  A  shares  apiece  for  which  the  $1  par  value  per 
share  was  to  be  paid.  T.  6901-2.  Thus  for  a  maximum  investment  of  $3000 
(0.6%  of  $500,000)  the  Moyer  brothers  secured  to  themselves  (1)  voting 
control  of  a  $500,000  corporation  and  (2)  an  approximate  14%  share  of 
dividend  and  liquidation  rights  of  all  the  common  stock  of  140, 000  shares. 

4406  T.  7008-10.  Moreover,  the  Moyers  determined  that  only  their 
hand-picked  directors  would  be  allowed  to  obtain  the  remaining  shares 
of  Class  A  stock  (T.  6947)  and  a  carefully  controlled  procedure  for  in¬ 
suring  this  result  was  worked  out.  T.  6948-9. 

16.  The  persons  whom  the  Moyers  selected  as  the  prospects  for 
purchase  of  the  $360,000  in  shares  of  preferred  were  the  general  public 
who  would  put  up  83%  of  the  $428, 900  ($500, 000  less  the  $54, 000  in  par 
value  of  Class  B  stock  given  without  additional  consideration  to  the  pre¬ 
ferred  stockholders  and  less  the  17, 100  Class  A  shares  given  to  the 
^  Moyers)  to  be  realized  from  sale  of  stock.  For  his  investment  the  in¬ 
vestor  was  to  receive  a  maximum  of  6%  in  dividends  on  their  preferred 
stock  investment  plus  no  more  than  a  38%  share  of  the  dividends  avail^le 
for  common  stockholders  and  no  voice  in  the  WTC  management.  W.  2A. 


The  management  of  the  corporation  to  which  the  investing  public  was 
asked  to  entrust  their  fortunes  was  William  J.  Moyer  as  Chairman  of 
the  Board,  Director,  President  and  General  Manager,  and  a  board  of 
directors  hand-picked  by  the  Moyer  brothers.  T.  7457,  6936,  6948; 

T.  7240,  L.  2-3,  10.  Moreover,  the  investing  public  was  asked  to  place 
its  money  into  an  air-tight  trust  indenture  plan  whereby  the  entire  amount 
of  the  purchase  price  for  preferred  stock  was  paid  in  to  the  trustee  who 
in  turn  paid  15%  of  the  amount  to  WTC  leaving  the  investor  the  right  to 
recoup  only  85%  of  the  investment,  if  no  television  construction  permit 
were  granted  to  WTC.  W.  2B;  T.  4284.  The  Moyers  made  it  clear  that 
they  were  not  to  invest  their  money  in  preferred  stock  or  in  non- voting 
common  stock.  T.  6956. 

17.  For  such  stakes,  a  large-scale  stock  sale  promotion  campaign 
was  needed  and  was  undertaken.  It  was  not  by  accident,  therefore,  that 
the  first  WTC  Board  of  Directors  included  an  investment  dealer  (Myers), 
an  investment  banter  (Ray  Reed)  and  an  outdoor  sign  and  advertising  pro¬ 
prietor  (Woodbum).  T.  6964;  W.  2A,  p.  2,  W.  3A.  The  investment 
dealer,  Myers,  was  put  in  charge  of  selling  the  public  on  this  investment, 
(W.  2 A,  p.  4)  and  given  substantial  incentive  in  the  form  of  a  commission 
4407  of  8%  ($28, 80'0)  on  the  entire  offering  of  preferred,  to  be  paid  whe¬ 
ther  the  issue  was  sold  or  not.  W.  2A,  p.  1;  T.  7123.  Outdoor  adver¬ 
tising,  (T.  6983)  newspaper  advertising  and  publicity,  (T.  6983)  "’every- 
body  connected  with  the  corporation*’  (T.  4291)  and  tan  awful  lot  of  people” 

I 

(T.  6992)  were  all  put  to  work  to  sell  this  investmeiJt  plan  to  the  public. 

T.  4534.  In  the  course  of  this  stock- selling  campai^  misinformation 

I 

and  misleading  statements  were  made  which  indicated  at  the  very  least 

I 

a  carelessness  inconsistent  with  the  ’’extreme  care  |  .  in  the  use  of 

I 

words”  which  WTC  acknowledged  was  necessary  in  i  solicitation  and  sale 
of  securities  to  the  public  (T.  7048):  | 

(a)  Neither  the  issuance  of  $17, 100  shares  of  ^lass  A  voting  stock 
to  the  Moyers  for  services  and  without  money  consi(|eration  nor  their  right 

to  acquire  voting  control  of  the  corporation  by  the  purchase  of  an  addi- 

i 

tional  3, 000  shares  of  Class  A  stock  for  $3, 000  was  jdisclosed  in  any  of 
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the  written  matter  distributed  to  the  public  on  the  basis  of  which  the  pub¬ 
lic  was  asked  to  invest.  T.  6949-50,  6993-6,  W.  2A,  2D. 

(b)  The  public  was  incorrectly  advised  by  the  WTC  Prospectus 
that  the  corporation  held  46, 000  Class  B  shares  in  its  "corporate  treasury 
under  options  to  purchase"  (W.  2A,  p.  3)  when  in  fact  no  such  options  ex¬ 
isted  but  only  a  contemplated  offer  of  35,000  Class  B  shares  to  15  WTC 
directors.  T.  6954.  The  explanation  for  this  erroneous  statement  was 
itself  contradictory  and  lacking  in  candor  since  it  stated  that  the  46, 000 
shares  were  based  upon  anticipated  negotiation  of  options  by  December  9, 
1950  (the  date  as  of  which  the  Prospectus  was  to  speak)  of  2, 200  Class  B 
shares  apiece  to  20  Class  A  stockholders  (totalling  44,000)  plus  an  addi¬ 
tional  2,000  to  be  issued  to  one  of  these.  T.  6954.  That  this  explanation 
was  concocted  is  evident  from  the  fact  noted  above  that  Class  A  stock 
was  reserved  for  WTC  directors,  that  under  the  WTC  Charter  and  By- 
Laws,  19  was  the  maximum  number  of  directors  permitted  (W.  1,  p.  9; 

W.  2;  T.  6946,  L.  21)  that  as  of  December  9,  1950,  there  were  only  18 
directors  (T.  7118)  that  three  of  the  WTC  directors  (the  two  Moyers  and 
Compton)  allegedly  were  not  to  receive  any  Class  B  stock  (T.  6956,  7118- 

4408  9,  7121),  hence  no  more  than  15  WTC  directors  could  have  been 

expected  to  have  2, 200  shares  Apiece  making  33, 000  shares  plus  the 
additional  2,000  shares  previously  referred  to  making  35,000  Class  B 
shares  in  all  instead  of  46,000  shares  as  described  in  the  prospectus. 
Moreover,  the  fact  remains  WTC  never  acted  to  bring  about  the  condition 
represented  to  the  public  of  its  holding  options  for  46,000  Class  B  shares. 
T.  6954-5.  See  also  T.  7048,  7120,  L.  14  and  para.  3(3)  under  Conten¬ 
tion  1  above. 

(c)  The  WTC  prospectus  failed  to  disclose  that  as  of  its  effective 
date  December  9,  1950,  three  additional  persons  (Moy,  Charles  Brown 
and  Compton)  were  WTC  directors  and  one  (Compton)  was  a  WTC  Vice- 
President.  T.  6955.  The  concealment  of  Compton  who  was  elected 
director  on  September  15,  1950,  and  accepted  on  September  28,  1950, 

(T.  6967)  and  elected  WTC  Vice-President  on  September  22,  1950 

(T.  6965,  L.  1)  was  deliberate.  T.  8302-3,  note  para.  3(d)  under 
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Contention  1  above.  This  policy  of  concealment  of  ciompton*s  connection 

i 

I 

with  WTC  was  even  carried  to  the  point  where  WTC  tailed  to  reveal  any 

information  concerning  Compton^s  association  in  the|  original  WTC 

1 

application  for  TV  CP  filed  with  the  Commission  on  ^uly  2,  1952 

j 

(T.  7140)  and  did  not  do  so  until  the  last  major  amendment  filed  Septem¬ 
ber  23,  1952  (T.  7143),  notwithstanding  the  fact  that  I  Compton  had,  for 


the  second  time  been  elected  a  WTC  director  on  Jun^  8,  1952.  The 
explanation  for  the  failure  to  include  Moy  and  Charleis  Brown  in  the 
WTC  prospectus,  both  of  whom  were  elected  WTC  directors  November 
6,  1950,  was  lacking  in  candor  since  it  was  stated  as  follows: 

*The  only  explanation  that  I  can  give  for  that  is  the  cut-off  date 

I 

of  the  printer  on  this  thing.  In  the  first  place,  'this  prospectus 
had  to  be  submitted  to  the  Corporation  Commission  for  its  approval 
considerably  before  December  9,  1950  and  therefore  it  necessarily 
had  to  contain  the  material  which  was  in  firm  contemplation  of  the 
corporation  as  of  December,  1950  and  having  h^  the  prospectus 
approved  by  the  Corporation  Commission,  we  qould  not  vary  the 

I 

prospectus  at  any  later  date,  it  could  not  vary  irom  the  one  sub¬ 
mitted  to  the  Securities  Division.  ”  T.  6955-6, 1  Re  Compton  see 

i 

T.  6968,  L.  3-5.  ! 

I 

I 

However,  the  application  for  Corporation  Commissioh  approval  which  in- 
4409  eluded  the  proposed  prospectus  was  filed  Novenjiber  14,  1950  (T. 
7137)  8  days  following  the  election  of  Moy  and  Charles  Brown  to  the 
WTC  Board  and  over  6  weeks  following  Comp  ton*  s  ac(heptance  of  his 

I 

election  noted  above.  Moreover,  the  same  witness  qi^oted  above  later 
contradicted  himself  by  stating  that  changes  in  the  prc^spectus  did  not 
have  to  be  made  before  the  Corporation  Commission*^  order  of  approval 
on  the  registration  but  could  be  made  at  any  time  upon  clearing  with  the 
Corporation  Commission  prior  to  printing  of  the  prospectus.  T.  7132-34. 

(d)  The  WTC  prospectus  erroneously  represent^  that  as  of  Decem¬ 
ber  9,  1950,  35, 100  shares  of  the  Class  A  common  stpek  were  outstanding 
of  which  22, 900  were  held  in  trust  under  the  trust  indenture  referred  to 

I 

therein.  W.  2A,  p.  3.  See  findings,  para.  3(e),  Contention  1  above. 
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Moreover,  as  of  December,  1950,  only  15,  500  Class  A  shares  were  in 
fact  issued  under  the  indenture  instead  of  22,900  shares;  these  15,  500 
shares  consisted  of  1, 500  shares  to  William  Moyer  and  14,000  shares  on 
the  basis  of  1, 000  shares  for  each  of  14  of  the  remaining  17  directors 
elected  in  1950.  T.  6964-5.  (Glass,  Compton  and  D.  Moyer  did  not 
purchase  any  Class  A  stock  and  Walters,  the  fifteenth  director  purchas¬ 
ing  1,000  shares,  was  not  elected  imtil  March  29,  1951  (T.  6965).  Note: 
Although  D.  Moyer  stated  he  believed  he  had  advanced  $800  under  the  in¬ 
denture  as  of  December  9,  1950  (T.  6944,  he  earlier  inconsistently  stated 
that  (1)  he  did  not  make  that  advance  under  the  indenture  and  that  it  was 
not  made  until  just  prior  to  cancellation  of  the  trust  indenture  on  October 
1,  1951.  T.  6911,  6944. 

(e)  Although  directly  questioned  on  cross-examination  concerning 
additional  solicitational  material,  Daniel  Moyer,  by  his  statement  that  he 
could  recall  no  other  type  of  "advertisement",  evaded  and  avoided  dis¬ 
closure  of  an  advertising  statement  or  "letter"  which  WTC  sent  with 
each  of  its  prospectuses  to  the  public.  T.  6984.  However,  upon  being 
then  confronted  with  this  WTC  advertising  statement  or  "letter"  Moyer 
had  no  difficulty  in  recalling  or  identifying  it  immediately.  T.  6985. 

The  opening  statement  of  this  advertising  statement  was  contrary  to 
4410  fact  and  clearly  misleading  to  members  of  the  investing  public 

which  even  a  year  and  a  half  later  'liad  no  knowledge  of  what  a  construc¬ 
tion  permit  was  or  anything  else".  T.  7028.  It  read: 

"You  may  have  noticed  the  above  caption  on  bill-boards  in  and 

around  Wichita,  Kansas.  At  least,  a  great  many  people  have 

made  inquiries.  .  . "  W.  2D. 

Aside  from  the  admitted  fact  that  very  few  inquiries  were  received  from 
the  WTC  billboard  (T.  6972-4),  the  above-quoted  statement  concerning 
inquiries  by  a  great  many  people  was  false  since  it  was  prepared  prior 
to  December  12,  1950  (T.  6990)  which  was  the  date  of  Corporation 
Commission  approval  of  the  WTC  securities  registration  (T.  7150)  and 
therefore  necessarily  prior  to  the  billboard  or  any  other  effort  which 
WTC  could  legally  undertake  to  solicit  public  interest  in  TV  or  WTC’s 
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promotion.  Moreover,  the  selling  campaign  was  not  begun  until  *late 
in  December  of  1950 T.  4289.  Though  questioned  thereon  no  evidence 

I 

was  offered  by  WTC  to  support  the  quoted  statement  beyond  an  assump¬ 
tion  that  it  must  have  been  correct  at  the  time.  T.  6990,  note  6991,  L. 

12,  13.  The  advertising  statement  also  stated  that:  ! 

i 

fairly  large  group  of  public  spirited  succesjsful  businessmen 
have  taken  it  on  themselves  to  form  a  corpora^on  and  apply  for  a 

I 

Television  Construction  Permit  and  License. 

i 

The  corporation  was  in  fact  formed  by  only  three  pei^sons  (W.  1)  and  no 
application  was  filed  for  a  television  construction  pejrmit  at  any  time 
during  the  1st  stock  plan.  T.  6987-9.  i 

18.  The  WTC  stock-selling  effort  'Tjegan  late  to  December,  1950 
and  in  late  March  and  early  April  (1951)  it  became  pretty  obvious  to  the 
Board  of  Directors”  that  the  plan  had  failed  for  "lack  of  investor  inter¬ 
est”  (T.  4289)  notwithstanding  direct  representation^  made  to  the  investing 

I 

public  of  the  profits  earned  by  television  stations  andl  the  prospects  for 

i 

increased  earnings  to  the  future  (W.  2D,  para.  5,  nc^te  T.  1051)  and  the 
lack  of  any  data  in  the  written  promotional  literature  I  as  to  TV  construc¬ 
tion  or  operating  costs.  T.  6992.  Only  $20,400  wasj  realized  from  sales 
of  preferred  stock  to  27  public  investors  (T.  6998)  o^  which  WTC  received 

i 

$3,060  (15%  as  provided  by  the  indenture).  T.  6996.1  Other  amoimts  put 

i 

4411  in  the  indenture  were  $15, 000  by  15  of  the  directors  for  1,000  shares 

I 

apiece  of  Class  A  common  out  of  which  WTC  receive<^  15%,  i.  e. ,  $2, 250; 
ten  of  the  directors  also  paid  in  $2, 082  for  2, 082  Clabs  B  shares  outside 
the  indenture,  all  of  which  WTC  received.  T.  6981-^.  William  Moyer’s 
sole  contribution  was  $1,  500  for  1500  shares  of  Clasi^  A  stock  and  Dan 
Moyer  paid  in  $800  about  the  time  the  trust  indenture!  was  cancelled. 

T.  4295,  W.  2C.  The  total  cash  received  by  WTC  was  thus  $9,  692 
(T.  6997,  L.  24)  -  $1, 200  of  which  was  repaid  directly  to  William  Moyer 
for  services  rendered  in  the  three  month  period,  Feljruary,  March  and 
Arpil,  1951,  T.  7456.  | 

19.  By  April,  1951,  it  had  become  obvious  tha|;  the  first  stock  ven¬ 
ture  was  ’’unsuccessful  in  all  respects”,  and  the  WTCt  Board,  as  the 
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result  of  work  of  its  stock  committee  which  included  George  Brown  and 
Salter  (T.  4290,  4294,  7122),  was  talking  about  cancellation  of  the  trust 
indenture  (T.  4294)  and  about  a  new  stock  venture  involving  a  ’’large 
amount  of  common  stock”  instead  of  the  closely  held  amount  of  the  first 
plan.  T.  7055.  On  June  13,  1951,  cancellation  of  the  indenture  was 
voted  by  the  WTC  Board  (T.  4294,  6999),  whereupon  six  of  the  directors 
resigned  because  that  ’’just  was  not  the  stock  plan  they  had  agreed  to 
come  into  the  corporation  and  participate  in”.  T.  7055.  By  the  time 
of  the  first  annual  WTC  stockholders’  meeting  on  December  16,  1951, 
nine  resignations  from  the  WTC  Board  had  been  received  (T.  6965) 
and  William  Moyer  had  left  Wichita  on  July  15,  1951 ,  to  go  back  with 
the  United  States  Navy  in  Kansas  City,  where  he  remained  until  May  3, 
1952.  W.  5,  p.  5;  T.  7456,  7460.  Though  no  WTC  appUcation  for  TV 
station  had  been  filed  with  the  Commission,  all  money  received  by  WTC 
had  been  spent.  T.  7002.  The  consent  of  investors  to  cancellation  of 
the  trust  indenture  was  obtained  since  only  by  such  consent  could  the  in¬ 
vestors  receive  the  xmspent  85%  of  their  investment  that  was  tied  up  in 
the  indenture.  W.  2C.  The  investing  public  thus  lost  15%  of  their  invest¬ 
ment  in  WTC  (T.  7002)  and  were  given  no  opportunity  to  receive  back 
100%  of  their  original  investment  (T.  4482)  or  to  approve  or  vote  on  the 
4412  adoption  of  the  new  stock  plan.  W.  1,  p.  14.  It  is  significant  that 
all  classes  of  stock  whether  common  or  preferred,  voting  or  non- voting, 
are  entitled  by  law  to  vote  on  any  change  in  stock  plan  proposed  by  the 
directors.  T.  7007. 

20.  In  the  period  from  June  1951  to  February  1952  nothing  was  done 
by  the  corporation  except  to  hold  the  annual  stockholders’  meeting  and  the 
annual  meeting  of  the  Board  in  February,  1952  (T.  4298)  and  except  to 
b^n,  right  after  final  cancellation  on  October  1,  1951  of  the  trust  in¬ 
denture,  a  series  of  informal  meetings  and  one  formal  meeting  by  the 
remaining  WTC  Board  members  which  led  to  informal  approval  of  a  tenta¬ 
tive  new  stock  plan  which  proposed  to  raise  all  funds  by  stock  subscriptions 
from  the  public  at  $1  per  share  with  $20, 000  to  $30, 000  paid  in  for  ’’or¬ 
ganizational  money”.  T.  6885.  From  the  October  1,  1951  cancellation 
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of  the  indenture  until  the  WTC  charter  amendment  in  February,  1952, 
the  Moyers  were  in  absolute  control  holding  all  of  the  outstanding  Class 
A  stock-  17, 100  shares  with  the  only  other  stockholders  being  ten  of 
the  WTC  directors  who  held  an  aggregate  of  2,082  Class  B  shares. 

T.  6877,  6880,  L.  15-18,  T.  7006-7.  Although  as  noted  before  a  tenta¬ 
tive  plan  for  launching  a  new  stock  venture  was  discussed  and  had  met 
with  informal  approval  of  the  remaining  directors  (T.  6885-6),  "it 
seemed  to  be  bogging  down"  and  according  to  Brown,  "nobody  would  get 
the  thing  going",  no  one  of  the  remaining  directors  came  forth  with  the 
money  required  to  supply  WTC  with  working  capital;  WTC  "seemed  to  be 
kind  of  stalled".  T.  7247.  It  was  in  this  situation  that  George  Brown 
took  over  direction  and  control  of  the  second  WTC  stock  venture. 

21.  In  January  1952,  George  Brown  called  in  Moyer,  the  lawyer, 
and  Myers,  the  broker  and  told  them  he  was  prepared  to  underwrite  the 
$20,000  of  "organizational  money  to  get  things  goin^j".  T.  6888-9.  Dan 
Moyer  responded  that  they  were  "more  or  less  donning  a  sack  cloth  at  that 
meeting"  (T.  7369)  and  thereupon  voluntarily  offered  to  surrender  back 
some  of  his  8,  500  shares  (T.  7020)  and  take  only  5, 000  shares  (T.  6889) 
instead.  "Mr.  Myers  also  stated  that  he  would  be  willing  to  go  along  and 
4413  sell  the  stock  without  any  commission  on  a  subscription  basis". 

T.  6889.  It  was  at  that  meeting  that  Dan  Moyer  "committed  the  unfor¬ 
givable  sin  ...  of  telling  them  that  (he)  would  see  to  it  that  W.  J.  Moyer 
would  forfeit  his  stock  in  the  corporation".  T.  7020.  By  February  1, 
1952,  at  a  special  Board  meeting.  Brown  was  elected  WTC  President 
(T.  6966)  the  present  WTC  stock  plan  was  approved  and  W.  J.  Moyer 
had  agreed  to  forfeit  his  8, 600  shares  of  promotional  stock,  only  in 

I 

consideration,  however,  of  obtaining  a  "very  solid  employment  contract" 
with  WTC  (T.  7462)  to  be  its  general  manager  for  a  ^hree-year  period 
following  grant  of  a  CP  at  an  annual  salary  of  $15,odo.  W.  34,  p.  2. 
Moyer  has  also  been  paid  $300  per  month  starting  M^y  1,  1952  which 
compensation  is  to  continue  xmtil  final  action  on  the  'V^C  TV  applica¬ 
tion.  T.  7286-7.  Moreover,  the  same  directors  by | resolution  in  April 

i 

1952  granted  Moyer  an  option  to  purchase  5,000  WTC  shares  one  year 
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after  grant  of  a  TV  CP,  another  5,000  two  years  after  grant,  and  a  final 
5,000  shares  three  years  after  grant  for  a  total  of  15,000  shares  -  all  at 
$1  per  share.  T.  7290.  The  action  of  the  Board  at  the  February  1st 
meeting  adopting  the  new  stock  plan  was  then  presented  for  approval  of 
WTC  stockholders,  which  was  given  by  the  Moyers  as  the  sole  Class  A 
stockholders  and  by  Brown  as  the  proxy  for  2082  Class  B  shares  (T.  7099) 
at  a  special  stockholders’  meeting  on  February  8,  1952  (W.  1,  pp.  11-14 
and  W.  lA)  in  which  preferred  stockholders  did  not  have  the  opportunity 
to  vote  or  participate. 

22.  Under  this  new  stock  scheme,  the  authorized  WTC  capitaliza¬ 
tion  was  changed  to  1,000,000  shares  of  a  single  class  of  voting  common 
stock.  W.  1.  Approval  of  the  State  Corporation  Commission  was  obtained 
March  12,  1952,  for  raising  $630,000  cash.  W.  lA.  Of  this  amount, 
$30,000  was  to  be  obtained  from  sale  of  150,000  shares  for  20^  a  share. 
The  remaining  $600,000  was  to' be  obtained  by  an  offering  to  the  public 

of  600, 000  shares  at  $1  per  share  on  a  subscription  basis,  with  no  money 
payable  until  receipt  of  notice  from  WTC  in  the  event  it  received  a  TV 
construction  permit.  W.  1,  lA,  7.  Thus,  under  the  new  scheme,  in 
relation  to  $1  per  share  subscribers,  purchasers  at  20^  per  share  would 
4414  get  a  20%  share  in  voting,  dividend,  and  liquidation  rights  for  which 
they  put  up  less  than  5%  in  dollar  value  of  the  new  WTC  capital.  An  issue 
of  48,460  shares  was  also  provided  for  by  the  WTC  directors  and  approved 
by  the  State  Corporation  Commission  to  be  exchanged  on  the  basis  of  five 
shares  per  dollar  or  20^  per  share  to  those  persons  who  had  previously 
paid  in  the  $9,  692  spent  under  the  cancelled  first  stock  plan.  W.  lA. 

The  persons  who  were  then  directors  thereby  provided  for  themselves 
to  receive  23,260  of  these  20<r  shares  since  they  had  previously  paid 
in$4,  652  of  the  total  of  $9,  692.  W.  3A. 

23.  Whereas  under  the  first  stock  venture  Brown  did  not  plan  to 
invest  more  than  $11,000  (T.  7244)  and  devoted  no  time  to  WTC  outside 
of  attending  meetings  of  directors,  under  the  second  stock  plan  he  became 
very  heavily  engaged  in  promoting  WTC’s  financing  particularly  in  Septem¬ 
ber,  1952.  T.  7274.  Whereas  imder  the  first  stock  venture  Brown's 
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mother  did  not  make  any  investment  in  WTC  and  Brown  did  not  ’’talk  much 
about  it”  with  her  but  told  her  ’’perhaps  (she)  should  go  into  it  later” 

(T.  4777);  under  the  second  plan  Mrs.  Brown  was  tlie  first  person  he 
talked  to  and  he  secured  her  first  subscription  in  May  1952  (T.  1343). 
Brown,  himself,  signed  the  first  WTC  form  for  $50,000  in  stock  in  April, 
1952.  T.  4309,  7187,  7333.  Most  significantly,  however.  Brown,  for 
only  $23,325,  bought  up  116, 635  shares  or  77.75%  of  the  20^  stock  avail¬ 
able  for  purchase.  W.  30,  T.  7342.  A  WTC  director  testified  that  he 
expected  the  20(  stock  to  be  worth  at  least  one  dollar  per  share  in  the 
event  of  a  grant  to  WTC  of  a  TV  CP  (T.  4491-2)  which  would  give  Brown 

on  that  investment  alone  a  clear  profit  of  nearly  $100,000.  Another  WTC 

i 

director  expected  his  $1  per  share  subscription  stocjk  to  ’’double  in  value 

I 

in  three  or  four  years”.  WTC  counsel  also  stated  fbr  the  record  ’’that 

I 

someone  we  had  never  spoken  to  called  and  asked  us|  if  they  could  buy 
stock  at  $2  per  share”  (Emphasis  supplied).  T.  679^.  On  the  basis  of 
an  increase  in  value  of  WTC  stock  to  $2  per  share.  Brown  would  stand 

I 

to  realize,  by  a  grant  of  the  WTC  application,  an  appreciation  in  value 


4415  24.  Purchase  of  the  remaining  33, 375  shares  jof  20(  stock  was 

limited  to  five  persons  (Salter,  Phares,  Grant,  Lehipberg  and  William 
Moyer).  By  his  purchases  of  20?  stock.  Brown  seciJ^red  voting  control 
through  ownership  of  119,025  (60%)  of  the  198,460  shares  presently 

issued  and  outstanding.  T.  7185.  It  should  be  noted!  that  of  the  27 

I 

present  WTC  stockholders  who  were  investors  in  preferred  stock  under 

j 

the  first  stock  plan,  no  definite  effort  was  made  to  contact  them  all 

under  the  second  plan.  T.  7024.  Only  six  of  them  subscribed  to  common 

stock  and  with  the  exception  of  Salter,  Geoi^e  Browp  and  William  Moyer, 

none  of  the  150, 000  shares  of  20?  stock  was  bought  bV  any  of  the  persons 

-  1  — - - 

who  paid  in  any  money  under  the  first  plan.  W.  3A.  I  Moreover  of  the 

83  subscribers  to  stock  under  the  new  stock  plan  who|  had  made  no  invest¬ 
ment  in  the  old  plan,  only  three,  Phares,  Grant  and  jLehmberg,  purchased 
any  of  the  150,000  shares  of  20?  stock.  | 

25.  Many  conflicting  and  inconsistent  explanations  as  listed  below 
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were  given  concerning  the  availability  to  investors  of  the  150,000  shares 
of  20^  stock.  Prospective  subscribers  were  not  offered  a  choice  of  either 
$1  subscription  stock  or  20<f  stock  for  cash.  T.  7026.  The  two  were 
’’offered  as  a  package”.  T.  4804.  The  20(  stock  was  offered  to  ’’any¬ 
one  who  had  an  interest  in  it  .  .  .  and  who  would  subscribe  to  a  fair 
amount  of  subscription  stock”  (T.  7263)  though  not  offered  as  a  package. 
T.  7262.  However,  no  definite  proposition  existed  as  to  how  large  a 
subscription  was  considered  to  make  the  investor  eligible  for  20^  stock. 

T.  7023.  The  most  the  investor  was  told  was  that  ”if  his  subscription 
was  sufficient”,  arrangements  'might  be  made  for  him  to  purchase  some 
of  the  20<f  stock.  T.  7026.  It  was  offered  to  all  directors  when  it  was 
asserted  by  Brown  that  a  need  existed.  T.  7338.  One  of  the  original 
WTC  directors  stated  he  didn’t  know  whether  additional  20^  stock  was 
available  to  him  (T.  4488)  though  he  was  ’’interested  in  making  further 
investment  ...  if  the  need  came  along”.  T.  4535.  Ferguson,  a  WTC 
director  who  was  first  approached  in  August,  1952,  as  to  participation 
in  WTC  and  who  was  interested  in  purchase  of  20^  stock,  was  told  it 
was  sold  and  none  was  available.  T.  4562-3.  Jarvis,  a  WTC  director, 
4416  who  was  first  approached  in  early  September,  1952,  as  to  partici¬ 
pation  in  WTC  was  not  offered  20^  stock  which  he  was  interested  in  pur¬ 
chasing  and  was  told  none  was  available.  T.  6587.  The  offer  to  Booth, 
later  a  WTC  director,  with  respect  to  his  participation  in  WTC  was  only 
for  $1  per  share  subscribed  stock  and  no  20^  stock  was  offered  to  him. 

T.  4424-5.  Mr.  Brown  testified,  however,  that  50,000  shares  were 
available  for  purchase  after  September  15,  1952,  and  that  ’’all  the  direc¬ 
tors  had  the  opportunity  and  were  asked  if  they  could  and  would  share 
any  part”  of  the  last  50, 000  shares  or  $10, 000  worth  of  20^  stock. 

T.  7336-8. 

26.  Of  this  last  50,000  Shares,  William  Moyer  bought  a  minor 
amount  and  two  other  persons.  Grant  and  Lehmberg,  came  in  to  the 
organization  with  the  purchase  of  15, 000  shares  or  $3, 000  worth.  T. 

6892.  Brown  stated  he  had  no^  choice  but  to  take  up  the  balance  of  34, 225 
shares  of  20^  for  a  payment  of  $6, 845  on  September  19,  1952  (T.  7337-8) 
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just  four  days  before  the  last  possible  date  (September  23)  for  filing  a 
major  amendment  to  its  application.  T.  7143.  ^t  ojie  point  in  the  record 
Mr.  Brown  testified  that  his  acquisitions  of  20^  stoc|£  were  due  to  the 
fact  that  it  was  difficult  to  sell  the  20f  stock  on  a  cash  purchase  basis. 

T.  7263  ,  7345.  At  another  point  in  the  record  Mr.  Brown  testified  in 
connection  with  his  efforts  to  sell  20f  stock  that  his  ^forts  in  that  direc¬ 
tion  were  "largely  .  .  .  among  directors"  and  that  tl|e  shares  of  20^ 
stock  "pretty  well  sold  themselves.  I  would  not  say  k  sold  any  of  them". 
(Emphasis  supplied).  T.  4346.  The  record  leaves  i^explained  how  in 
the  course  of  contacting  during  a  4-month  period  (May  15— Sept.  15, 

1952)  probably  well  over  100  persons  and  obtaining  Approximately  80 

I 

new  subscribers,  WTC  was  able  to  interest  only  one j person,  Mary 

Phares,  a  WTC  director,  in  the  purchase  of  20^  stoAk  and  then  was 

i 

able  in  a  last  minute  rush,  to  find  two  persons,  Grai^t  and  Lehmberg, 

who  were  solicited  by  someone  not  a  WTC  officer  or |  director,  who  are 

i 

both  willing  to  purchase  20^  stock  on  September  19,  |1952.  In  any 

I 

event,  Mr.  Brown  ended  up  owning  116,  635  of  the  1^0,000  available  20^ 

I 

4417  shares  and  the  remaining  33, 365  came  into  the|  hands  of  a  few  of 
the  directors  and  not  a  single  20f  share  was  purchai^ed  by  a  mere 
"subscriber".  W.  3A.  | 

27.  In  the  case  of  McCoy,  who  became  a  WTcj  Vice-President, 
as  well  as  a  director,  he  imderstood  that  "anybody  that  would  subscribe 
to  a  reasonable  amount  would  get  a  certain  amount  a^  20  cents"  and  that 


However,  in  his  own 
(T.  6783),  no  particu- 


such  offers  were  "made  to  other  people".  T.  6784. 
case  in  the  negotiation  of  his  employment  with  WTC 
lar  ratio  between  purchase  of  20^  stock  and  subscription  of  $1  stock  was 

i 

applied  (T.  6785,  L.  11-13)  and  he  affirmed  twice  tliat  he  was  given  the 
opportunity  to  buy  "all  I  wanted"  of  20^  stock.  T.  6784,  L.  10;  T.  6786, 
L.  12-14.  In  connection  with  his  WTC  employment,!  McCoy  was  given 
the  additional  duty  of  soliciting  stock  subscribers.  6787.  Under  in¬ 
structions  that  "residence  and  ability  to  pay"  were  tpe  only  considerations 

j 

as  to  whom  he  should  contact  (T.  6842),  he  signed  up  9  out  of  12  or  13 

I 

persons  he  contacted  (T.  6789),  most  of  whom  were |  advertising  accounts 
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McCoy  had  handled  during  his  prior  KFBI  employment.  T.  6792.  In 
making  these  solicitations  availability  of  20^  stock  for  purchase  was 
not  mentioned  (T.  6791)  although  20f  stock  was  then  available  since  it 
was  not  more  than  two  months  (T.  6789)  after  McCoy  himself  subscribed 
on  or  about  June  26,  1952  (T.  6870)  that  he  contacted  potential  subscribers 
and  as  previously  noted  20^  stock  was  available  until  September  19,  1952. 

28.  Despite  the  fact  acknowledged  by  WTC  that  "most  of  the  people 
we  talked  to  at  the  time  we  first  contacted  had  no  knowledge  of  what  a 
construction  permit  was  or  anything  else",  all  solicitation  of  subscribers 
and  stock  purchasers  was  by  word  of  mouth  and  without  any  written  ma¬ 
terial.  T.  7023,  6794.  In  one  case  verbal  representations  or  incentives 
to  the  investor  were  made  of  probable  substantial  appreciation  in  value 
of  WTC  stock  (T.  6795,  L.  24)  doubling  "in  value  in  three  or  four  years" 
(T.  6796,  L.  7-8)  and  attractive  dividends  to  stockholders  beginning  the 
second  year  of  TV  operation  and  thereafter  (T.  6795,  L.  7-8;  T.  6796-7) 
though  the  solicitor,  a  WTC  Vice-President  and  Director,  admitted  he 

4418  knew  of  no  WTC  policy  on  dividends.  T.  6797.  Solicitations  were 
made  without  any  WTC  balance  sheets  or  television  cost  figures  but  were 
made  with  figures  from  Broadcasting  magazine  showing  the  expansion  of 
the  television  business.  T.  6793.  They  were  also  made  on  representa¬ 
tions  that  "there  was  no  gamble,  there  was  no  money  to  put  up"  for  this 
investment  in  an  expectancy.  T.  6792.  It  was  further  asserted  by  WTC 
that  "all  selling  was  done  by  directors  and  officers".  T.  7023.  However, 
in  one  case  Lehmberg,  who  shortly  after  was  elected  a  WTC  director, 
was  contacted  with  regard  to  investment  in  WTC  solely  by  Grant  who  at 
the  time  was  himself  only  a  prospective  WTC  investor  (T.  7501)  and  who 
in  turn  was  contacted  by  Alan  Phares,  a  person  who  was  not  a  WTC  offi¬ 
cer  or  director.  T.  4797.  Alan  Phares  was  also  the  initial  WTC  stock¬ 
selling  contact  with  Jarvis,  another  person  who  shortly  after  became  a 
WTC  director.  T.  6576. 

29.  In  contrast  to  the  foregoing  findings  relating  to  WTC's  contacts 
with  investors,  KFH  selected  not  more  than  33  or  35  (T.  115)  residents 

i 

of  Wichita,  "who  were  interested  in  our  community  and  who  had  been  in 
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the  community  a  long  time,  who  knew  the  needs,  and  we  also  wanted 

i 

people  who  had  some  conception  of  the  public  servic^  requirement  .  .  . 
and  we  went  to  people  whom  we  regarded  as  a  fair  cross-  section  of  our 
community  life,  who  are  active  in  our  community  lif  e”.  T.  136-7. 

During  April  and  May,  1952  (T.  117)  these  persons  were  called  by  Mr. 
Fleeson,  Mr.  Murdock  or  Mr.  Webb  for  an  appointment,  were  invited 
to  subscribe  to  stock  in  KFH  if  they  so  desired,  in  amoimts  they  deter¬ 
mined  (T.  118)  and  were  given  copies  of  the  most  recent  audited  balance 

j 

sheets  for  KFH  and  its  100%  subsidiary  the  KFH  Building  Company. 

T.  115,  376,  442-3.  One  KFH  subscriber  stated  hi^  investment  was 
made  on  the  basis  ”of  investing  a  dollar  and  getting  h  dollar's  worth  of 

i 

assets. ''  T.  444-5.  Another  stated  in  connection  w^th  his  investment  that 

I 

"it  was  a  chance  to  get  into  a  going  concern,  a  radio!  station  that  had  made 
good  money,  a  building  that  was  making  money.  It  Was  my  understanding 

i 

from  what  I  had  read  and  heard  that  there  was  a  possibility  of  a  television 
4419  company  possibly  losing  money  while  it  was  getting  started”. 

T.  378.  Other  KFH  Findings  relied  upon  to  make  ti\e  comparative  con¬ 
clusions  which  follow  may  be  found  in  paragraphs  3  ^rough  53  of  KFH  Pro¬ 
posed  Findings  of  Fact. 

CONCLUSION 

I 

30.  In  comparing  the  background  of  KFH  and  WTC  their  respective 

i 

relations  with  investors  and  the  candor  of  their  principals,  KFH  is  clearly 

1 

the  more  reliable  applicant.  For  a  quarter  of  a  century  KFH,  as  a 
corporation,  has  been  under  the  same  ownership  and  has  been  a  licensee 
of  this  Commission  and  its  predecessor  Federal  Radio  Commission  of 
the  first  commercial  radio  station  in  Kansas  -  Station  KFH  -  which  had 
been  previously  owned  and  operated  by  KFH's  President,  Mr.  John  Ri^y. 
The  owners  of  KFH  continued  its  operation  during  many  profitless  early 
years  because  they  considered  that  a  community  nec^d  existed  in  Wichita 
for  a  broadcast  station.  This  same  spirit  of  dedication  of  financial  and 
other  resources  to  serving  the  broadcast  needs  of  the  community  was 
again  demonstrated  more  recently  when  KFH  was  among  the  first  to 
apply  for  an  FM  station  in  Kansas  and  by  the  fact  that  KFH  is  today 
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operating  the  only  licensed  FM  station  in  the  entire  state  of  Kansas. 

Thus,  KFH  represents  an  ownership  which  has  actually  been  serving 
its  community  successfully  through  the  broadcast  medium  for  many, 
many  years  and  has  developed  an  invaluable  and  imique  experience  in 
the  organization  and  balancing  of  all  the  elements  required  to  produce 
a  successful  broadcast  operation  serving  under  Commission  license, 
the  interests  and  needs  of  the  public  in  Wichita  and  the  surroimding 
area.  These  elements  include  an  alert,  qualified  and  efficient  staff  of 
operating  personnel;  of  funds  and  resources  to  insure  financial  stability 
and  reliability;  of  capital  investment  in  first-class  physical  installations 
and  facilities;  of  established  contacts  and  relationships  with  community 
service  and  business  organizations,  local  and  national  advertisers,  and  the 
broadcast  industry;  and  of  established  contacts  and  relationships  with  its 
listeners  and  their  tastes  and  needs.  To  augment  this  rich  background  of 
4420  experience  in  preparing  for  and  meeting  the  broader  task  of  estab¬ 
lishing  and  operating  its  proposed  television  station,  KFH  has  brought  into 
its  board  of  directors  and  secured  the  participation  in  its  corporate  man¬ 
agement  of  two  life-long  Wichitans  who  are  prominent  business  leaders 
in  the  commimity  and  who  are  active  in  community  affairs.  Ownership 
will  also  be  broadened  in  the  event  of  grant  of  its  proposed  TV  station  to 
include  25  Wichitans  of  diversified  business  and  community  e^erience. 
KFH  thus  presents  an  applicant  possessing  the  background ,  stability  and 
reliability  which  is  the  surest  guarantee  of  a  licensee  well-qualified  to 
i  undertake  the  responsibilities  which  would  be  entrusted  to  it  by  the 
Commission. 

31.  In  contrast,  WTC's  background  indicates  an  opportunism  and 
a  constantly  shifting  history  of  development  which  affords  no  assurance 
of  its  stability  and  reliability  as  a  proposed  television  licensee.  The 
architects  of  WTC,  the  Moyer  brothers,  present  a  clear  picture  of  bold 
but  unreliable  opportunism  in  the  fields  of  television  and  stock  promotion. 

1  It  is  apparent  that  the  Moyers  were  motivated  by  the  dream  of  profits, 
then  available  to  some  television  broadcasting  stations,  when  they 
organized  WTC  in  August,  1950.  Despite  the  fact  that  he  had  no 
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experience  whatever  in  television,  radio  or  any  other  broadcast  medium 
or  even  in  the  broader  field  of  electronics,  beyond  what  he  obtained  from 


4421 


reading  about  television  or  talking  to  a  few  persons  employed  by  TV 
stations,  William  Moyer,  who  was  then  employed  by  an  aircraft  firm 

I 

as  a  military  contracts  representative,  organized  WTC  in  such  a  man¬ 
ner  that  he  would  personally  benefit  by  being  given  21.  5%  of  the  voting 

I 

stock  for  services  rendered  and  to  be  rendered  without  any  money  or 
other  valuable  consideration  paid  or  to  be  paid.  Hisj  brother,  a  lawyer, 

“  ■  I 

was  to  be  given  21. 25%  of  the  voting  stock  on  the  saihe  basis.  To  insure 
voting  control,  each  secured  the  right  by  payment  of|no  more  than  $1,  500 
apiece  to  receive  3.75%  apiece  of  the  remaining  votijig  stock.  The  irony 
connected  with  the  services  to  be  given  to  WTC  by  William  Moyer  for 
his  right  to  21. 5%  of  the  voting  stock  was  that  he  was  paid  for  the  work 

he  did  for  WTC  so  long  as  corporation  had  funcjs  to  pay  him.  Moyer 
thus  received  back  $1,  200  in  1951  for  these  services]  representing  return 
of  nearly  all  of  the  only  cash  he  originally  put  in.  Tjie  boldness  of  his 
plan  was  evident  when  he  proposed  and  secured  the  backing  of  his  hand- 

i 

picked  directors  to  raise  83%  of  the  money  to  be  realized  from  the  sale 
of  WTC  stock  by  sale  to  the  investing  public  who  wou^d  have  non- voting 
stock  and  no  voice  in  the  management  of  WTC.  Mor^ver  the  investors 
were  called  upon  to  place  the  entire  amount  of  their  purchase  in  an  air¬ 
tight  Trust  Indenture. 

32.  This  venturesome  stock  promotion  was  pU^ced  in  the  hands  of 


a  Wichita  securities  dealer  who  was  to  receive  a  conimission  equal  to 

i 

8%  of  the  amount  of  the  issue  whether  the  issue  was  t^old  or  not  and  was 
launched  and  continued  with  as  extensive  a  campaign  |as  was  possible 
within  the  limit  of  the  fimds  paid  in  by  27  public  invei^tors  and  15  direc¬ 
tors.  All  such  funds  were  spent.  The  promotion  literature  disseminated 
to  the  public  was  lacking  in  candor,  careless  in  important  details,  in¬ 
accurate  and  misleading,  and  contained  no  information  as  to  the  financial 
hazards  and  costs  of  television  station  operation  but  instead  the  public 
was  told  of  the  profits  earned  in  1950  by  ''well-managed*'  television  sta- 
tions.  However,  the  WTC  station,  in  which  the  publib  was  being 
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insistently  asked  to  invest  its  dollars,  was  one  to  be  managed  by  William 
Moyer  who  was  without  experience.  Within  three  months  it  was  obvious 
that  the  promotion  plan  was  doomed  to  failure  and  William  Moyer  re¬ 
sumed  other  employment  until  the  month  before  the  WTC  application 
was  prepared  and  approved  in  June,  1952  for  filing  with  the  Commission. 

33.  It  is  at  this  juncture  that  there  is  encountered  an  even  more 
singular  callousness  to  the  interests  of  the  investing  public.  Faced 
with  the  obvious  failure  of  this  stock  promotion  plan,  a  directors*  com¬ 
mittee  which  included  two  of  WTC*s  present  directors,  Salter  and  George 
Brown,  recommended  a  new  plan  for  making  a  presentation  to  the  Com¬ 
mission  of  available  capital.  Notwithstanding  the  fact  that  WTC’s  direc- 

4422  tors  were  aware  of  the  general  outlines  of  a  new  stock  plan  in  April, 
1951,  it  was  not  then  developed  and  proposed  for  adoption  to  the  27  public 
investors  who  are  given  the  right  under  Kansas  law  to  vote  on  such  a  change 
in  plan.  Instead  the  27  public  investors  were  presented  with  a  request 
for  their  approval  of  a  cancellation  of  the  Trust  Indenture  under  which 
their  money  was  being  held.  This  approval  was  secured  since  it  was  the 
only  way  the  public  investors  could  recover  85%  of  their  investment 
under  the  indenture  -  the  remaining  15%  having  been  dissipated  by  WTC. 

j 

Thereafter  the  27  public  investors  were  not  consulted  nor  were  they  given 
an  opportunity  to  vote  on  approval  of  the  new  stock  plan. 

34.  Although  six  months  passed  from  April,  1951  when  the  need 
for  a  new  plan  was  evident  and  3  months  passed  from  June,  1951  when 
proposed  cancellation  was  voted  by  the  WTC  directors,  nothing  was  done 
by  WTC  until  after  the  Trust  Indenture  was  formally  cancelled  on  October 
1,  1951,  to  work  out  the  new  stock  plan.  The  new  plan  was  adopted  in 
February,  1952  by  vote  of  the  Moyers  who  held  the  17, 100  voting  shares 
they  were  given  for  ’’services*’  and  of  George  Brown  who  held  the  proxy 
for  the  remaining  small  amount  of  common  non- voting  stock.  Thus,  by 
the  procedure  followed,  consultation  and  approval  of  the  27  public  inves¬ 
tors  to  the  new  stock  plan  was  avoided  by  the  Moyers,  George  Brown  and 
the  remaining  directors.  It  i^  significant  that  6  of  WTC’s  directors  re¬ 
signed  at  the  time  cancellation  of  the  Trust  Indenture  was  proposed  because 
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of  the  undisclosed  change  in  plan  then  contemplated,  and  that  only  6  of 
the  27  public  investors  who  continued  in  WTC  under  a  stock  exchange 
were  willing  to  buy  or  subscribe  to  any  further  WTC  stock  under  the  new 
stock  plan  even  though  conditional  stock  subscriptions  were  available 
which  would  cost  them  nothing  until  WTC  received  a  television  station 

grant.  I 

! 

35.  Although  the  second  WTC  stock  venture  was  somewhat  less 

complicated  than  the  first,  it  was  dominated  by  as  nluch  opportimism, 

1 

contradiction  and  confusion  as  the  first  plan.  The  d({>minant  figure  and 

I 

4423  architect  of  the  second  stock  plan  was  George  Brown.  Although 

i 

the  basis  of  the  second  plan  was  informally  agreed  u^n  after  cancella¬ 
tion  of  the  Trust  Indenture  and  an  incentive  to  stock  |>urchasers  as  dis- 

i 

tinguished  from  subscribers  was  given  in  that  purchasers  would  pay 
only  20  f  per  share  whereas  subscribers  would  have  |o  pay  $1  per  share, 
WTC  was  unable  to  get  any  of  its  remaining  director^  to  put  in  the  funds 

i 

to  get  the  second  plan  started,  though  why  they  belieyed  cash  funds  were 
needed  is  not  clear  since  the  corporation  could  presumably  draw  on  the 
services  of  Moyer,  the  lawyer,  and  William  Moyer,  jthe  promoter, 
for  the  stock  they  had  been  given,  and  thereby  accoinplish  the  legal 
changes  and  promotional  assistance  necessary  to  at  jeast  permit  com¬ 
mencement  of  solicitation  of  necessary  working  fund$  through  sale  of 
20^  stock  as  proposed.  | 

36.  Less  than  6  months  before  the  Commission  started  processing 
TV  applications  July  1,  1952,  with  WTC  ’’stalled”  ami  ”unable  to  get 
going”.  Brown  offered  to  underwrite  the  150,000  sha^e  issue  of  20? 
stock  under  the  second  stock  plan.  William  Moyer  agreed  to  the  change 
after  getting  ”a  very  solid  employment  contract”  froija  WTC  to  be  its 
General  Manager  for  3  years  at  $15, 000  per  annum  fixjm  date  of  a  TV 
CP  grant.  Mr.  Moyer  has  been  receiving  $300  per  niionth  from  WTC 
since  May,  1952  and  will  continue  to  receive  such  aniamount  until  final 
decision  in  the  instant  proceeding.  He  was  also  giveiji  an  option  to  purchase 

I 

15,000  WTC  shares  at  $1  per  share  over  a  3  year  pe^od.  Daniel  Moyer 

I 

agreed  to  the  capitalization  change  after  being  promised  5,000  shares 
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for  services. 

37.  Conflict  and  contradiction  exists  in  the  WTC  testimony  as  to 
the  extent  to  which  and  the  basis  on  which  20^  stock  was  made  available 

I 

to  the  public.  In  any  event,  participation  in  the  sale  of  20^  stock  was 
sufficiently  limited  that  only  6  persons  acquired  any  of  it  -  3  of  them, 
Salter,  William  Moyer,  Brown  -  being  of  the  original  group  and  2  of 
them.  Grant  and  Lehmberg,  being  purchasers  at  the  last  minute, 

Lehmberg  having  been  approached  by  Grant  while  the  latter  was  still 
4424  deciding  whether  to  buy  and  Grant  having  been  approached  by  one 
who  was  not  even  an  officer  or  director  of  WTC.  It  was  Brown,  however, 
who  purchased  approximately  78%  of  the  150,000  share  issue  of  20^  stock 
-  on  which  he  stands  to  benefit  personally  upon  grant  by  the  Commission 
of  a  TV  CP  by  an  increase  in  value  of  his  investment  by  nearly  $100,000 
according  to  one  estimate  and  by  10  times  his  investment  or  over 
$200,000  according  to  another.  Although  Brown  sought  to  establish 
later  in  his  testimony  that  his  preponderant  ownership  of  20f  stock 
(which  incidentally  also  gave  him  voting  control  of  the  WTC  stock  pre¬ 
sently  outstanding)  was  thrust  upon  him  because  no  one  else  wanted  to 
buy  any  of  that  stock,  he  had  earlier  testified  that  with  regard  to  the  sale 
of  the  shares  of  20<f  stock  they  had  ’’pretty  well  sold  themselves”. 

38.  The  corporate  development  of  WTC  and  its  relations  with 
the  investing  public  are  thus  characterized  by  the  opportunism  of  its 
principals  and  by  stock  and  other  arrangements  not  made  available  and 
not  shared  in  by  others  and  intended  to  result  in  the  direct  personal  fi¬ 
nancial  benefit  of  its  principals  upon  the  granting  by  the  Commission  of 
a  TV  CP  to  WTC.  This  consideration,  when  coupled  with  the  lack  of 
candor  or  at  the  very  least  carelessness  which  characterized  the  contacts 
of  WTC’s  principals  with  the  investing  public,  and  their  testimony  in 
this  hearing,  does  not  afford  as  reliable  an  assurance  of  the  stability 
and  integrity  required  of  a  broadcast  licensee  as  the  record  shows  that 
KFH  possesses  by  reason  of  its  pioneering  and  successful  record  of 

,  service  in  the  broadcast  field  and  its  candid  and  forthright  dealings 
with  its  stock  subscribers  and  with  the  Commission  during  this  proceeding. 
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CONTENTION  4.  When  Compared  to  WTC,  Greater 
Assurance  is  Given  by  KFH  that  it  Possesses  the 
Experience,  Ability,  and  Resources  to  Carry  Out  its 
Program  and  Service  Proposals  as  Shown  by  the  Follow¬ 
ing^ _ 

A.  KFH  has  an  extensive  background  and  experience  in  serving 
community  needs  through  AM  and  FM  broadcast  service.  WTC  has  no 
background  and  experience  in  rendering  such  service. 

4425  39.  KFH  Findings  supporting  this  contention  are  contained  in 

paras.  37  through  53  of  its  Proposed  Findings.  In  c|)nnection  with  para. 

44  thereof,  page  1  of  KFH  Ex.  IID  shows  that  in  thel  period  September 

1,  1951  to  September  30,  1952,  KFH  broadcast  4,727  announcements 

i 

and  2855  programs  and  interviews  for  153  public  seifvice  organizations. 

WTC  is  a  new  corporation  without  any  operating  broadcast  experience  in 
serving  commimity  needs  and  except  for  Mr.  McCoy [  who  had  a  limited 

I 

participation  for  a  brief  period  in  public  service  programming  (a  t3rpe 
of  work  that  was  not  appealing  to  him,  T.  6767)  for  Station  KFBI  where 
he  was  sales  and  commercial  manager,  the  position  ^e  is  to  hold  with 
WTC,  (para.  126),  and  except  for  occasional  writing  by  Mrs.  Phares 

I 

on  a  few  radio  programs  (para.  158),  none  of  the  officers,  directors  or 
stockholders  of  WTC  has  had  any  experience  or  backjground  whatever 
either  in  any  personal  activity  of  serving  the  commuhity  needs  of  Wichita 
through  the  broadcast  medium  or  in  being  an  officer,!  director  or  stock¬ 
holder  of  any  broadcast  licensee  undertaking  any  sudh  service.  WTC 

3/  ■ 

Proposed  Findings,  paras.  110-160.—  | 

CONCLUSION  I 

40.  KFH  has  demonstrated  a  record  of  extensive  and  comprehen¬ 
sive  service  to  local  civic,  charitable,  govemmentalj,  religious,  agricul¬ 
tural,  youth,  armed  services  and  other  community  service  organizations 

i 

through  its  operation  of  Stations  KFH  AM  and  FM.  Tfhis  record  has  received 


3  /  References  hereafter  to  WTC  Proposed  Findingi^  will  be  given  as 
W-PF  followed  by  the  cited  para,  number  thereof,  | 
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national  recognition  by  achievement  awards  in  public  service  program¬ 
ming  which  it  has  received  twice  from  Freedom  Foundations,  Inc.  and 
consecutively  for  four  years  from  an  industry  publication.  In  the  period 
September  1,  1951  to  September  30,  1952,  KFH  broadcast  without  charge 
4727  announcements  and  2855  programs  and  interviews  on  behalf  of  153 
public  service  agencies.  The  direct  out-of-pocket  costs  and  the  dollar 
value  of  the  radio  time  at  card  rates  without  frequency  discount  so 
donated  by  KFH  was  computed' to  be  nearly  $190,000.  The  outstanding 
KFH  record  in  this  field  demonstrates  that  it  has  the  willingness  and  the 
4426  practical  day-to-day  experience  and  background;  the  established 
contacts  and  working  relationships  with  commimity  service  organiza¬ 
tions  in  Wichita  and  the  surrounding  area;  and  a  trained  staff  of  employees 
experienced  in  such  work,  including  a  full-time  public  service  director 
and  educational  director  plus  the  assistance  of  an  operating  Citizens 
Advisory  Council  -  all  of  which  offer  the  surest  guarantee  of  ability  and 
willingness  to  serve  and  respond  to  community  needs  through  broadcast 
service.  WTC,  on  the  other  hand,  is  inexperienced  and  untried  as  an 
organization  in  undertaking  such  service  to  the  community  through  use 
of  the  broadcast  medium.  KFH  therefore  affords  greater  promise  and 
assurance  that  it  can  and  will  better  serve  local  community  needs  and 
that  it  can  effectuate  its  proposals  for  serving  such  needs. 


B.  The  steps  taken  by  KFH  to  develop  programs  suitable  for 
meeting  the  community  needs  to  be  served  in  television  are  superior  to 
those  taken  by  WTC.  41.  KFH  findings  supporting  this  contention  are 
contained  in  paragraphs  45  to  48  of  its  Proposed  Findings. 

42.  A  proper  understanding  of  the  method  of  the  development  of 
WTC’s  programs  requires  its' relation  to  WTC’s  corporate  development 
which  is  more  fully  detailed  in  the  findings  under  Contention  3.  It  is 
clear  that  until  well  into  1952,  William  Moyer  who  was  without  any 
broadcasting  e3q)erience  (para.  14  supra)  was  the  individual  with  WTC 
who  *Tiandled  the  large  bulk  of  the  detailed  work''  (T.  7249,  also  T. 
6976)  and  who  undertook  to  explain  the  Blue  Book  to  the  other  directors. 
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T.  7398.  The  only  person  with  TV  or  broadcast  experience  available 
to  WTC  and  Moyer  in  that  period  for  advice  was  Compton,  whose  advice 
and  assistance  was  limited  to  technical  production  aspects.  T.  7400, 
7402.  No  one  devoted  full  time  to  the  affairs  of  WTC  imtil  February  1, 
1951,  when  William  Moyer  left  his  job  with  Cessna. '  T.  7455.  From 
late  December  1950  to  late  March  or  early  April  19^1,  WTC  was  en¬ 
gaged  in  its  stock  selling  effort  (T.  4289),  in  which  ^everybody  connected 
with  the  corporation’*  was  active.  T.  4291.  From  April  1951  when  the 
4427  failure  of  the  first  WTC  stock  plan  became  evident  until  June  1951, 
WTC’s  financing  difficulties  were  discussed  at  everjf  Board  meeting, 
formal  and  informal.  T.  4294.  Less  attention  was  given  to  program¬ 
ming  development.  T.  7252.  By  April  or  May  1951^  contacts  with  pub- 

I 

1 

lie  service  organizations  had  "tapered  off".  T.  725^.  The  purpose  of 
these  contacts  in  or  before  April  1951  of  some  of  th^  local  public  ser¬ 
vice  agencies  by  William  Moyer  was  to  "get  on  the  njailing  list  for 

I 

releases  and  for  the  pamphlets  that  a  lot  of  them  ma|l  out  to  the  press 
and  to  other  agencies".  T.  7254;  W.  40,  p.  89D,  95B;  W.  45,  pp.  In- 
It;  T.  7956;  W.  60,  para.  7.  | 

43.  Since  nothing  was  being  done  by  WTC  (T.  |4298)  at  that  time, 
William  Moyer  left  Wichita,  July  1951,  and  returnedito  duty  with  the 
United  States  Navy  in  Kansas  City.  W.  5,  p.  5;  T.  ^461.  Upon  his 

I 

return  to  Wichita,  May  3,  1952,  (T.  7461)  Moyer  "d^d  most  of  the  work" 
and  "had  the  principal  duties"  in  preparing  the  WTC  Application  filed 
July  2,  1952.  T.  7303.  The  WTC  application  as  filA^  July  2,  1952 
provided  for  a  64-hour  schedule  instead  of  the  preseijt  119  hours  (T. 
7598-9)  and  represented  what  the  WTC  directors  "thought  would  serve 
the  community".  T.  8353.  Provision  in  the  64-hourj  schedule  for  the 

i 

public  service  organizations  which  had  been  contacted  prior  to  July  2, 

I 

1952  had  been  made  "not  in  the  form  of  programs  as  ^ch,  as  we  have 
in  the  second  (119-hour)  program  schedule  but  we  certainly  anticipated 
covering  them  in  our  NCSA’s".  T.  8358.  The  expanded  119-hour  sched- 

I 

ule  was  worked  on  and  developed  "in  conjunction  with  working  on  the 
completion  of  the  stock  subscriptions",  i.e.  from  the  $200,000 
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completed  as  of  the  application  filing  July  2,  1952  and  the  ultimate 
$600,000  which  was  achieved  in  September,  1952.  T.  8359. 

44.  The  method  of  presentation  and  descriptions  (referred  to  by 
WTC  as  '’formats'')  of  the  WTC  TV  programs  eventually  proposed  were 
all  worked  out  by  Maloney  (T.  8057)  who  also  did  "most  of  the  work" 
in  making  up  the  program  schedules  for  the  WTC  hearing  exhibits  after 
he  arrived  in  Wichita  on  July  12,  1952,  T.  8156-7.  WTC  relied  on 
Maloney  for  advice  in  the  development  of  its  programming  as  the  only  per- 

4428  son  available  to  it  with  any  personal  television  experience  in  that 
field.  T.  7400.  According  to  the  claim  of  WTC  Proposed  Findings 
(para.  207)  Maloney  worked  out  the  specific  formats  for  each  of  the  pro¬ 
posed  WTC  agricultural  programs  based  on  discussions  with  Bertholf  and 
Lehmberg.  Each  disclaimed,  however,  any  part  in  the  WTC  program¬ 
ming.  T.  4744,  4752,  4755,  7501-2,  7509-10  and  Maloney  stated  that 
when  he  worked  these  out  "time  was  pressing".  T.  8110. 

45.  In  an  effort  to  show  the  public  service  contacts  it  had  made  and 
the  nature  of  those  contacts  in  developing  specific  programs,  WTC  sub¬ 
mitted  letters  (presumably  wherever  available  and  representative)  which 
it  received  from  the  organizations  contacted.  W.  40.  Reference  to  such 

1  of  these  letters  as  were  submitted  in  connection  with  its  live  sustaining 
programs  demonstrates  convincingly  that  contacts  were  made  belatedly 
from  June  to  as  late  as  November  and  for  the  most  part  that  the  nature  of 
the  contact  was  to  request  materials  (films,  mailing  lists,  releases,  etc.) 
and/or  to  offer  time  to  the  organization  concerned.  The  following  refer¬ 
ences  are  to  pages  of  W.  40  -  8A,  lOB,  16B,  18B-K,  40A,  53A  (in  which 
County  Medical  Society  was  asked  to  "be  responsible"  for  a  15-min. 
period),  61A-B,  65D,  66B,  66D  (Nov.  letter),  72A,  75  (invitation  made 
but  no  letter),  81A,  83B,  84B,  88B,  89C,  E  and  F,  90D,  91C,  92A-B, 

95A,  96A,  99B,  lOlB,  C,  E.  With  but  one  exception  (65D)  none  of  the 
letters  indicated  contact  made  on  the  basis  of  a  specific  program  pro- 
'  posal  which  the  organization  could  use  to  evaluate  its  own  ability  to 
produce  or  participate;  thus  few  indicated  any  commitment  but  rather  an 
interest  and  willingness  to  cooperate  in  working  out  some  particular 


program.  Letter  citations  supra.  For  the  remaining  live  sustaining 

I 

formats  (W-40)  no  letters  were  submitted  and  presunqably  were  not 

i 

available.  Particular  reference  should  be  made  to  th^  Wichita  Council 
of  Churches  letter  of  August  26  which  referred  to  Maioney’s  visit  "yes¬ 
terday**  desiring  the  Council  **to  be  responsible**  for  i  Sunday  program 
periods  and  one  Saturday  period  -  totalling  1  hour,  and  in  v4iich  the 
4429  Council  pointed  out  the  inconvenience  to  ministers  of  2  of  the 

I 

time  periods.  W.  40,  p.  lOB.  (Note:  no  change  was  made  in  these 
two  periods  because  as  Maloney  put  it  WTC*s  principals  **were  all  satis¬ 
fied*’.  T.  8064).  Also  to  be  noted  is  61A- Bishop  Carroll*s  letter  of 
September  9  re  discussion  that  day  of  time  allotted  fot*  Homan  Catholic 

I 

religious  program  and  the  Knights  of  Columbus  letter!  of  September  10 
re  contact  on  September  9  offering  WTC  cooperation  ^th  K.  of  C.  and 
asking  to  be  put  on  K.  of  C.  mailing  list.  W.  40,  p.  ^lA,  61B. 

46.  Notwithstanding  the  allegation  by  Mr.  Moyer  that  he  had  made 

i 

most  of  the  WTC  contacts  of  local  organizations,  (T.  |7952)  McCoy  was 
employed  May  26,  1952,  (W.  34,  p.  3)  on  a  temporary  basis  (T.  6772) 
to  make  public  service  contacts  for  WTC  of  organizations  in  and  outside 


of  Wichita.  T.  6809.  Although  he  will  not  work  on  pijiblic  service  mat¬ 
ters,  if  WTC  should  receive  a  grant  (T.  6772-3),  and  [work  on  such  mat 

i 

ters  has  little  appeal  for  him  (T.  6767),  McCoy,  *’froin  the  time  (he) 

i 

started  in  the  early  part  of  June  up  until  the  present  tifme**  (T.  6696), 
contacted  most  of  the  organizations  and  persons  referred  to  above  and 
listed  by  WTC  in  its  Ex.  40  as  well  as  those  in  Ex.  45.  Typical  of  the 
purpose  of  McCoy* s  contacts,  as  described  by  him,  ajre  the  following: 
*’To  offer  time**  (T.  6657);  to  ask  that  **th€y  put  us  on  ^eir  mailing  list, 
to  give  us  the  necessary  information  to  prepare  formats  for  programs 
and  spot  announcements**  (T.  6661);  **offered  the  facili  ties  of  Wichita 
Television**  (T.  6666);  "gave  away  the  television  station"  (T.  6665); 
"similar  to  the  rest.  I  asked  for  a  list  of  a  few  of  the^Lr  activities*’. 

i 

T.  6676.  Comparison  of  such  Wichita  public  service  Organizations 
as  are  listed  in  W.  45  with  the  programs  described  in|  W.  40  shows  that 

I 

many  such  organizations  have  not  been  specifically  provided  for  in  the 
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proposed  TV  programs  of  WTC.  In  between  the  contacts  he  made  in 
Wichita  (T.  6762)  and  starting  in  July  and  extending  to  September  8, 

McCoy  contacted  75  to  100  representatives  in  chambers  of  commerce 
and  schools  in  outlying  communities  on  trips  in  which  he  would  make 
two  or  three  contacts  in  one  day  (T.  6860)  returning  each  day  to  Wichita 
(T.  6757-8,  6754-5,  6758),  sometimes  making  contacts  in  Wichita  as  well 
before  leaving  on  the  circuit  or  after  returning  that  day.  T.  6762.  A 
separate  circuit  was  made  to  contact  prospective  news  correspondents 
in  the  same  outlying  communities  in  which  as  many  as  6  cities  per  day 
were  visited.  T.  6757.  No  advance  arrangements  were  made.  McCoy 
,  ’"walked  in  cold”  (T.  6757)  and  gave  each  person  a  ’’very  much  stereotyped 
talk,  I  mean,  it  was  the  same  every  place”.  T.  6760.  His  visit  in  each 
city  was  from  only  45  minutes  to  2-1/2  hours  maximum  in  one  city. 

T.  6757.  Although  75  to  100  representatives  of  local  schools  and  cham¬ 
bers  of  commerce  were  contacted ,  and  asked  to  give  WTC  a  letter  in  a 
form  suggested  by  WTC,  only  approximately  one-third  responded  to  the 
request.  T.  6758.  It  was  conceded  that  the  results  of  all  these  contacts 
'  none  was  the  basis  for  any  program  proposed  in  the  WTC  application  filed 
July  2,  1952.  T.  6764.  Moreover,  a  great  many  of  the  contacts  were 
made  after  the  WTC  designation  for  hearing  July  11,  1952.  T.  6764-5. 
The  nature  of  the  ”stereot3rped  talk”  to  persons  contacted  was  an  offer 
of  cooperation  from  WTC  and  request  for  information  to  be  sent  by  the 
person  contacted.  T.  6833.  No  specific  programs  were  presented  for 
the  comment  and  approval  of  the  persons  contacted  T.  6859.  Since 
McCoy  was  the  only  WTC  representative  who  made  contacts  outside 
Wichita,  those  contacts  are  the  only  basis  for  the  WTC  programs  pro¬ 
posed  for  meeting  the  needs  of  such  communities.  T.  6860-1.  On  the 
subject  generally  of  WTC  procedure  for  public  service  program  develop¬ 
ment  WTC’s  President  stated  that  WTC’s  ’’public  service  time  was  de¬ 
termined  by  the  needs;  what  we  felt  were  the  needs  of  the  community” 

(T.  7396),  ”we  knew  our  own  desires  and  own  likes”.  T.  7402.  For 
this  reason  no  survey  was  undertaken  of  view  tastes  or  preferences. 

T.  7381-2. 
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CONCLUSION  I 

47.  The  development  by  WTC  of  specific  program  proposals  suit¬ 
able  for  meeting  commimity  needs  in  television,  is  characterized  by  the 
same  opportunism  and  misdirected  activity  as  characterized  the  develop¬ 
ment  of  its  corporate  history.  See  findings,  Contenkon  3.  Substantially 
all  of  its  belated  effort  toward  such  development  wai^  concentrated  in  the 

I 

4431  brief  period  following  the  designation  of  its  application  for  hearing 
on  July  11,  1952,  and  preceding  the  deadline  for  execution  of  its  last 
major  amendment  on  September  19,  1952.  This  is  zfcundantly  evident 

from  the  fact  that  the  development  of  necessary  details  on  the  specific 

i 

programs  themselves  was  the  work  exclusively  of  T.!  J.  Maloney,  who 

I 

also  did  ''most  of  the  work"  in  making  up  the  prograip  schedules.  Ma¬ 
loney  did  not  arrive  in  Wichita  to  even  begin  on  this  ^ork  until  July  12, 

I 

1952.  Maloney  was  the  only  person  available  to  WT(^  on  a  fulltime 

i 

basis  for  such  work  with  any  background  of  televisioiji  experience.  In 
this  connection  it  is  significant  to  observe  the  broad  pnd  all-inclusive 
extent  of  WTC*s  developmental  activities  which  WTCi  itself  claims 

I 

Maloney  handled.  See  para.  122,  WTC  Prop.  Find,  beginning  bottom 
p.  57  to  middle  p.  58. 

48.  The  only  other  persons  employed  by  WTC  on  a  fulltime  basis 
who  played  any  part  in  the  procedure  followed  by  WTt  to  develop  its 
program  proposals  were  Dale  McCoy  and  William  Mbyer.  Although 
McCoy’s  first  work  for  WTC  allegedly  began  in  early^  June,  he  conceded 

I 

that  none  of  his  efforts  were  reflected  in  the  WTC  application  filed  July  2, 
and  that  the  greater  part  of  his  work  in  this  respect  pccurred  after  the 

July  12  designation  for  hearing  in  this  proceeding.  Characteristic  of 

! 

WTC’s  belated  and  make- shift  arrangements  in  progijam  development 

i 

was  the  fact  that  in  employing  McCoy  to  make  its  pub^c  service  and 
other  contacts  with  the  public,  it  employed  a  man  whc^se  whole  broadcast 

I 

background  was  in  radio  sales,  who  found  little  appeal  in  public  service 
work,  and  whose  future  with  WTC  was  to  be  exclusively  in  sales.  The 
nature  of  McCoy’s  many  contacts  on  behalf  of  WTC  ip  the  brief  period 
they  were  undertaken  was  to  offer  time  on  the  TV  stapon  or  as  he  put  it 
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"give  away  the  television  station"  to  the  person  contacted  and  to  request 
sending  in  of  information  and  material  to  WTC.  His  approach  was  "stereo¬ 
typed".  Although  WTC  makes  claims  to  having  had  Maloney  work  out 
specific  and  detailed  program  proposals  (described  by  WTC  as  formats) 
4432  which  were  reviewed  and  approved  with  the  public  service  organiza¬ 
tions  which  it  hoped  to  have  utilize  the  time,  the  record  does  not  support 
the  claim.  In  fact  the  record  indicates  the  opposite  in  all  significant 
cases  and  particularly  in  two  most  important  areas  of  programming. 

;On  religious  programs,  a  letter  from  the  Wichita  Council  of  Churches 
of  August  26th,  less  than  a  month  before  the  final  amendment,  refers  to 
Maloney’s  visit  the  day  before  in  which  he  desired  the  Council  to  "be 
responsible"  for  four  program  periods  totalling  one  hour.  Notwith¬ 
standing  the  fact  that  the  Council  in  its  letter  expressed  concern  as  to 
the  inconvenience  to  ministers  of  two  of  the  time  periods  allotted,  no 
!  change  was  made  in  the  WTC  program  schedule  because  the  format  was  one 
with  which  WTC’s  principals  ’^were  all  satisfied".  Time  on  a  rotating  basis 
for  Roman  Catholic  religious  programs  in  one  of  these  periods  was  not 
discussed  with  the  Bishop  imtil  September  9,  just  ten  days  prior  to  the 


of  Columbus  also  referred  to  a  WTC  contact  on  the  same  day,  September 
9,  in  which  it  was  offered  WTC’s  cooperation  and  asked  even  at  that  late 
date  to  include  WTC  on  its  mailing  list.  In  the  case  of  agricultural  pro¬ 
grams  Maloney  allegedly  worked  out  the  formats  for  each  one  based  on 
discussions  with  two  of  the  WTC  directors,  neither  one  of  whom,  however, 
in  his  testimony  made  any  claim  for  any  part  of  the  programming. 

49.  The  evidence  indicates  that  contacts  made  with  organizations 
serving  the  public  needs  were  primarily  for  the  purpose  of  offering  time 
and  cooperation  and  obtaining 'such  material  from  the  organization  as 
could  be  made  available  to  give  to  Mr.  Maloney,  a  stranger  to  the  com¬ 
munity,  so  that  he,  as  the  only  man  WTC  had  available  for  that  job,  could 
prepare  the  detailed  television  program  proposals.  The  adequacy  of 
the  proposals  to  meet  organizational  needs  was  assumed  to  follow  from 
the  fact  they  received  pro  forma  approval  of  the  WTC  board.  No  effort 


was  made  to  ascertain  viewer  tastes  or  preferences.  The  proposals 
are  thus  largely  paper  proposals. 

4433  49 A.  WTC  claims  credit  for  having  done  substantial  work  in  pro¬ 

gram  development  for  almost  2  years  prior  to  filing  its  first  television 
application  on  July  2,  1952.  The  record  does  not  support  this  claim  ex¬ 
cept  possibly  to  the  extent  that  the  WTC  directors  had  discussions.  The 
only  person  who  was  in  a  position  to  imdertake  any  such  work  was  William 
Moyer  who  was  employed  elsewhere  on  a  fulltime  basis  except  from 
February  to  July  15,  1951.  Since  all  persons  with  WTC  including  William 
Moyer  were  preoccupied  and  actively  engaged  in  pushing  the  sale  of 
WTC  stock  such  time  as  was  left  to  Moyer  for  programming  was  limited 
to  contacts  by  him  with  a  few  local  organizations,  the  extent  of  which  was 
to  offer  them  time  and  cooperation  and  to  request  that  they  put  WTC  on 

I 

their  mailing  list.  By  April  or  May,  even  these  hac3  tapered  off.  From 
July  1951  to  May  1952,  William  Moyer  was  employe^  outside  Wichita. 

I 

That  his  earlier  work  did  not  do  more  than  scratch  jhe  surface  is  evident 
from  the  admitted  fact  that  the  WTC  program  schedikle  filed  with  its  appli- 

i 

cation  on  July  2  was  64  hours  instead  of  119  and  tha^  provisions  therein 

for  the  public  service  organizations  contacted  prior  jto  July  2  had  been 

1 

made  only  in  the  form  of  NCSA^s  and  not  programs.  | 

50.  In  contrast  to  this  make-shift  and  last  mihute  procedure  for 

i 

developing  television  programs  feasible  and  responsiive  to  community 
needs,  KFH  followed  an  orderly  procedure  and  development  built  upon 
the  solid  foundation  of  contacts  and  existing  relation;^  with  153  public 

I 

service  organizations  established  over  many  years  df  experience  in 

1 

serving  their  needs  through  the  radio  broadcast  medium.  Twenty  pro¬ 
grams  currently  produced  and  broadcast  on  Stations  KFH  AM  and  FM 


and  serving  its  listeners  are  adaptable  for  and  were  jincorporated  with 

_  I 

necessary  modification  in  the  KFH  TV  program  pro^josals.  Fourteen 
of  these  are  presently  serving  the  needs  of  the  local  public  service 


organizations  which  are  already  cooperating  and  wo  inking  with  KFH  in 
their  production.  Two  additional  programs  suited  for  TV  presentation 
were  added  from  prototypes  of  past  KFH  radio  programs.  Seventeen 
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additional  programs  for  local  public  service  organizations  were  incorpo¬ 
rated  in  the  KFH  TV  schedule  based  upon  a  study  of  KFH’s  actual 
experience  in  working  with  and  serving  the  needs  of  organizations  which 
had  used  the  radio  facilities  of  KFH.  Eleven  more  programs  suitable 
primarily  for  television  were  incorporated  in  the  proposed  TV  schedule, 
ten  of  these  being  for  local  public  service  groups. 

51.  In  the  planning  and  development  of  each  of  these  KFH  television 
program  proposals,  a  survey  was  made  with  representatives  and  officials 
of  36  local  organizations  through  personal  contact  by  KFH  staff  members 
including  its  Vice-President  and  General  Manager,  its  fulltime  Public 
Service  Director,  Educational  Director  and  Program  Director,  who  have 
worked  regularly  with  these  organizations  in  satisfying  their  needs 
through  radio  service.  Each  of  the  detailed  KFH  TV  program  proposals 
represents  the  result  of  the  survey  and  studies  referred  to  on  the  basis 

of  which  determination  was  made  of  the  t3rpe  and  character  of  TV  pro¬ 
grams  that  would  best  and  most  feasibly  serve  the  community  needs  and 
would  enlist  the  participation  on  television  of  the  organizations  concerned. 
Survey  by  personal  contact  was  made  of  outlying  communities  to  deter¬ 
mine  suitability  of  two  specific  KFH  TV  program  proposals  designed  by 
KFH  to  meet  the  particular  needs  of  those  communities.  On  the  basis 
of  this  survey,  local  participation  by  each  community  in  the  area  was 
expected  and  suitability  of  the  program  was  determined.  In  contrast, 
the  method  followed  by  WTC  in  developing  its  program  proposals  to 
satisfy  the  needs  of  outlying  communities,  was  one  of  a  stereotyped 
talk  "giving  away  the  television  station"  with  no  specific  program 
proposal  presented  to  the  persons  contacted  which  would  enable  them 
to  determine  intelligently  whether  they  could  or  would  want  to  partici¬ 
pate. 

C.  Greater  reliance  can  be  placed  upon  KFH  to  effectuate  its 
programs  and  program  policy  proposals  as  compared  to  WTC. 

52.  KFH  findings  supporting  this  contention  are  contained  in  para. 

5  through  12,  45  through  page  56  of  para.  48,  and  56  to  59,  of  its  Pro¬ 
posed  Findings.  Demonstration  of  the  character  of  and  the  high  degree 


of  effectuation  of  KFH  program  policies  is  contained!  in  para.  35  throiigh 

4435  44  of  the  KFH  Proposed  Findings. 

53.  The  program  policies  proposed  by  WTC  were  developed  and 
approved,  according  to  WTC,  by  its  Board  which  miist  be  looked  to  for 

j 

their  effectuation.  W.  37,  p.  1,  IB.  One  of  these  ijolicies  proposed 
scheduling  after  the  normal  bedtime  of  children  (T.  4629)  of  adult  drama 

i 

not  desirable  for  children.  W.  37,  p.  ID.  The  direjctors  had  not  even 

i 

discussed  the  method  for  effectuating  this  policy  as  t^  network  shows 
(T.  4780,  L.  22-5)  and  no  practical  solution  was  offered.  T.  4747-52; 
4779-81;  4433-4;  4642-3;  4670.  Maloney  said  on  thisj  question  that  all 
network  shows  affected  by  the  WTC  policy  including  (hose  in  network 
option  time  would  be  previewed  ^d  rejected  though  ho  evidence  was 
given  as  to  how  the  previewing  would  be  accomplish e|3.  T.  8165-8, 

8172,  4673.  With  regard  to  the  WTC  directors  policjjr  statement  on  politi¬ 
cal  broadcasts  (W.  37,  p.  15)  many  conflicting  view^,  some  incorrect 

! 

under  the  law,  were  expressed  (T.  4619;  4653;  4829-132;  6594;  6596; 
7404-5)  as  was  also  true  of  directors  policy  on  discussion  programs. 

T.  4564-6;  4584B-5;  4827-8;  4838;  4844.  One  directj)r  stated  he  recalled 

no  discussion  by  the  Board  of  WTC  policy  on  political  broadcasts. 

i 

T.  4567;  4575.  No  consideration  had  been  given  by  the  Board  as  to  what 

i 

would  be  done  if  its  commercial  programs  could  not  sold  to  a  sufficient 
extent  to  support  all  its  public  service  programming  proposals.  T.  7383. 

I 

Confusion  on  these  policies  and  particularly  as  to  thefr  applicability  to 
specific  programs  and  situations  may  be  explained  nc^t  only  by  their  broad 

i 

character  but  by  the  fact  that  it  was  admitted  to  have  peen  no  more  than 
a  "mental  entity"  in  mid- June  1952,  immediately  priqr  to  filing  of  WTC*s 

I 

TV  application;  and  so  it  remained  until  Mrs.  Pharesj,  Brown  and  Moyer 

i 

met  in  September  to  draft  the  policy  statement.  The  mental  entity  was 
evidently  not  the  same  to  all  because  corrections  were  necessary  and  the 
final  draft  was  not  completed  until  October.  It  was  then  submitted  for 
the  first  time  in  written  form  to  the  rest  of  the  Board!  for  approval  at 
the  November  6th  meeting  -  nearly  3  weeks  after  con(mencement  of 

4436  this  proceeding.  T.  7306;  4387-8.  It  is  in  thisj  state  of  facts  that 
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George  Brown  inadvertently  condemned  WTC’s  own  method  of  program 
development  and  policy  formulation  by  saying  ”you  can’t  form  a  program 
and  then  decide  the  policy  to  fit  iV\  T.  7256.  The  significance  of  this 
statement  is  that  the  program  proposals  themselves  had  already  been 
filed  with  the  Commission  in  September.  In  developing  program  policy 
the  Board  was  guided  to  a  great  extent  by  its  "own  desires  and  own  likes” 
(T.  7402)  since  the  Board  considered  itself  a  "representative  group  of 
Wichita  people".  T.  7425.  However,  closer  scrutiny  of  the  member¬ 
ship  of  this  Board  and  its  operating  procedures  do  not  afford  much  as¬ 
surance  that  it  can  act  representatively  or  responsibly. 

54.  Eight  (Ferguson,  Booth,  Brastad,  Grant,  H.  Brown,  elected 
on  September  12;  Lehmberg,  Jarvis,  and  Berghoff,  elected  September 
18)  of  the  present  eighteen  WTC  directors  were  elected  more  than  two 
months  after  the  Wichita  Channel  3  applications  were  designated  for  hear¬ 
ing  by  the  Commission  on  July  11,  1952,  (T.  6966)  and  one  board  position, 
the  19th,  which  WTC  intends  to  fill  is  still  vacant.  T.  4664.  As  part 

of  "our  (WTC)  indoctrination  course"  a  series  of  ’^informational"  direc¬ 
tor’s  meetings  were  held  to  "familiarize"  these  8  new  directors  with  the 
WTC  plans  and  policies.  T.  7260  ;  7399.  Approval  of  the  WTC  hearing 
exhibits  took  place  at  a  directors  meeting  in  Wichita  on  November  6-17 
days  after  commencement  of  the  hearing  (Oct.  20)  and  the  day  before 
the  same  exhibits  were  required  to  be  deposited  with  the  Hearing  Examiner 
in  Washington.  T.  4677.  This  was  the  first  and  only  opportunity  the 
8  new  directors  were  given  to  examine  and  approve  the  hearing  exhibits 
which  were  submitted  to  the  meeting  in  final  printed  form.  T.  7510. 

55.  The  record  demonstrates  the  following  with  respect  to  the 
superficial  character  of  the  participation  in  the  affairs  of  WTC  by  these 
8  belatedly  elected  directors: 

(a)  W.  H.  Ferguson  -  Mr.  Ferguson  attended  the  familiarization 
meetings  as  a  "student"  (T.  4556)  for  the  purpose  of  reviewing  programs 
already  formulated.  T.  4557.  The  final  amendment  to  the  TV  applica- 
4437  tion  had  already  been  submitted  at  his  first  meeting  (T.  4556)  and 
he  did  not  participate  in  formulation.  T.  4557;  4573-4.  He  was  not 
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’’very  familiar  at  all  with  the  (WTC)  programming”.  T.  4584B,  L. 

24-5.  He  did  not  know  (T.  4568,  L.  1)  what  the  WTC  policy  should  be 
on  sale  or  giving  of  time  for  use  by  political  candidates  and  did  not  re¬ 
member  any  discussion  of  that  subject  at  director’s  meetings.  T.  4567; 
4575-6.  Mr.  Ferguson  was  unfamiliar  with  policies  to  be  applied  in  the 
discussion  of  controversial  issues  (T.  4564-5)  or  on  editorialization 
(T.  4576)  but  stated  that  he  would  ’’try  to  familiarize  (himself)  with 
all  the  phases  of  television”,  if  WTC  got  interested  ’1  mean  really  finan¬ 
cially”.  T.  4576.  He  was  motivated  to  join  the  group  by  investment  in¬ 
terest.  T.  4555.  I 

(b)  Gifford  M.  Booth,  Jr.  -  Attended  only  onej  WTC  directors  meet 
ing  which  was  in  September.  T.  4420;  4425.  Althoijgh  his  subscription 
was  for  only  500  shares  (0.06%)  Mr.  Booth’s  printing  firm  profited  from 

i 

the  printing  work  it  did  on  WTC’s  hearing  exhibits.  iT.  4423.  Mr.  Booth 
was  not  approached  with  respect  to  participation  in  >|nrC  until  August. 

T.  4423.  The  extent  of  Booth’s  participation  in  the  VtC  plans  and  pro- 

1 

posals  was  to  ’’read  it  over”  (T.  4431)  and  to  ratify.  I  T.  4421,  4442. 

’It  was  a  question  of  approving  what  had  been  done  before”.  He  made 
no  study  of  them  (T.  4440),  was  not  consulted  in  advice  (T.  4442)  and 

I 

had  no  questions  concerning  any  of  the  policies  or  po^cy  statements  in 
the  WTC  Hearing  Exhibits  and  never  discussed  it,  e\en  though  he  was 

not  present  at  the  meeting  which  approved  them.  T.  4437;  4421.  He 

[ 

did  not  familiarize  himself  with  the  plan  of  financing  |or  the  cost  of  con- 

i 

struction  of  the  proposed  station  but  took  Mr.  Brownfs  ’’word  for  it”. 

T.  4443-4.  As  late  as  November,  Booth  was  given  a|  copy  of  the  Blue 
Book  by  Wm.  Moyer  and  told  to  read  it  as  being  necessary.  T.  4438. 

Mr.  Booth  looked  through  it  (T.  4421)  did  not  find  it  interesting  and 
had  no  questions  about  it.  T.  4438.  j 

(c)  Kenneth  P.  Brasted  was  not  present  at  the  ^ovember  6  meeting 
when  the  hearing  exhibits  were  approved  (T.  4617),  lias  never  examined 

4438  the  WTC  application  (T.  4617),  does  not  yet  kn(j>w  one  of  his  fellow 
directors,  Lehmberg  (T.  4611),  is  on  the  WTC  Diredtors  Educational 
Committee  (T.  4601)  but  has  not  participated  as  a  dirjector  in  any 
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discussions  (T.  4602),  nor  made  any  recommendations  (T.  4605)  with 
,  respect  to  educational  programs.  Mr.  Brasted  was  approached  with  re¬ 
gard  to  participation  in  WTC  not  long  prior  to  his  affiliation.  T.  4602. 

He  understood  only  "in  a  general  way"  the  WTC  program  proposals  and  con¬ 
sidered  he  had  ^'rather  a  short  time"  to  do  so.  T.  4600.  .His  participa¬ 
tion  in  WTC  program  proposals  was  merely  to  accept  what  had  been  pre¬ 
pared  prior  to  his  election  as  a  director  because  "it  has  been  filed  by 
that  time  and  was  complete"  and  was  too  late  for  any  criticisms  by  him. 

T.  4605;  4611.  Mr.  Brasted  is  the  managing  officer  of  a  savings  and 
loan  association  in  Wichita  (T.  4587)  which  spends  approximately 
$20, 000  per  year  for  advertising  including  purchase  of  broadcast  time. 

T.  4608.  Mr.  Brasted  was  not  even  aware  that  3  additional  directors 
(T.  6966)  had  been  elected  to  the  WTC  Board  of  Directors  subsequent  to 
his  election  as  director  on  September  12.  T.  4612.  He  does  not  expect 
his  responsibilities  as  a  member  of  the  WTC  Directors  Educational 
Committee  will  take  too  much  time.  T.  4614. 

(d)  William  A.  Grant  was  approached  with  a  view  to  joining  WTC 
in  the  latter  part  of  August  and  was  motivated  to  do  so  by  the  "chance  of 
financial  gain".  T.  4797.  He  purchased  his  stock  "the  first  part  of 
September".  T.  4837.  The  extent  of  Mr.  Grant’s  participation  in  the 
formulation  of  program  proposals  and  policies  with  one  minor  exception 
was  only  to  discuss  and  review  the  work  that  had  already  been  done. 

T.  4827,  4838.  Though  a  member  of  the  WTC  Directors  News  and  Sports 
Committee,  Mr.  Grant  has  made  no  suggestions  or  recommendations 
at  directors  meetings  with  regard  to  news  or  sports  programs.  T. 

4846.  . 

(e)  Mrs.  Helen  P.  Brown  was  motivated  to  join  WTC  because  of 
her  son’s  interest  and  because  she  thought  "it  was  a  very  nice  business". 

T.  4774.  Mrs.  Brown  joined  WTC  too  late  to  have  played  any  part  in 
formulating  the  material  in  the  WTC  hearing  exhibits.  T.  4782.  In  the 
voting  of  her  stock  Mrs.  Brown  would  be  guided  by  the  advice  and  judg- 

4439  ment  of  her  sons.  T.  4788. 

(f)  W.  E.  Lehmberg  elected  September  18,  (T.  6968)  became 
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a  stockholder  and  subscriber  on  the  same  date  (T.  74^9)  and  was  ap¬ 
proached  early  in  September  (T.  7493)  with  respect  ti  joining  and  buying 
stock  in  WTC  solely  by  W.  A.  Grant  who  at  the  time  was  a  prospect  him- 

I 

self  and  not  officially  connected  in  any  way  with  WTCl  T.  7500-1.  He 
attended  2  directors  meetings  (T.  7493)  and  gave  thr^e  different  times 
as  to  when  he  was  elected  a  director  none  of  which  w^re  correct.  T. 

I 

7473,  L.  4-5;  T.  7493,  L.  24-25;  T.  7500.  He  was  Motivated  in  asso- 

I 

ciating  with  WTC  because  he  was  "interested  in  maki^  money"  and 
"thought  the  stock  was  a  good  buy  or  (he)  would  not  pht  (his)  money  into 
it",  T.  7494.  He  did  not  participate  in  the  formulation  of  any  of  the  pro¬ 
gram  policies  but  went  along  with  what  had  previousl^  been  decided 

I 

since  he  did  not  "get  into  it  (until)  after  they  were  pretty  well  formulated", 

j 

made  no  suggestions  for  changes  or  improvements  in|  any  of  the  programs, 
and  did  not  see  the  hearing  exhibits  prior  to  the  November  6  meeting  at 
which  they  were  approved.  T.  7501-2;  7509-10.  Th|>ugh  Mr.  Lehmberg 
is  on  the  WTC  Directors  Agricultural  Committee,  hd  was  only  very 
generally  familiar  with  the  WTC  agricultural  program  proposals  having 
notes  to  refresh  his  recollection  thereon.  T.  7503.  Though  a  stock¬ 
holder  he  did  not  attend  the  WTC  stockholders  meetii^  and  did  not  know 
whether  one  had  been  held.  T.  7507-8. 

(g)  James  D.  Jarvis  elected  WTC  Director  September  18,  (T.  6966) 
was  approached  for  the  first  time  early  in  Septembeii  by  Mr.  Fhares, 

(T.  6584)  and  erroneously  recollected  his  election  ad  having  taken  place 
September  25.  T.  6574.  He  discussed  his  participa|ion  only  with  Mr. 
Grant  who  was  then  a  prospective  participant.  T.  65(85.  Mr.  Jarvis 

I 

was  not  consulted  in  advance  in  the  formulation  of  any  WTC  policy. 

I 

T.  6584.  Though  he  stated  that  the  standard  networl^  affiliation  agree¬ 
ment  was  e^qplained  to  the  directors,  Mr.  Jarvis  did  | not  understand  the 

i 

correct  meaning  of  the  expression  network  option  tiipe.  T.  6588.  He 

I 

knew  WTC  had  and  he  had  voted  for  a  policy  on  maxijnum  time  allowed 
for  commercial  programs  but  did  not  know  the  amount  of  that  maximum. 
4440  T.  6593,  6616.  Though  a  member  of  the  WTcjDirectors  News 
and  Sports  Committee,  Mr.  Jarvis  took  no  part  in  pi^eparation  of  the 
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proposed  news  programs.  T.  6603.  He  had  never  seen  the  WTC  appli¬ 
cation  or  the  September  amendment  thereto  and  did  not  believe  either 
had  been  the  subject  of  discussion  at  directors  meetings  he  attended. 

T.  6608-9.  He  participated  only  briefly  in  the  discussion  at  the  Novem¬ 
ber  6  directors  meeting  when  the  WTC  hearing  exhibits  were  presented 
for  approval  (T.  6578-9)  and  he  voted  to  approve  the  exhibits  without 
objection.  T.  6597.  He  will  undertake  to  familiarize  himself  with 
television  in  the  event  WTC  is  successful  in  the  hearing.  T.  6617. 

(h)  William  H.  Bertholf  elected  director  on  September  18  (T.  6966) 
first  became  associated  with  WTC  as  a  subscriber  early  the  same  month 
(T.  4735)  and  thought  he  was  elected  September  12.  T.  4712.  Mr.  Bertholf 
reviewed  the  WTC  agricultural  programs  but  made  ^’no  claim  for  any  part 
of  this  programming’’.  T.  4744;  4752;  4755.  He  did  not  have  an  oppor¬ 
tunity  to  have  evolved  the  policies  reflected  in  the  WTC  hearing  exhibits 
but  merely  accepted,  adopted  and  ratified  them.  T.  4753,  4755.  Mr. 
Bertholf  had  no  opportunity  to  study  the  WTC  hearing  exhibits  prior  to 

the  November  6  directors  meeting  at  which  they  were  approved;  he  studied 
them  after  that  meeting.  T.  4759. 

(i)  The  ninth  WTC  director,  Robin  D.  Compton,  a  non-resident 
of  Wichita,  though  he  was  first  elected  and  accepted  in  September,  1950, 

:  considers  his  concern  as  a  director  to  be  solely  with  technical  problems 
(T.  7692)  but  nonetheless  has  never  attended  a  directors  meeting.  T. 

7681.  Of  the  remaining  9  directors,  six  (the  Moyer  brothers,  George 
Brown,  Ashmore,  Razak  and  Salter)  survived  from  among  the  number 
elected  in  1950.  Of  these,  one,  Salter,  did  not  testify.  Others  are  re¬ 
ferred  to  below  or  elsewhere  in  these  findings. 

(j)  A.  L.  Ashmore,  a  f^ysician  and  a  member  of  WTC's  first 
board  of  directors  and  thereafter  to  date,  was  motivated  to  participate 
in  WTC  "basically  (by)  the  hope  of  financial  gain’’.  T.  4461.  He  gave 
as  a  further  reason  his  desire  to  be  personally  active  in  developing 
television  as  a  medium  for  use  in  advancing  the  field  of  public  health 

4441  with  which  he  is  associated.  T.  4514;  4460;  4446-7.  He  was  asked 
whether  if  WTC’s  TV  application  were  not  granted,  he  would  make  his 


personal  time  and  services  available  in  a  consulting  Rapacity  to  assist  in 
developing  use  of  television  for  public  health  progranjis  and  stated  that 

i 

’’naturally,  I  wouldn’t  go  over  to  their  group  and  spe4d  time  working, 
helping  them  to  develop  their  program”  and  also  ’’naturally  my  real 
efforts  and  the  work  I  am  going  to  put  out  beyond  the  | organizational  part 
of  that  program  will  be  more  or  less  confined  to  our  ^wn  station”. 

T.  4493-4.  He  ’’wouldn’t  make  an  individual  effort  o^er  than  my  normal 
duties”.  T.  4494-5.  Illustrative  of  his  attitude  of  gi^g  no  individual 
effort  where  he  had  no  personal  financial  interest  in  developing  use  of 

I 

the  broadcast  medium  for  assisting  local  public  health  programs,  is  his 

i 

testimony  that  he  has  never  personally  conceived  or  ^itiated  any  pro- 

1 

grams  in  the  public  health  field  for  radio  stations,  il.  4495-6.  Althou^ 

i 

Ashmore  spoke  with  assurance  on  the  discussions  concerning  program¬ 
ming  over  a  2-year  period  from  1950  (T.  4462-3;  4405),  the  reliability 

i 

of  his  testimony  was  weakened  by  the  following  serious  lapses  of  mem- 

I 

ory:  He  recalled  Tom  Maloney  as  serving  with  him  dn  the  first  WTC 
Board  in  1950  (T.  4475)  when  Maloney  did  not  becom^  associated  with 
WTC  until  mid- 1952.  He  could  not  recall  when  the  ^TC  Board  was  re¬ 
constituted,  though  that  event  occurred  as  recently  as;  February,  1952. 

I 

T.  4476.  Without  reference  to  notes  he  could  not  be  ^ure  of  the  other 
members  of  the  WTC  directors  committee  on  which  l^e  has  been  serving 
and  which  were  organized  as  recently  as  October  195^.  T.  4496.  This 
committee  had  had  formal  meetings  according  to  his  ^stimony,  (T.  4497) 
although  WTC  concedes  that  no  formal  committee  meetings  have  been 
held.  W-PF,  para.  108,  p.  49.  He  stated  he  had  played  a  part  in  se¬ 
lecting  a  number  of  the  people  who  are  now  WTC  directors  (T.  4460) 
later,  however,  he  could  not  ’’recall  that  I  nominated  anyone”.  T.  4522. 
He  was  unable  to  recall  when  or  whether  WTC  stockholders  meetings  had 

i 

been  held  or  whether  he  had  attended.  T.  4523-4.  Hie  testified  that 
George  Brown  and  William  Moyer  during  the  course  Qf  1951  made  regu- 
4442  lar  reports  on  their  activities  to  determine  coipmunity  interests 
and  needs  (T.  4464)  when  the  fact  was  that  Moyer  was|  working  in  Kansas 


City  during  nearly  six  months  of  1951  (W.  5,  p.  5)  an^  Brown’s  activities 
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were  confined  only  to  attendance  at  directors  meetings  and  serving  on 
the  directors  stock  committee.  T.  7274.  He  was  sure  that  the  Kansas 
Neighbor  Town's  program  was  developed  prior  to  filing  the  WTC  appli¬ 
cation  in  July  1952  when  the  program  was  in  fact  not  developed  until  after. 

T.  4509-12;  6859.  Whereas  the  WTC  proposed  TV  program  "The  Doctor 
^  Speaks"  was  one  in  which  Ashmore  had  a  personal  and  special  interest 
(T.  4467-8)  his  recommendations  on  frequency  of  the  program  were  over¬ 
ruled  when  the  TV  program  schedule  was  filed  with  the  July  2,  1952  WTC  TV 
application.  T.  4507.  Later  when  the  time  of  this  program  was  changed 
from  the  6-11  PM  segment  to  the  8  AM  -  6  PM  segment,  he  was  not  con¬ 
sulted  but  went  along  with  it.  T.  4516.  Although  he  stated  the  reduction 
of  the  frequency  of  this  program  from  three  to  one  time  per  week  was  due 
in  part  to  development  of  other  programs  for  which  a  commimity  need  ex¬ 
isted  (T.  4508)  the  program  substituted  for  "The  Doctor  Speaks"  was  a 
live  commercial  program.  Ti  4517-8.  Although  Ashmore  stated  that  he 
had  read  and  studied  the  Blue  Book  over  a  period  of  a  year  (T.  4515)  he 
regarded  a  simple  question  as  to  whether  "The  Doctor  Speaks"  program 
was  a  sustaining  program  as  "getting  me  into  technicalities".  T.  4518. 

(k)  George  Brown  -  He  was  approached  in  the  summer  of  1950  by 
Wm.  Moyer  with  regard  to  participation  in  the  WTC  venture  and  based  on 
that  contact  Brown  forsaw  "a  nice  income  potential  in  it".  T.  7239-40; 

7331.  Prior  to  the  development  of  the  2nd  stock  plan,  however,  he  de¬ 
voted  no  time  to  WTC  affairs  outside  of  activities  as  a  director.  T. 

7274.  He  regarded  the  office  of  WTC  President  to  which  he  was  elected 
in  Feb.  1952  as  one  requiring  "two  or  three  hours"  per  day.  T.  7249. 

His  presently  proposed  full  participation  in  WTC's  operation  was  not  re¬ 
flected  in  the  WTC  application  for  TV  CP  filed  in  July  1952.  T.  7347. 

During  the  period  July  to  November,  1952  Brown  devoted  70%  of  his  time 
to  WTC  affairs  and  only  thereafter  did  he  begin  to  devote  100%.  T.  7272. 

4443  During  this  time  he  was  heavily  engaged  in  soliciting  WTC  stock 
subscriptions  particularly  in  September.  T.  7274.  Aside  from  this 
soliciting  effort  and  aside  from  contacts  with  two  universities  and  3  other 
organizations  sitting  in  on  meetings  watching  programming  develop  under 
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Wm.  Moyer  and  helping  write  a  program  policy  statement,  Brown's 
activities  on  behalf  of  WTC  were  limited  to  business  hegotiations  in¬ 
volving  WTC  physical  facilities.  T.  7272-3;  7306.  ^s  future  partici¬ 
pation  in  WTC  programming  matters  will  be  limited  t|>  a  "few  special 

j 

interests".  T.  7269.  The  duties  and  responsibilities  of  managing  the 
proposed  station  will  be  Wm.  Moyer's  and  not  Brown's  (T.  7350)  and 
he  regards  his  fimctions  and  day-to-day  duties  as  WTps  President  in 
much  the  same  way  as  his  functions  and  duties  as  President  of  the  Wichita 
Ice  and  Cold  Storage  Company  which  he  intends  to  coijtinue  to  carry  out 
even  if  WTC  should  receive  a  TV  CP.  T.  7350-1;  73^2-3;  7421.  He  has 
"very  little  -  almost  no  television  knowledge  at  all"  ft.  7379)  and  no 
broadcasting  experience.  T.  7302. 

(1)  C.  K.  Hazak  -  elected  to  the  WTC  Board  in  1950  thought  the 
program  policy  statement  W.  37  was  written  by  the  tWo  Moyers  and 

i 

Maloney,  T.  4654  but  see  T.  7306.  In  connection  with  directors  approval 
of  the  WTC  hearing  exhibits  presented  for  the  first  ti^e  at  the  November 

I 

6,  1952,  meeting,  no  corrections  were  made  in  themjnor  was  it  possible 

j 

to  make  any  which  the  printer  could  made  available  before  deposit  of  the 

i 

exhibits  on  November  7  with  the  Examiner.  T.  4677.  He  did  not  read 
through  all  the  exhibits  nor  did  he  know  of  any  other  director  who  did. 

i 

He  read  only  those  parts  of  the  exhibits  in  which  he  w^s  concerned. 

T.  4679.  Though  he  participated  in  the  board  action  Approving  the  appli¬ 
cation  Razak  showed  an  obvious  lack  of  understanding!.  T.  4710;  4360. 
Though  then  a  WTC  director  for  over  2  years,  Razak  | admitted  the  same 
unfamiliarity  with  the  basis  of  network  station  affiUat^ns  as  had  Jarvis. 

T.  4643.  ! 

i 

CONCLUSION  i 

■  .  -  I 

56.  Greater  reliance  can  be  placed  upon  KFH  than  upon  WTC  to 
4444  effectuate  its  proposed  program  policies  because  the  development 
of  KFH  program  policies  is  the  result  of  many  years!  of  practical  e3q)eri- 

I 

ence  and  of  continued  contact  with  the  business  and  community  life  of 

i 

Wichita.  The  KFH  policies  have  been  in  printed  fornd  since  1948  and  dis¬ 
tributed  to  all  employees  and  to  advertisers  to  insurel  their  xmderstanding 
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of  the  corporation’s  operating  policies.  In  contrast  the  WTC  policy 
statement  was  a  "mental  entity"  which  was  not  committed  to  writing  for 
approval  of  its  Board  until  nearly  three  weeks  after  commencement  of 
this  proceeding.  The  specific  program  proposals  to  be  developed  and 
adopted  pursuant  to  this  policy  statement  were  previously  filed  with  the 
Commission  by  amendment  in  September.  Of  greater  importance,  how¬ 
ever,  in  demonstrating  the  unreliability  of  WTC  policy  procedures  is  the 
fact  that  effectuation  of  the  WTC  policies  must  be  committed  to  a  Board 
of  Directors,  half  of  which,  owing  to  lateness  of  election  or  non- 
attendance,  took  no  part  whatever  in  the  formulation  and  whose  role  was 
one  basically  of  ratification  without  change  of  what  was  presented  to  them 
following  an  "indoctrination"  course.  As  directors  of  WTC,  a  proposed 
licensee,  their  views  are  largely  unknown  since  for  the  most  part  each 
admitted  his  or  her  unfamiliarity  with  the  policies,  or  with  the  methods 
for  their  effectuation  or  with  the  particular  programs  proposed  by  WTC 
even  within  their  own  committee  jurisdiction.  Conflicts  of  testimony 
characterized  their  individual  efforts  to  explain  WTC  policies  or  else  they 
admitted  at  the  outset  they  did  not  know. 

57.  The  record  leaves  completely  unexplained  nor  is  there  any 
reasonable  explanation  possible  as  to  why  a  corporation  which  throughout 
practically  its  entire  existence  has  been  organized  for  a  19  member  Board 
of  Directors  and  claims  to  have  been  preparing  for  two  years  to  bring  tele¬ 
vision  service  to  Wichita,  found  it  appropriate  or  necessary  to  wait  until 
the  month  before  the  hearing  commenced  in  this  proceeding  and  less  than 
two  weeks  before  the  deadline  for  filing  of  major  amendments  to  elect  8 
new  board  members.  The  Commission  is  given  no  clue  as  to  the  identity 
of  the  19th  member  who  is  to  be  elected  to  fill  an  existing  vacancy. 

4445  58.  In  the  case  of  KFH  the  outstanding  record  of  its  operation  of 

Stations  KFH  AM  and  FM  demonstrates  convincingly  by  actions  and  not 
words  the  effectiveness  of  its  existing  program  policies  and  its  ability 
to  effectuate  them  in  television  operation.  To  illustrate  its  techniques 
for  continuing  its  responsiveness  to  important  community  needs  and 
effectuation  of  its  program  policies,  KFH  formalized  its  former 


relationships  with  the  religious  and  educational  life  of  the  community  by 
organizing  committees  in  each  field  as  part  of  a  standing  Citizens  Ad¬ 
visory  Council  of  educational  and  religious  representatives  to  advise  with 

I 

KFH  on  program  development.  On  recommendation  bf  the  Educational 

i 

Committee  of  this  council  KFH  paid  all  e:q)enses  for  |a  trip  by  3  repre¬ 
sentatives  of  Wichita  educational  organizations  to  shjdy  production  tech¬ 
niques  and  educational  programming  during  three  da^s  at  two  TV  stations. 

j 

WTC,  in  contrast,  is  complacently  satisfied  that  its  l^wn  Board  is  suffi- 

I 

ciently  representative  of  Wichita  to  insure  responsiveness  to  community 

needs.  Based  on  the  findings  proposed  herein  comparing  KFH  and  WTC 

i 

and  for  the  reasons  stated  above  KFH  offers  greater  |  assurance  than 

WTC  of  its  ability  to  effectuate  its  program  policies  ^d  proposals. 

! 

D.  The  KFH  plans  for  staffing  the  proposed  tV  station  and  for 

I 

staff  training  and  preparation  for  television  are  supe^or  to  those  of 
WTC. 

59.  In  support  of  the  above  contention  reference  is  made  to  and 
there  are  incorporated  herein  the  findings  contained  ^  paras.  37-40  and 

I 

50  to  53  of  the  KFH  Proposed  Findings.  Staff  persoijnel  presently  em¬ 
ployed  by  KFH  who  will  be  given  regular  duties  in  co^ection  with  opera¬ 
tion  of  the  proposed  TV  station  have  broad  backgrounds  of  education, 
training  and  e3q)erience  in  the  broadcast  field  which  <|[ualify  them  for 
their  proposed  television  duties  and  are  active  in  local  conununity  and 

I 

civic  affairs.  KFH  Ex.  7,  Webb,  Bashaw,  Henshawj  Bassett,  Folks 
biographies:  KFH  Ex.  16B  and  I^H  Stipulation  B,  .^idavits.  KFH 
includes  in  its  staffing  plan  provision  for  a  fulltime  ihiblic  Service 
Director,  Farm  Director,  Educational  Director  and  director  of  Women's 
4446  Programs  and  6  staff  musicians,  (KFH  Ex.  IGA  and  B,  p.  1-2) 
as  well  as  a  Home  Economist  or  Cooking  Director  (e[fh  Ex.  16B,  p.  3) 

I 

and  a  Film  Department  which  includes  a  photographed  -  processor  as 

I 

its  supervisor  and  also  a  movie  cameraman  or  photo^apher  (KFH  Ex. 

16A  and  16B,  p.  3).  Findings  relied  upon  by  KFH  in  support  of  its  con¬ 
tention  as  to  its  superiority  of  personnel  staff  television  training  plans 
are  contained  in  para.  53  to  60,  KFH  Proposed  Findings. 
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60.  The  only  persons  WTC  claims  to  have  presently  available  for 
future  fulltime  employment  to  operate  its  proposed  station  in  the  event 

of  a  grant  are  George  Brown,  Wm.  Moyer,  McCoy,  Maloney,  Mrs.  Phares, 
Fred  Smith  and  Van  Buren  de  Vries,  the  latter  two  have  had  no  participa¬ 
tion  whatever  to  date  in  WTC’s  affairs.  W-PF,  para.  100,  158,  163  and 
164.  George  Brown  concedes  he  has  no  broadcasting  experience  (T.  7302) 
and  almost  no  TV  knowledge  (T.  7379)  and  his  functions  with  WTC  will 
be  almost  exclusively  of  a  policy  and  not  an  operating  nature.  T.  7350-1. 
Wm.  Moyer  who  as  General  Manager  will  be  in  direct  charge  of  directing 
and  supervising  day-to-day  operations  has  no  broadcasting  experience  and 
no  practical  TV  experience.  W.  34,  para.  14  supra.  According  to  W-PF, 
Mrs.  Phares  who  is  not  under  contract  is  going  to  (1)  be  employed  full¬ 
time  at  $175  per  month  (T.  8573)  (40  hours  per  week  or  more)  as  Public 
Service  Director  (para.  157);  (2)  work  in  conjimction  with  one  of  the  staff 
directors  in  developing  and  producing  women's  programs  (para.  105); 
and  (3)  keep  up  with  public  service  activities  and  work  intimately  with 
'  the  various  public  service  groups  (para.  157,  p.  77)  -  this  latter  activity 
alone  requires  of  her  time,  on  the  basis  of  8  or  10  years  experience, 

I  an  average  of  20  hours  per  week  with  some  periods  requiring  40  hours 
per  week.  Para.  73,  p.  27.  McCoy  who  has  had  experience  in  radio 
sales  not  more  recently,  however,  than  Dec.  1951  (W-PF  127,  p.  60) 
and  some  experience  from  Jan.  to  May,  1952,  observing  TV  station  op¬ 
eration  in  Los  Angeles,  has  been  working,  since  he  testified,  for  an 
appliance  dealer  until  a  final  decision  -  according  to  arrangements  he 
had  made  at  the  time  he  testified.  T.  6845.  Prior  to  employment  with 
4447  WSBA-TV  in  Jan.  1953,  Maloney's  only  experience  as  a  TV  station 
employee  was  as  Film  Director  for  KEYL-TV  which  ended  July  1951. 

T.  8021;  8191-3.  At  the  time  Maloney  testified  WSBA-TV  was  operated 
without  any  live  programming.  T.  8195,  L.  16. 

61.  The  WTC  staff  proposal  does  not  include  provision  for  any  of 
the  following:  A  fulltime  Educational  Director,  a  fulltime  Director  of 
Women's  Programs  (WTC's  plan  for  overcoming  this  deficiency  has  al¬ 
ready  been  noted);  a  fulltime  Farm  Director;  a  fulltime  Home  Economist, 


staff  musicians;  nor  any  cameramen,  photographers  or  film  processors 
for  its  Film  Dept.  W-PF  100.  With  respect  to  its  failure  to  provide 

i 

for  a  fulltime  farm  director  Moyer  stated  he  accepted  from  a  radio 

i 

farm  director  an  opinion  that  a  fulltime  farm  directoi*  was  not  neces¬ 
sary  in  TV.  T.  8294.  Later  Moyer  stated  inconsis^ntly  that  he  would 

I 

Jiot  employ  a  radio  farm  man  for  the  position  (T.  8318)  of  News- Farm 
Editor. 

62.  WTC’s  plans  for  employment  of  the  64  persons  for  the  staff 

1 

positions  presently  unfilled  were  stated  to  be  that  it  ^ould  continue  to 
seek  experienced  television  personnel  between  Feb.  |9,  1953  (when  that 
testimony  was  given)  and  the  granting  of  a  construction  permit.  W-PF, 

para.  171.  However,  the  record  fails  to  show  any  efiectuation  of  that 

i 

plan  since  no  additional  personnel  were  employed  aft^r  Feb.  19,  although 
the  record  was  not  closed  until  more  than  6  months  l^ter.  WTC  will  not 
bring  key  people  into  the  organization  until  after  the  ^rant  of  a  CP  and 
remaining  employees  during  the  fourth  month.  W-P^  170.  It  will  not 
have  coordinated  staff  training  until  the  fifth  month,  i.  e.  the  month  pre¬ 
ceding  its  planned  commencement  of  program  operations.  W-PF  171-2. 
WTC^s  policy  is  to  ^’have  as  few  AM  people  connection  with  this  proposed 

I 

operation  as  we  can  have*^  and  the  General  Manager  fc^ resaw  only  one 
position  that  could  be  properly  occupied  by  a  person  ^th  AM  background, 

j 

i.  e.  McCoy  whom  they  employed  to  be  sales  manager^  T.  8316. 

i 

4448  CONCLUSION 

63.  KFH  has  presently  in  its  regular  employ  32  of  the  total  of  86 

i 

staff  employees  who  will  have  TV  staff  duties.  Every  department  head 
on  the  TV  staff  and  virtually  all  key  employees  are  included  among  these 
32  persons,  each  of  whom  has  an  extensive  background  of  broadcast 

I 

experience  in  Wichita  and  working  relationships  with  Wichita’s  business 

I 

and  community  life  -  which  are  continuing  without  regard  to  when  the 
Commission  reaches  a  final  decision  in  this  case.  Mc^reover,  KFH  has 
undertaken  well-developed  programs  at  its  own  expense  and  under 
competent  direction  to  train  and  familiarize  its  proposed  TV  department 
heads  and  key  employees  in  television  as  well  as  all  its  other  employees 
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desiring  the  training  free  of  charge.  Notwithstanding  the  scope  of  this 
preparation  and  the  continuing  availability  through  the  entire  construction 
period  of  a  large  part  of  its  TV  personnel  KFH  proposes  to  operate  a  dry- 
run  for  all  TV  station  personnel  during  the  three- week  period  preceding 
commencement  of  actual  broadcasts,  so  as  to  insure  airworthiness  of 
its  programs. 

64.  In  contrast  WTC  has  63  staff  positions  remaining  to  be  filled 
including  virtually  all  key  operating  positions  and  has  only  Wm.  Moyer 
available  for  maintaining  the  entire  continuity  of  WTC*s  contacts,  rela¬ 
tionships  and  preparations  for  rendering  TV  service  to  Wichita  pending 
final  decision.  Of  those  now  designated  for  future  WTC  positions  Brown 
will  have  no  operating  duties  and  Mrs.  Phares  is  not  shown  to  have  the 
time.  McCoy  will  have  been  working  for  an  appliance  dealer  with  no 
activity  in  the  field  for  which  he  was  employed  since  Dec.  1951. 

65.  WTC^s  plans  for  training  its  staff  are  limited  to  the  month 
preceding  its  commencement  of  actual  broadcast  operation.  Except  for 
:  key  personnel  its  operating  staff  will  all  be  hired  for  the  first  time  just 
prior  to  this  training  period.  It  is  apparent  that  under  such  a  plan  most 
if  not  all  of  the  WTC  operating  staff  will  be  new  arrivals  and  strangers  to 
Wichita  without  any  background  of  personal  relations  with  each  other  or 
with  Wichita  business  or  community  life.  Especially  is  this  so  since 
WTC’s  staffing  policy  is  not  to  employ  any  persons  with  AM  background. 

4449  With  only  one  TV  station,  operating  in  Wichita  prior  to  closing  of 
this  record,  application  of  this  policy  necessitates  the  hiring  and  bring 
in  of  TV  staff  personnel  outside  of  Wichita. 

66.  The  foregoing  comparison  between  KFH  and  WTC  indicates 
the  superiority  of  KFH^s  plans  for  staffing  and  staff  training  and  prepara¬ 
tion  for  television  which  give  clearly  greater  assurance  of  ability  to 
staff  the  proposed  TV  station  with  a  far  greater  niunber  of  qualified 
personnel  who  are  now,  have  been  and  will  be  residents  of  the  community 
in  which  they  will  work  and  who  will  be  more  adequately  prepared  for 
undertaking  TV  operation  by  virtue  of  preparatory  TV  training  program 
and  facilities.  The  KFH  staffing  plan  is  to  be  preferred  because  it 
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makes  provision  for  fulltime  staff  personnel  which  would  insure  better 
effectuation  of  program  proposals  and  for  which  WTC  has  not,  such  as, 
a  Farm  Director,  Women’s  Program  Director,  Educational  Director, 
photographer-film  processor,  movie  cameraman,  and  six  staff  musicians. 
Well- qualified  and  experienced  persons  are  now  employed  by  KFH  ^o 
will  be  Farm  Director,  Women’s  Program  Director  and  6  staff  musicians 
for  the  TV  station.  Also  KFH’s  Public  Service  Director  is  experienced 
and  well-qualified  and  can  devote  her  entire  time  to  her  job  on  television. 


E.  The  KFH  proposals  for  Educational  programming  are  to  be 
preferred  to  those  of  WTC. 

67.  KFH  findings  in  support  of  this  contention  are  contained  in 
39,  40,  43C,  46,  47,  48C,  49,  50  ,  56,  and  58  of  its  Proposed  Findings. 

68.  Of  the  7.  5  hours  of  live  educational  programs  proposed  by 
WTC,  4-3/4  hours  are  to  originate  pursuant  to  the  University  Center  plan 
of  the  University  of  Wichita.  W-PF  211.  Other  schools  referred  to  in 
WTC’s  proposed  educational  programming  were  meijely  invited  to  parti¬ 
cipate.  W.  42,  p.  1  and  note  W-PF  211,  p.  104.  o|)eration  of  the  Univer¬ 
sity  Center  project  involves  an  annual  operating  costj  of  $50, 000  for  each 
hour  of  daily  programming  produced.  W.  42,  p.  2,  j2i.  Although  WTC 
proposes  to  take  from  the  Center  not  less  than  3/4  o|  an  hour  of  programs, 
it  has  allocated  for  payment  no  more  than  1/3  of  the  ^ost  of  one  hour 

4450  thereof.  W.  42,  p.  2.  No  provision  is  made  f^r  funds  to  equip 
the  Center.  W-PF  211,  p.  1054;  W.  11.  Acceptance  of  WTC’s  proposal 

by  the  University  was  not  given  and  was  deferred  unt^l  the  offeror  should 

1 

become  a  TV  licensee  and  then  the  Center’s  proposal  would  be  available 

I 

to  all  licensee  ’’within  the  limits  set  by  financial  coni^iderations”.  W.  42, 

I 

p.  2K.  No  evidence  was  submitted  that  the  Universi^  was  in  a  financial 
position  itself  to  undertake  the  Center  proposal.  W-PF  211,  p.  105. 

The  findings  of  fact  and  of  law  proposed  by  KFH  on  p^es  33  and  34,  para. 
50  of  the  findings  proposed  by  KFH  against  Taylor  R^dio  and  Television 
Co.  (KANS)  are  equally  applicable  to  WTC  and  are  incorporated  herein 

I 

by  reference.  ! 
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CONCLUSION 

69.  The  KFH  application  is  to  be  preferred  in  that  the  proposal 
for  educational  programming  on  its  proposed  TV  station  is  more  realistic 
and  more  certain  of  attainment  than  that  in  WTC^s  application.  Approx¬ 
imately  2/3  of  the  live  educational  programming  proposed  by  WTC  is 
to  be  derived  from  allocations  of  time  segments  to  a  University  of 
Wichita  proposal  for  a  television  workshop  on  campus.  The  record  con¬ 
tains  no  evidence  to  show  that  the  University  is  prepared  to  undertake  this 
project  with  its  own  financial  resources  or  that  sufficient  other  sources 
of  funds  are  available  to  establish  the  center  with  all  necessary  equip- 
mait  or  to  meet  its  operating  cost.  WTC^s  offer  of  financial  assistance 
is  not  calculated  to  solve  the  University’s  financial  problem  since  WTC 
proposes  to  contribute  no  more  than  one-third  of  the  cost  to  the  University 
of  producing  one  hour  per  day  for  which  it  proposes  to  take  not  less  than 
3/4  of  each  one- hour  produced  by  the  Center.  Contacts  with  Schools  other 
than  the  University  of  Wichita  has  been  limited  to  mere  invitations  to  par¬ 
ticipate  with  no  adequate  basis  for  knowing  the  extent  of  their  participa¬ 
tion.  Moreover,  WTC  is  committed  to  an  acceptance  of  the  condition  in 
the  University  Center  proposal  that  time  will  be  accepted  from  WTC  and 
programmed  by  the  Center  only  if  it  ”is  permitted  to  program  the  time  as 
4451  the  Center  sees  fit”.  W:  42,  para.  1,  p.  2b.  As  pointed  out  in 
the  reference  above  to  KFH  findings  against  KANS,  acceptance  by  WTC 
of  such  a  provision  is  a  delegation  of  licensee  responsibility  to  control 
program  content  -  inimical  to  the  Communications  Act  and  Commission 
policies.  KFH,  on  the  other  hand,  has  developed  the  details  of  all  its 
educational  programs  in  conjunction  with  each  of  the  educational  groups 
or  individuals  concerned  and  therefor  has  assurance  of  ability  to  produce 
and  effectuate  its  proposal.  Moreover,  without  abdicating  its  licensee 
responsibility  for  program  control,  KFH  has  insured  its  continued  re¬ 
sponsiveness  to  community  needs  for  educational  programs  by  its  utili¬ 
zation  of  an  advisory  committee  of  local  educational  representatives  for 
whom  KFH  paid  expenses  of  a  field  trip  to  operating  TV  stations  to  enable 
them  to  become  familiar  with  TV. 


I 


In  view  of  the  foregoing,  the  application  of  The  kadio  Station  KFH 
Company  should  be  granted  and  the  application  of  Wichita  Television 

i 

Corporation,  Inc.  should  be  denied.  I 

Respectfully  submiljted, 

i 

The  Radio  Station  KFH  Company 

I 

By  Dempsey  and  Kdplovitz 
Its  Attorneys! 

*  4e  4c  4c  «  *  I 

By  /s/  William  C.  jKoplovitz 

1 

/s/  Frederick  ]^.  Walton,  Jr. 

! 

December  8,  1953  | 

I 
j 

(CERTIFICATE  OF  SERVICE) 
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[THE  nnriAL  decision  in  this  case  appears  in 
THE  original  RECORD  IN  TWO  PLACES:  AT 
R.  4601-4763  AND  R.  7965-8127.  EXCERPTS  OP 
SAME  ARE  INDEXED  HEREIN  WITH  BOTH  SETS  OF 
NUMBERS  AND  APPEAR  AT  THE  PROPER  LOCATION 
FOR  7965-8127). 


4793  [Received  FCC,  October  20,  1954] 

EXCEPTIONS  TO  EXAMINER'S  INITIAL  DECISION  AND 
REQUEST  FOR  ORAL  ARGUMENT 


Comes  now  THE  RADIO  STATION  KFH  COMPANY  (hereinafter 
referred  to  as  KFH)  by  its  attorneys,  and  respectfully  files  these 
exceptions  to  the  Initial  Decision  of  the  Examiner  in  the  above-entitled 
proceeding. 

3tc  #  4e  ^  4c  4; 

4818  17.  Exception  is  carried  forward  as  made  on  the  record  to  the 
Examiner’s  error  in  ruling  at  T.  8380  in  sustaining  a  WTC  objection 

I 

to  the  incorporation  in  this  record  by  reference  of  the  proposed  typical 
program  schedule  and  program  analyses  submitted  by  WTC  on  July  2, 

I  1952  in  its  ^plication  which  is  the  subject  of  hearing.  The  request 
for  incorporation  of  this  material  was  made  by  KANS  (T.  8355)  and 
was  joined  in  by  KFH  (T.  8367).  No  useful  purpose  would  be  served 
in  undertaking  to  reargue  here  the  matters  presented  to  the  Examiner 
on  the  record  (T.  8355-80).  The  exclusion  by  the  Examiner  from  this 
record  of  this  evidence  which  would  show  how  little  advanced  WTC’s 

4819  plans  were  on  July  2,  less  than  2  weeks  before  the  date  the 
Commission  designated  it  for  hearing,  was  clearly  prejudicial  to 
KFH  in  view  of  the  several  findings  and  conclusions  proposed  by  WTC 
and  erroneously  adopted  by  the  Examiner  related  to  the  thorou^ness 

;  and  completeness  of  WTC’s  planning  and  preparation  for  television. 
(See  sentences  5  and  6  of  paragraph  166  of  the  Examiner's  findings. ) 


58.  The  exceptions  noted  above  demonstrate  t^t  none  of  the  nine 
reasons  assigned  by  the  Examiner  for  preferring  W^C  over  KFH,  nor 

I 

any  of  his  findings  with  respect  to  the  past  performance  record  of 


KFH  constitutes  a  valid  basis  for  the  conclusion  whi(^h  the  Examiner 


reached  that  WTC  should  be  preferred  over  KFH.  As  shown  above, 
the  Examiner's  errors  resulted  almost  entirely  fronl  his  acceptance 
without  critical  analysis  of  the  findings  and  conclusions  proposed  by  WTC 
4861  WTC  as  the  proper  basis  for  comparing  WTC  ^d  KFH  in  this 
proceeding,  and  his  rejection  of  the  findings  and  conclusions  proposed 
by  KFH  as  the  proper  basis  for  making  a  comparisoii  of  WTC  and  KFH 

I 

on  the  record  in  this  case.  In  many  instances,  findings  and  conclusions 

i 

proposed  by  KFH  in  its  second  phase  submission,  dealing  with  a  compara¬ 
tive  consideration  of  WTC  and  KFH  were  completely  ignored  by  the 
Examiner,  (e.  g.  manner  in  which  last  eight  directors  became  associated 

j 

as  set  forth  in  KFH  Ph.  n  25-9).  In  some  instances|  the  KFH  proposed 

I 

findings  and  conclusions  were  rejected  by  the  Examiner  without  comment 


other  than  the  KFH  proposed  findings  were  "totally  lacking  in  merit" 

(see  last  sentence  of  paragraph  153  and  paragraph  l6  of  ^pendix  B 
to  Initial  Decision)  or  with  an  equally  sweeping  generalization,  without 
adverting  to  the  basis  on  which  KFH  was  making  its  contentions.  For 
this  reason,  the  only  practical  method  available  to  ^FH  for  pointing  out 
to  the  Commission  how  the  Examiner  should  have  prj)perly  evaluated 
the  respective  contentions  of  the  parties  in  the  light  if  the  record  evi¬ 
dence,  is  for  KFH  to  except  to  the  Examiner's  failure  to  adopt  the 

I 

second  phase  findings  and  conclusions  proposed  by  ^FH  which  show 
that  the  WTC  application  should  be  denied  and  the  Ki'H  application 
should  be  granted.  Specifically,  KFH  excepts  to  the! Examiner's  failure 

I 

to  make  findings  and  conclusions,  as  follows:  | 

I 

(a)  That  the  WTC  application  should  be  denied  because  that  appli¬ 
cant  failed  to  meet  its  burden  of  proof  proving  that  it  is  financially  qualified 
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to  construct  and  operate  its  proposed  television  station  and  further 

because  it  does  not  possess  the  requisite  character  qualifications 

to  be  a  licensee  of  a  television  broadcasting  station.  The  basic  findings 

4862  vMch  siq)port  this  conclusion  and  the  citations  to  the  record, 

which  require  such  findings,  are  contained  in  KFH  Ph.  n.  Contention  1, 

16/ 

paragraphs  1-12.— 

(b)  Since  WTC  failed  to  meet  its  burden  of  showing  financial 
and  character  qualifications  its  application  should  be  denied  and  a 
comparison  of  the  WTC  and  KFH  ^plications  and  proposals  is  un¬ 
necessary.  (See  KFH  Ph.  H,  Contention  2). 

(c)  The  Examiner  should  have  found  that  KFH  should  be  preferred 
over  WTC  because  its  background,  relations  with  investors  and  candor 
give  greater  assurance  that  KFH  possesses  the  reliability  and  integrity 
required  of  a  broadcast  licensee.  (See  KFH  Ph.  n.  Contention  3, 
paragraphs  14-38). 

(d)  The  Examiner  should  have  preferred  KFH  over  WTC  because 
greater  reliance  can  be  placed  on  KFH  than  upon  WTC  to  carry  out  its 
program  and  service  proposals  for  the  following  reasons; 

1.  KFH  has  an  extensive  background  and  e:;q)erience 
in  serving  community  needs  through  AM  and  FM  broadcast 
service  whereas  WTC  has  no  background  and  e3q)erience  in 
rendering  such  service.  (KFH  Ph.  H,  Contention  4A, 
paragr^hs  39-40). 

2.  The  steps  taken  by  KFH  to  develop  programs  suitable 
for  meeting  the  community  needs  to  be  served  in  television 
are  superior  to  those  taken  by  WTC.  (KFH  Ph.  H,  Contention 
4B,  paragraphs  41-51). 


16/  This  case  was  one  ^ich  antedated  the  Commissions*  procedure 
of  passing  upon  the  basic  qualifications  of  television  applications  before 
designating  them  for  hearing.  Each  applicant  was  required  to  meet  the 
burden  of  showing  its  legal,  financial,  technical  and  other  qualifications 
in  that  hearing. 
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4863  3.  Greater  reliance  can  be  placed  upon  ^FH  to  ef¬ 

fectuate  its  program  and  program  policy  propc^sals  as 
compared  to  WTC.  (KFH  Ph.  n,  Contention  4C,  paragrs^hs 
52-58).  i 

4.  KFH  plans  for  staffing  its  proposed  station  and 
for  staff  training  and  preparation  for  television  are  superior 

I 

to  those  of  WTC.  (KFH  Ph.  H,  Contention  4Dj  paragraphs 
59-66).  I 

5.  KFH^s  proposals  for  educational  programs  are  to 

I 

be  preferred  to  those  of  WTC.  (KFH  Ph.  H,  Contention  4E, 

I 

paragraphs  67-69).  | 

1 

59.  It  may  be  stated  generally  that  the  erroneous  paragraphs  of 

1 

the  Examiner’s  findings  concerning  WTC  which  are  i^elevant  to  and 

i 

inconsistent  in  the  main  with  the  record  evidence  cit^d  in  support  of 
the  above  KFH  contentions  are  the  following: 

(a)  Paragraph  132 — insofar  as  it  deals  with  McCoy’s  contacts, 

I 

contrary  to  KFH  Ph.  n,  paragraph  46.  j 


(b)  Paragraph  133 — insofar  as  it  deals  with  Mooney’s  resident 
and  domicile,  contrary  to  KFH  Ph.  n  paragraphs  2(f|  and  (g);  KFH  Memo 
of  Law  of  December  8,  page  5  item  (b);  KANS  Ph.  n,|  paragraphs  12-20. 
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(c)  Paragraphs  136-149,  166 — insofar  as  they  Ideal  with  the 

character  of  the  activities  and  participation  of  WTC  (|irectors,  con¬ 
trary  to  KFH  Ph.  n,  paragraphs  42-47;  53-56.  | 

(d)  Paragraphs  151  and  152  and  Appendix  B,  p^agrs^h  10— which 

i 

are  incomplete  in  not  incorporating  other  relevant  rebord  evidence  or 

i  17/ 

I  are  erroneous  and  unsupported  by  the  record  evidence —  concerning 

i 

WTC’s  early  corporate  history  as  set  forth  in  KFH  Pti.  H,  paragraphs 
14-30,  KANS  Ph.  H,  paragraphs  7-10.  I 


17/  T3rpical  of  WTC’s  Ph.  HI  findings  is  its  paragrz^h  75  charging 
KFH  with  trivia,  distortions,  etc. ,  while  distorting  the  record  itself. 
The  record  citation  T.  7462  there  mentioned  was  cit^d  for  the  quoted 
language  ”a  very  solid  employment  contract”.  The  fact  that  it  was 
in  consideration  of  surrender  of  his  stock  under  the  first  plan  is  shown 
by  citation  of  WTC  Ex.  34,  page  2  in  KFH  Ph.  n,  paragraph  21. 
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(e)  Paragraph  153  and  Appendix  B,  paragraphs  1-9 — purports 
to  be  an  analysis  of  KFH  contentions  and  record  evidence  in  KFH  Ph. 
n,  paragr^hs  1-14  and  KFH  Memo  of  Law.  Also  KANS  Ph.  H,  para¬ 
graphs  10-27  and  KANS  Brief.  The  Examiner's  findings  and  conclusions 
are  in  fact  nothing  more  than  an  adoption  and  mere  repetition  of  WTC 
contentions  in  Ph.  m  and  Memorandum  of  Law.  These  latter  are 

I  mostly  argument  and  few  record  citations  are  given.  These  arguments, 
it  will  be  seen,  seek  by  technical  distinctions  to  avoid  rather  than 
meet  the  full  impact  of  the  evidence  marshalled  from  the  record  by 
KFH  and  KANS. 

(f)  Paragraph  161 — vi^ich  is  incomplete  with  respect  to  WTC’s 
plans  for  directors'  committees  and  for  filling  key  staff  positions 

as  set  forth  in  KFH  Ph.  H,  paragraphs  54  and  55;  60-1. 

(g)  Paragraph  164 — in  failing  to  advert  in  any  way  to  the  last 
minute  character  of  WTC's  effort  to  bolster  its  case  after  testimony 
by  its  two  opponents  ^o  preceded  had  been  completed,  a  conclusion 
which  follows  from  a  revie wof  the  entire  WTC  presentation  and  therefore 
record  citations  are  not  practical. 

(h)  Paragraph  166 — for  adopting  erroneous  findings  and  for 
incomplete  findings  with  respect  to  WTC  policies,  the  manner  in 
vdiich  they  were  adopted,  as  well  as  manner  in  which  public  service 

4865  contacts  were  made — contrary  to  the  evidence  set  forth  in  KFH 
Ph.  n,  paragraphs  42*- 7;  54-5. 

(i)  Paragraphs  167  and,  170 — the  error  in  these  findings  is 
previously  discussed  under  the  exceptions  taken  to  the  fifth  and  sixth 
reasons  given  by  the  Examiner  for  favoring  WTC. 
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[FCC  FINAL  DECISION  IN  THIS  CASE,  RELEASED  JUNE  9, 
1955,  APPEARS  IN  TWO  PLACES  IN  THE  ORIGINAL  RECORD: 
R.  5162-5212  AND  a  8220-8269.  EXCERPTjS  OF  SAME  ARE 
INDEXED  HEREIN  WITH  BOTH  SETS  OF  NUljlBERS  AND 
APPEAR  AT  THE  PROPER  LOCATION  FOR  THE  HIGHER 
SET  OF  NUMBERS:  R.  8220-8269]  j 


5215  [Received  FCC  July  11,  1955]  ! 

I 

PETITION  FOR  REHEARING  OF  THE  RADIO  jSTATION  KFH 

COMPANY  I 


^  ^  *  *  I  #  4c 

5233  *  *  ♦  4t  4c  It  is  j-es  pectfuUy  submitted  that  if  Commission  had 

considered  the  exceptions  taken  by  KFH  to  the  Exanjiiner^s  failure  to 

i 

adopt  pertinent,  relevant  and  material  findings  pro^^osed  by  KFH,  it 
would  have  necessarily  concluded  that  WTC*s  showi|ig  far  from  being 

'^excellent**  was  in  fact  a  dismally  poor  one,  from  Which  no  inferences 

I 

could  be  drawn,  for  example,  that  WTC  can  be  relied  upon  to  ef¬ 
fectuate  its  proposals,  and  certainly  cannot  be  relied  upon  to  the  same 
extent  as  the  Commission  can  rely  upon  KFH  to  effectuate  its  proposals. 

I 

It  would  serve  no  useful  purpose  to  set  out  at  length  the  record  facts 

pertaining  to  WTC^s  background,  its  relations  with  investors,  its 

I 

lack  of  candor,  the  superficial  and  unconvincing  showing  made  with 

I 

respect  to  ascertaining  community  needs  and  with  r^pect  to  crucial 
factors  bearing  upon  its  ability  to  effectuate  its  programming  and 
service  proposals— it  is  sufficient  for  this  petition  io  point  out  that 
any  findings  of  fact  adverse  to  WTC  on  these  subjecte  would  obviously 
have  been  relevant  to  a  comparison  of  the  qualifications  of  KFH  and 
WTC  in  areas  of  decisional  significance.  This  is  a|>parent  from  the 
criteria  employed  by  the  Commission  in  its  final  debision  to  compare 

*  I 

these  two  applicants.  I 
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5388  [Received  FCC  November  16,  1955] 

PETITION  FOR  REHEARING 

Comes  now  THE  RADIO  STATION  KFH  COMPANY  (hereinafter 
referred  to  as  "KFH”)  and  files  this  petition  for  rehearing  of  the 
Commission's  Final  Decision  in  the  above- entitled  proceedings,  issued 
June  8,  1955.  ♦  ♦  ♦  * 

4c  #  4c  4c 

Relation  of  Instant  Petition  to  Pending  KFH 
Petition  for  Rehearing 

The  Pending  Petition. 

The  Commission's  Final  Decision  of  June  8,  1955  granted  the 
application  of  Wichita  Television  Corporation,  Inc.  (hereinafter  referred 
to  as  "WTC')  and  denied  the  application  of  KFH  for  a  commercial  tele¬ 
vision  station  construction  permit  to  operate  on  Channel  3  in  Wichita, 
Kansas,  after  a  comparative  hearing.  The  petition  for  rehearing  filed 
by  KFH  on  July  9,  1955  pointed  out  among  other  reasons  for  a  reversal 
of  the  Commission's  Final  Decision  that  the  hearing  record  requires 
adoption  of  findings  and  conclusions  that  WTC  cannot  be  relied  upon, 
and  in  any  event  that  on  a  comparative  basis  WTC  cannot  be  relied 
upon  to  carry  out  the  public  service  responsibilities  of  a  licensee  to  the 
5389  same  extent  as  could  KFH. 

♦  ♦♦♦♦♦ 

This  record  evidence,  as  pointed  out  in  KFH's  pending  petition 
for  rehearing,  shows: 

[Items  Numbered  1  thrti  14  are  Printed  in  KFH  Main  Br.  11-13] 

5390  In  rejecting  the  above-mentioned  KFH  contentions,  the  Commission 
gave  little  or  no  consideration  or  wei^t  to  the  record  evidence  which 
KFH  cited  in  support  thereof.  Instead,  the  Commission  in  its  Final 

5391  Decision  predicted  the  likelihood  of  WTC  eHectuating  its  pro¬ 
posals  and  fulfilling  its  promises  upon  certain  applicant  characteristics 
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such  as  the  residence  of  the  WTC  principals,  their; experience  in  local 
activities  unrelated  to  broadcasting,  and  plans  for  jntegratian  of  owner¬ 
ship  and  management  and  other  purely  presumptive;  factors  vdiich  the 
Commission  recognized  in  its  Final  Decision  are  o^  a  less  persuasive 
character  than  a  record  of  actual  performance  wouijd  furnish  as  a  basis 
for  predicting  vdiether  WTC  can  be  relied  upon  to  fililfill  its  commitments 

I 

and  discharge  its  public  service  responsibilities. 

i 

j 

The  Instant  Petition.  | 

There  is  now  available  a  record  of  actual  performance  by  WTC. 
This  record  of  actual  performance,  including  a  recprd  of  broadcasting, 

i 

is  not  one  from  ^ich  the  Commission  may  merely  |infer  whether  the 
proposals  made  by  WTC  in  the  pending  proceeding  ivill  be  fulfilled. 

This  record  is  one  on  which  the  Commission  can  directly  determine 

j 

from  actual  demonstration  whether  or  not  the  WTC  jcommitments  and 

representations  in  the  hearing  were  reliably  made  pr  that  WTC  could 

i 

discharge  fully  its  licensee  responsibilities.  | 

The  instant  petition  for  rehearing,  thus,  has  a  double  impact 
upon  the  present  proceeding.  First,  as  already  noted,  it  supplied 
corroborative  evidence  of  WTC’s  unreliability  and  ip  this  aspect 
merely  emphasizes  the  soundness  of  KFH^s  contentions  now  before 
the  Commission  as  a  result  of  the  pending  petition  ^pr  rehearing  which 

contentions  are  based  upon  the  evidence  already  in  ihe  record.  Secondly, 

1 

the  instant  petition  provides  the  Commission  with  newly  discovered 

j 

evidence  ^ich  the  Commission  must  consider  afteit  a  further  evi¬ 
dentiary  hearing,  before  it  can  validly  reaffirm  its  p'inal  Decision. 

In  other  words,  the  instant  petition  need  not  be  grafted  in  order  for 

I 

the  Commission  to  have  a  proper  basis  for  reversirjg  its  Final  Decision. 

I 

But  the  Final  Decision  cannot  be  a^irmed  without  dpe  consideration 

j 

being  given  by  the  Commission  to  the  new  evidence  proffered  herewith. 

i 

This  evidence,  considered  independently  and  without  regard  to  the  fact 
that  it  demonstrates  what  the  present  record  accurately  predicts, 

5392  conclusively  proves  that  WTC  has  not  fulfilleci  its  commitments, 
is  not  serving  community  needs  in  the  manner  it  ha4  represented  and 
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promised  and  this  proof,  by  the  Commission's  own  standards,  is  the 
most  persuasive  and  probative  evidence  that  can  be  obtained  on  which 

to  base  a  prediction  of  the  likelihood  of  WTC  effectuating  its  proposals. 

♦  ♦  ♦  ♦  «  ♦ 

Nature  of  the  Newly  Discovered  Evidence. 

Within  ten  days  after  the  Commission's  Final  Decision  of  June  8, 
1955,  WTC  received  the  actual  construction  permit  for  its  proposed 
station.  Construction  was  commenced  promptly  and  the  station  started 
commercial  operation  on  September  1,  1955.  Five  months  have 
elapsed  since  WTC  received  a  final  grant  of  its  application  for  con¬ 
struction  permit  and  during  this  time  WTC  has  had  an  opportunity  to 
prove  by  deed  rather  than  by  promise— one  way  or  the  other— whether 
the  contentions  which  KFH  has  consistently  advanced  are  true  or  false. 

It  is  submitted  that  the  evidence  submitted  herewith  leaves  no  possible 
room  for  doubt,  (just  as  KFH  is  contending  in  its  pending  petition  for  re¬ 
hearing  the  existing  hearing  record  leaves  no  reasonable  room  for 
doubt)  that  WTC^s  proposals!  were  for  hearing  purposes  only,  because 

5393  practically  every  significant  representation  and  commitment 
which  WTC  made  as  an  ^plicant  was  disregarded  by  WTC  once  it  had 
been  awarded  a  construction  permit.  Moreover,  the  new  evidence 
shows  that  WTC  has  acted  contrary  to  certain  policies  and  commitments 
it  contended  entitled  it  to  a  preference  in  the  comparative  hearing  and 
on  the  basis  of  which  WTC  was  preferred  by  vote  of  only  two  members 
of  the  present  Commission. 

:  ♦  ♦  ♦  ♦  ♦  4c 

5394  ♦  ♦  *  ♦  Thus,  while  a  program  service  such  as  WTC  has  actually 
rendered  to  Wichita  during  the  past  two  months  might  conceivably 
measure  up  to  the  minimum  standard  which  the  Commission  might 
e^ect  of  an  ordinary  newcomer,  it  must  be  remembered  that  WTC 

did  not  hold  itself  out  to  be  the  ordinary  newcomer,  but  rather  insisted 
that  its  initial  operation  would  be  as  represented  by  WTC  throughout 
the  comparative  hearing  and  as  described  by  the  Commission  in  its 
Final  Decision. 

♦  ♦  ♦  4c  4c  4c 
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Impact  of  the  New  Evidence  Upon 
Commission's  Final  Decision 

It  is  clear  from  the  Commission's  Final  Decision  that  WTC  was 
awarded  a  preference  over  KFH  in  the  area  of  proposed  educational 
programs  and  on  the  factor  of  diversification.  It  is  equally  clear 
from  the  Final  Decision  that  in  reaching  the  point  vdiere  the  above 

5395  two  factors  tipped  the  balance  in  favor  of  Wl'C,  the  Commission 

equated  the  qualifications  and  proposals  of  WTC  in  the  areas  in  vdiich 
KFH  claimed  that  it  should  have  received  a  preference.  Specifically, 
KFH  consistently  maintained  throughout  this  proceeding  that  the  crucial 
comparative  issue  was  which  applicant  could  best  be  relied  upon  to  ef¬ 
fectuate  its  respective  proposals.  In  rejecting  KFH^s  contention  of 
superiority  on  the  overall  question  of  comparative  likelihood  of  effectua¬ 
tion  of  programming  proposals  and  remaining  sensitive  to  area  needs, 
and  in  equating  WTC  with  KFH  in  this  crucial  area  of  comparison,  the 
Commission  relied  upon  the  representations  and  promises  made  by 
WTC  and  gave  WTC  the  benefit  of  favorable  finding  on  the  following 
aspects  of  its  proposal:  | 

i 

[Items  1  thru  5  are  printed  in  KFH  Main  Br.  '13-14] 

♦  *  *  #  j  # 

5396  In  appendix  B  hereof,  verified  information  is|  set  forth  concerning 

WTC*s  performance  record.  This  record  as  it  relates  to  the  actual 

1 

program  service  on  KARD-TV  is  based  upon  contiguous  observation 

I 

of  that  service  for  the  first  two  months  of  its  operation.  The  facts 

I 

and  matters  submitted  in  Appendix  B  of  this  petitioii,  showing  vdiat 

I 

WTC  has  actually  done  since  it  received  its  constriiction  permit,  estab- 

1 

lishes  the  following: 

(1)  During  the  five  months  that  have  elapsed  ^ince  WTC  received 
a  final  grant  of  its  construction  permit,  WTC  has  f^ed  to  perform 
the  promises  ^ich  WTC  definitely,  unequivocally,  |  and  emphatically 
committed  itself  to  perform  during  that  period.  It  Is  clear  from  the 
evidence  of  what  WTC  has  done  since  the  final  grant  of  its  application 

i 

that  WTC  will  never  perform  the  promises  made  regarding  the  specific 
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steps  that  it  would  take  in  staffing,  training  of  personnel,  rehearsing 
on  a  dry  run  basis  its  entire  program  schedule  before  commencing 
commercial  operation  and  other  promises  made  during  the  comparative 
hearing  '^diich,  if  they  were  ever  to  be  carried  out  at  all,  would  have 
been  carried  out  by  WTC  during  the  past  five  months.  Reference  to 
the  Commission's  Final  Decision  of  June  8,  1955,  and  to  Appendix  B 
shows  these  promises  and  WTC*s  performance  to  be  as  follows: 

[Deleted  Material  Printed  in  KFH  Main  Br.  15-19] 

54Qj^  ♦  ♦  ♦  ♦  jjj  Qf  representations,  commitments  and 

contentions  repeatedly  asserted  by  WTC  throughout  the  comparative 
proceedings,  examples  of  which  are  set  forth  in  Appendix  A  and  Exhibit 
C  and  the  specific  and  detailed  program  proposals  made  by  WTC  as 
set  forth  in  Appendix  B,  the  feeble  efforts  of  WTC  to  bring  represen¬ 
tatives  of  local  public  service  organizations  before  the  camera  as  evi¬ 
dence  that  it  is  discharging  its  public  service  responsibilities,  must 
be  rejected  as  an  excuse  for  its  failure  to  carry  out  its  commitments 
regarding  regularly  scheduled  public  service  programs  and  should  be 
received  as  definite  proof  of  WTC’s  inability  to  effectuate  such  proposals. 

Not  only  does  the  evidence  show  that  WTC  has  failed  to  carry 

out  its  programming  promises  but  the  evidence  further  proves  that  WTC 

is  completely  indifferent  to  the  policies  ^ich  it  emphatically  asserted 

would  be  scrupulously  adhered  to  in  programming  its  station.  One  of 

these  policies  was  the  commitment  that  qualified  personnel  of  WTC 

would  preview  all  programs,'  including  network,  which  were  scheduled 

for  broadcasting  during  the  hours  before  the  normal  bedtime  of  children 

to  make  sure  that  no  program  would  be  presented  ^ich  would  consist 

of  mystery  or  adult  dramas  or  contain  other  material  not  considered 

4/ 

^propriate  for  children.-  Specifically,  WTC’s  policy  in  this  regard 

37  In  addition  to  the  policy  ^plicable  to  child  viewers,  WTC 
through  its  Vice-President  and  General  Manager  testified  that  programs 
sponsored  by  any  religious  organization  would  '^absolutely  not"  (T.  8256 
L.  24)  be  permitted.  Appendix  B  (Performance — Religious)  shows  that  on 
8  consecutive  days  KARD-TV  telecast  a  program  sponsored,  within 
the  meaning  of  Section  3. 654(d)  by  a  religious  organization  (First 
Nazarene  Church). 


was  stated  as  follows: 
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"Similarly,  programs  which  may  be  beyond  the  under¬ 
standing  of  or  not  desirable  for  children,  such  as  mystery 
shows  or  other  adult  drama,  will  be  scheduled  after  the 
normal  bedtime  of  children.  " 


This  policy  was  explained  by  WTC’s  witnesses  at  tlie  hearing  to  apply 
both  to  locally  originated  programs  as  well  as  to  network  programs.  With 
5402  respect  to  network  programs,  WTC  e:q)lained  that  in  order  to 
carry  out  the  policy,  it  would  be  necessary  to  carry  certain  t3rpes  of 
network  programs  scheduled  for  the  early  evening  ^ours  on  a  kinescope 
basis  since  there  was  not  other  practical  method  of|  determining  in  advance 
whether  carrying  such  network  program  would  violate  the  above-mentioned 

i 

policy.  This  policy  of  WTC  and  testimony  pertinent  thereto  have,  for 
convenience,  been  extracted  from  the  record  and  s|t  forthln  Appendix 

I 

C  hereto.  i 

Although  attacked  by  KFH  as  an  unrealistic  ai^d  unsound  policy 

I 

and  one  which  was  advanced  only  for  effect,  and  foij  hearing  purposes 
only,  WTC  insisted  that  the  policy  would  be  followed  and  that  it  would 

I 

carry  network  programs  on  a  previewed  kinescope  ^asis  where  there 
was  any  reason  to  believe  that  the  programs  might  jrontain  objectionable 
material.  It  is  significant  that  during  the  entire  period  that  WTC  carried 


NBC  programs,  all  of  such  network  programs  werej  carried  at  the  regu- 

I 

larly  scheduled  times,  taken  directly  from  the  coaxial  cable,  and  that, 
despite  the  fact  that  programs  werepresentedof  the  'type  which  WTC 
admitted  would  have  to  be  previewed  by  WTC  in  order  to  determine 

I 

that  they  complied  with  the  policy  of  the  station,  noiie  of  the  NBC  pro- 

5/  ' 

grams  were  carried  on  a  kinescope  basis.-  It  is  obyious  that  when 


given  the  opportunity  to  apply  the  policy  which  it  so  vehemently  asserted. 


WTC  ignored  its  commitment  and  disregarded  its  "l^earing  purposes" 
policy.  ! 


_57  One  NBC  program  which  WTC  specified  woulc}  have  to  be  kines- 
coped  and  shown  at  a  later  time  was  "Dragnet",  and  vdiich  WTC  carried 
off  the  line  at  7:00  to  7:30  PM.  See  Appendix  C. 
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5403  Conclusion  and  Prayer 

♦  ♦♦♦♦♦ 

The  new  evidence  is  being  presented  to  the  Commission  at  a  time 
when  the  Commission  has  full  and  complete  jurisdiction  to  take  it  into 
consideration  in  determining  whether  it  may  affirm  its  Final  Decision 
of  June  8,  1955.  The  period  of  five  months  covered  by  the  evidence 
contained  in  Appendix  B,  vdiich  period  includes  two  months  of  on-the-air 
broadcasting,  provides  an  adequate  basis  for  determining  v^ether  or 
not  WTC^s  commitments  and  promises  in  the  comparative  hearing  were 
sincere  and  reliable  or  whether  they  were  opportunistic  and  for 
hearing  purposes  only.  The  evidence  of  WTC  performance  and  non¬ 
performance  during  the  five  months  period  is  being  presented  to  the 
Commission  with  promptness  and  dispatch. 

5404  Unless  the  Commission  reverses  its  Final  Decision  of  June  8, 

1955,  on  the  basis  of  KFH's  petition  for  rehearing  now  pending  before 
the  Commission,  it  is  respectfully  submitted  that  the  Commission  must, 
on  the  basis  of  the  evidence  submitted,  herewith,  set  aside  said  Final 
,  Decision  and  reopen  the  record  for  the  purpose  of  receiving  said  evidence, 
which  as  heretofore  shown  in  this  petition,  would  require  findings  and 
conclusions  leading  to  a  denial  of  WTC*s  application,  either  on  an  absolute 
basis,  or  on  the  basis  of  a  comparative  consideration  with  KFH. 

Respectfully  submitted, 

THE  RADIO  STATION  KFH  COMPANY 
♦  #  *  # 

November  15,  1955. 
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Appendix  A 

Extracts  from  WTC  Pleadings  Submitted  in  This  Proceeding 
as  its  Own  View  of  the  Record  Evidence. 

1.  WTC  Proposed  Findings,  Phase  1,  Paragraph  193. 

'^Wichita  TV  has  taken  all  steps  possible  to  assure  the  Commission 

of  its  intention  and  ability  to  fulfill  its  representations.  It  has  obtained 
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contracts  for  talent,  staff,  film,  news,  music  rights,  studio,  equipment, 
transmitter  site,  news  correspondents,  and  interim  operation  to  demon¬ 
strate  to  the  Commission,  particularly  in  view  of  failures  of  other 
broadcast  stations  to  fulfill  performances  as  indicated  in  the  Blue 
Book,  that  the  corporation  was  being  committed  as  definitely  and  firmly 
as  pos  sible,  so  that  the  Commission  will  be  assured  that  Wichita  TV 
was  legally  bound,  at  least  to  the  best  of  the  corporations'  ability,  to 
give  the  performance  being  promised.  It  arrived  at  firm  under¬ 
standings  with  the  many  public  service  organizations  in  the  area.  The 
corporation  considers  itself  morally  bound  to  the  fulfillment  of  these 
commitments  to  the  extent  that  it  has  been  unable  legally  to  bind  itself 
to  that  fulfillment.  (T.  8260-1)” 

2.  WTC  Proposed  Findings,  Phase  1,  Paragraph  196. 

"The  programming  of  Wichita  TV  constitutes  a  responsible  commit- 

I 

ment  to  the  Commission  of  the  nature  of  the  corpoilation's  broadcast  opera¬ 


tion  in  the  event  it  is  successful  in  this  proceeding^  (Ex.  37,  T.  8242) 

That  programming  is  not  absolutely  inflexible,  and;  in  the  event  operating 

I 

experience  determines  certain  programs  should  be |  moved  to  a  different 
time  segment  in  order  to  attract  a  better  audience,  j  every  effort  will 

j 

be  made  to  accomplish  this.  (T.  8086)  While  cert^iin  modifications 

i 

will  be  inevitable,  the  programming  will  not  need  t^  be  varied  to 
any  considerable  extent.  (T.  7387)  The  amount  of  time  proposed  for 
public  service  programming  will  be  adhered  to.  (ij.  7389)  Wichita 
TV  recognizes  that  it  is  not  possible  to  establish  a  |ull  year's  programming 
schedule  and  have  it  totally  inflexible,  but  its  schec^ule  is,  as  has  been 
stated,  a  ''responsible  representation'  of  its  progr^.  (T.  7390-1)  The 
corporation  recognizes  that  all  of  its  programs  will  not  have  universal 
appeal.  (T.  7387)  Its  programming  constitutes  what  its  directors  have 
5407  considered  best  for  the  Wichita  area.  (T.  4690,  7379)" 


5408  4.  WTC  Proposed  Findings,  Phase  n.  Paragraphs  36-39. 

"Wichita  TV  has  given  conclusive  proof  diat  itb  programs  will  be 
produced.  All  of  its  regular  public  service  progranjiming  is  based  upon  a 
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series  of  discussions  over  a  period  of  several  years  with  some  189  repre¬ 
sentatives  of  129  public  service  organizations  throughout  the  Wichita 
area,  including  discussions  with  more  than  90  representatives  of  such 
organizstions  in  communities!  outside  of  Wichita  proper  but  within  the  A 
and  B  contours.  These  organizations  represent  a  complete  cross- 
,  section,  if  not  a  complete  coverage,  of  the  civic,  fraternal,  educational, 
religious,  charitable,  governmental,  social,  veterans,  and  other  com¬ 
munity  groups.  Every  regular  public  service  program  proposed  is  based 
upon  conversations  back  and  forth  with  these  groups  and  clearance 
with  these  groins  as  to  the  time  and  format  of  the  programs  to  be 
produced.  These  groups  have  in  turn  furnished  in  each  case  from  5  to 
as  many  as  21  program  formats  to  show  the  nature  of  their  needs, 
desires  and  abilities  to  participate  in  programming.  This  material  was 
analyzed  by  the  officers  and  directors  of  the  corporation  and  finally 
reduced  to  particular  television  requirements  by  Mr.  Maloney,  a 
thoroughly  experienced  television  program  and  production  executive, 
working  in  conjunction  with  those  v^o  knew  all  details  of  the  community. 

In  view  of  this,  it  is  manifestly  certain  that  the  public  service  programs 
of  Wichita  TV  will  be  effectuated  in  the  manner  proposed.  No  more 
thorough  or  reliable  manner  for  conceiving  and  carrying  through  public 
service  programming  is  known. 

''Wichita  TV  was  equally  thorough  in  seeking  and  obtaining  as¬ 
surances  for  all  other  programming.  Local  live  talent  was  placed 
under  contract  for  the  production  of  every  single  local  live  program, 

5409  except  those  involving  public  service  organizations  discussed 

above,  and  an  amateur  show,  by  definition  not  subject  to  such  contracts. 
The  findings  of  Wichita  TV  set  forth  in  detail  the  quality  and  diversity 
of  that  talent.  It  includes  such  diverse  elements  as  the  Wichita  University 
String  Quartet,  the  community's  leading  golf  professional,  an  expert  on 
physical  culture,  a  hill-billy  band,  a  career  guidance  authority,  a 
popular  music  group,  and  a  number  of  community  leaders  to  serve  as 
a  nucleus  for  an  adult  forum,  and  an  expert  on  nutrition  and  home- making. 
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'*With  respect  to  film  programs,  Wichita  TV  has  again  demonstrated 
extensive  planning.  Contracts  were  entered  into  to  provide  hi^  quality 
film  for  every  single  commercial  film  program  and  an  extensive  survey 
was  made  to  assure  the  availability  of  film  for  non-commercial  purposes, 
v^ich  is  the  most  complete  assurance  vdiich  can  be  obtained  for  such 

film.  This  work  was  carried  on  under  the  guidance  of  Mr.  Maloney, 

1 

who  is  personally  familiar  with  all  film  to  be  used  ^d  has  in  almost 
every  instance  used  that  film  previously  in  actual  television  operation. 

There  remains  only  network  programming  with  respect  to  which  all 

1 

parties  stipulated  that  such  programming  would  be  Available  to  the 
successful  applicant.  | 


*’As  a  supplementary  matter,  Wichita  TV  has  also  entered  into 

I 

contracts  with  its  key  staff  personnel,  with  29  news  correspondents 
in  the  area  surrounding  Wichita,  and  has  firm  legal  agreements  for  its 
studio,  its  equipment,  its  transmitter  site,  its  newS  services,  its  music 
rights,  and  its  use  of  the  top  of  a  building  in  Wichita  for  interim  operation. 
Consequently,  Wichita  TV  has  taken  all  steps  possil^le  to  give  the 
Commission  categorical  assurance  that  it  has  not  oiily  the  intention  and 
ability  to  fulfill  its  representations  but  legal  commi^ents  that  it  will 
do  so  insofar  as  such  commitments  were  possible  o^. consummation  and 
the  strongest  possible  assurance  otherwise  that  it  will  do  so,  which 
assurances  are  supported  by  v^at  is  obviously  a  grolup  of  persons  of 


unquestioned  integrity  and  sense  of  responsibiiy  to^^d  their  community. 

It  is  believed  that  the  Commission  could  in  no  case  l^ave  greater  assurance 

1 

5410  of  performance,  and  it;  is  further  believed  th^t  in  no  case  has  the 

I 

Commission  had  equal  assurance  of  such  performanc^e. 

I 

5.  WTC  Proposed  Findings,  Phase  in,  Paragr^h  94. 

I 

’’Furthermore,  the  record  is  clear  that  the  off^ers,  directors  and 


stockholders  of  )^chita  TV  made  extraordinary  and  ^uccessful  efforts 

to  ensure  the  complete  fulfillmentof  their  program  proposal.  They  did 

I 

this  by  making  firm  and  binding  commitments  where  possible  and,  in 

the  case  of  public  service  programming,  they  made  ^  extensive  and 

! 

1 

1 

I 

I 
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concerted  study  of  the  needs  of  the  community  and  entered  into  firm 
agreements  with  all  of  the  organizations  on  behalf  of  ^om  Wichita  TV 
proposes  regular  programs.  They  feel  morally  obligated  to  fulfill 
these  promises,  and  the  close  association  and  leadership  in  most  of  these 
organizations  on  the  part  of  members  of  the  board  give  complete  as¬ 
surance,  if  more  were  needed,  both  that  the  organizations  will  cooperate 
and  that  Wichita  TV  will  live  up  to  its  responsible  commitments.  ” 

6.  WTC  Exception  103,  page  34. 

''Wichita  TV  has  made  clear  and  detailed  commitments  with  the 
^  community  organizations  in  the  area  to  broadcast  each  of  the  regular 
public  service  programs  proposed  by  it,  and  has  entered  into  binding 
contracts  with  talent  for  the  production  of  virtually  every  other  live 
program  in  its  proposal.  In  view  of  the  very  close  ties  which  its  of¬ 
ficers  and  directors  have  in  the  area  and  with  these  public  service  orga¬ 
nizations,  we  must  conclude  that  Wichita  TV  will  in  fact  carry  out  its 
proposal  exactly  as  set  forth;i  its  proposals  have  been  demonstrated  to 
be  realistic  and  feasible. " 

7.  WTC  Exception  104,  page  34. 

"Exception  is  taken  to  the  conclusions  in  par.  21  to  the  extent 
that  they  indicate  some  doubt  as  to  the  complete  assurance  that  Wichita 
TV  will  be  able  to  produce  allof  the  educational  programming  it  proposes, 
as  not  supported  by  the  record.  As  the  findings  clearly  demonstrate, 

5411  Wichita  TV  has  provided  complete  assurance  concerning  its 
educational  programming  and,  in  view  of  the  amouit  of  money  it  will 
contribute  to  Wichita  University,  the  only  possible  conclusion  is  that 
Wichita  University  will  in  fact  cooperate  to  the  extent  indicated,  or 
if  it  does  not,  some  or  all  of  the  other  22  universities  contacted  for 
possible  use  of  time  in  these  segments  will  fill  in  the  gaps. " 

8.  WTC  Exceptions,  page  38. 

'Tt  is  worthy  of  note  that  Wichita  TV,  vliich  has  not  had  the  benefit 
of  corporate  broadcast  e:q)erience  or  of  the  staff  of  a  going  concern  to 
assist  it  in  the  preparation  of  its  proposal,  has  nevertheless  not  only 
presented  closer  ties  with  the  community  and  a  superior  program  proposal. 
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but  has  also  demonstrated  far  greater  television  e^erience,  competence 

and  ability  to  present  its  proposals  in  a  concrete  and  detailed  manner, 

1 

completely  supported  by  persuasive  proof  that  each  of  its  proposals  is 

i 

the  product  of  realistic  thought  and  discussion,  an4  can  and  will  be 

effectuated  in  precisely  the  manner  proposed.  Sinhe  Wichita  TV 

i 

possesses  more  of  the  favorable  attributes  normality  to  be  expected  of 
a  local  group  not  associated  with  media  of  mass  cojnmunicatiLons,  and 

more  of  the  favorable  attributes  normally  to  be  e:q)^cted  to  an  e3q>erienced 

I 

broadcaster,  the  evidence  is  overwhelming  in  favoij*  of  a  grant  to  Wichita 

I 

TV  and  a  denial  of  the  other  ^plications.  **  (Emphhsis  supplied  on  the 
word  "precisely") . 

9.  WTC  Reply  to  Exceptions,  page  67.  | 

"Even  if  the  KFH  contention  that  the  University  of  Wichita  could 
not  produce  all  of  the  programs  proposed  by  Wichita  TV  is  sound,  the 

I 

record  is  clear  that  the  University  would  be  able  to;  produce  at  least  a 
very  substantial  majority  of  such  programs,  and  as  par.  211  of  Wichita 
TV*s  Proposed  Findings  and  the  citations  referenced  therein  show,  the 

other  20  or  more  college  grade  institutions  and  the  jnumerous  public 

1 

and  parochial  primary  and  secondary  schools  contacted  give  adequate 
assurance  that  the  educational  programs  to  be  prod|iced  by  or  throu^ 
the  University  of  Wichita  will  in  fact  be  broadcast,  i 
5412  10.  WTC  Reply  Brief,  paragraph  50.  | 

"The  Examiner  concluded  that  the  training  program  offered  by 
KFH  was  superior  to  those  of  Wichita  TV  or  KANS.  As  demonstrated 
in  the  Wichita  TV  Exceptions,  this  was  an  erroneous  conclusion.  The 

j 

training  program  of  Wichita  TV  for  its  staff  is  supejrior  to  either  of 
the  others.  That  program  will  be  unhampered  by  a^  AM  operation 
to  which  the  training  programs  of  Taylor  and  KFH  ijwU  necessarily  be 
subordinated.  Wichita  TV*s  training  program  will  ^  conducted  by 
highly  qualified  personnel,  will  include  a  full  month's  dry  run  as  a 
culmination  of  a  progressive  buildup  from  the  date  of  obtaining  a 
construction  permit,  and  will  be  more  effective  because  it  will  not 
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be  hampered  by  the  difficult  task  of  utilizing  people  with  AM  habits  which 
they  must  first  unlearn.  As  Mr.  Compton  pointed  out,  persons  without 
AM  backgrounds  are  almost  invariably  more  ad^table  for  television. 
Moreover,  this  dry  run  period  will  be  used  to  rehearse  public  service 
groups  and  other  talent.  ” 
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APPENDIX  B  ! 

—  —  ~  I 

WTC^S  PRC>3RAM  SERVICE  PERFORMANCE 

5413  In  connection  with  the  programs  specifically  pjroposed  by  WTC 

for  broadcast,  it  has  been  thought  most  appropriate!  to  quote  WTC’s 

/  i 

own  characterization  -  of  these  programs,  their  iniportance,  and  signi¬ 
ficant  character  in  order  that  the  full  extent  of  WTC  iS  commitment  and 
its  failure  of  performance  can  be  understood.  Accojrdingly,  there  are 

i 

listed  on  the  following  pages  extracts  from  the  WTC  phase  1  Proposed 

I 

Findings  with  its  record  citations  in  each  program  s|ibdiyision  it  asserted, 
followed  in  each  instance  by  verified  facts  under  the  Reading  "Performance” 
concerning  the  observed  operation  of  Station  KARD-'^V  and  showing  its 
virtually  complete  failure  to  live  up  to  or  discharge  its  program 
commitments. 

Promise 

Agriculture  | 

5414  203.  Wichita  TV  is  aware  that  the  major  importance  of  agriculture 
in  its  proposed  service  area  requires  programming  pn  a  regularly  sche¬ 
duled  basis  for  agricultural  needs.  Accordingly,  it  |ias  provided  for  such 
programming  on  a  regularly  scheduled  basis.  Agricultural  programming 
will  be  specifically  related  to  the  agricultural  activi^  in  the  area  and  will 

be  based  upon  close  cooperation  with  leading  agricultural  agencies,  such 

1 

as  the  Department  of  Agriculture,  the  agricultural  iiistitutions  in  Kansas, 

i 

and  the  Soil  Conservation  Districts.  Plans  have  beei^  made  with  such 

I 

agricultural  organizations  as  the  4-H  Clubs,  County  Agents  and  many  other 

I 

agricultural  organizations.  (Ex.  37,  p.  1  p-q)  I 


/  In  making  these  quotations  for  the  purpose  indicated,  it  is  obvious 
that  KFH  is  not  conceding  or  vouching  for  the  Accuracy  of  the  finding 
quoted  but  is  merely  setting  the  text  of  WTC's  |Dwn  claim  and 
commitment  on  which  the  Commission  reached!  its  findings.  These 
quotations  in  pertinent  part  are  taken  from  the  | indicated  numbered 
paragraphs  of  WTC’s  own  Phase  1  Proposed  Findings.  They  form 
the  basis  for  much  of  paragraphs  172  through  Ipl  of  the  Findings 
of  the  Final  Decision.  I 
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207.  These  programs  are: 

The  World  of  Agricultnre  -  a  30  minute  program  commencing  at 
10:45  a.  m. ,  Sunday,  consisting  of  film  on  modern  farming  methods. 

This  program  is  being  offered  o  n  Sunday  because  the  members  of  the 
rural  audience  will  have  more  ample  opportunity  to  observe  this  program 
without  interruption  to  their  daily  chores.  (Ex.  40,  p,  13;  T.  4725) 
Neighbortowns  Kansas  -  a  30  minute  program  commencing  at 
1:30  p.  m. ,  Sunday.  Included  within  this  program  will  be  material  on 
’*How  To  Do  It"  relating  to  rural  household  and  farm  tasks.  In  addition 
to  such  demonstrations,  agricultural  information  originating  in  communi- 
ties  surrounding  Wichita  will  be  presented,  and  emphasis  will  be  given  to 
orientation  materials  to  help  the  rural  residents  better  understand  the 
type  of  life  and  conditions  of  the  urban  residents  of  the  station's  coverage 
area.  (EX.  40,  p.  19-19a)  This  agricultural  prc^ram  will  also  be  presented 
on  Sunday  because  the  farmer,  and  especially  the  man,  would  have  a 
better  opportunity  to  view  it  at  that  time.  (T.  4726)  The  same  program 
covering  the  agricultural  communities  surrounding  Wichita  will  also  be 
presented  for  30  minutes  commencing  9:45  p.  m.  on  Thursday,  However, 
since  its  emphasis  will  be  on  entertainment  which  is  being  developed  in 
those  communities,  that  particular  program  is  therefore  classified 
entertainment.  (Ex.  40,  p.  19;  T.  4726) 

Market  Reports  and  Weather  News  -  a  15  minute  program  commen¬ 
cing  7:15  a.  m.  Monday  through  Saturday,  designed  to  furnish  needed 
market  and  weather  news.  Professor  Razak,  who  is  a  member  of  the 
board  and  an  instructor  of  meteorology,  will  help  in  the  weather 
portions  of  this  program.  (Ex.  40,  p.  33) 

The  Household  Helper  -  a  15  minute  program  on  Mondays  and 
Wednesdays  commencing  at  10:00  a.  m.  The  Cooperative  Extension 
Service  of  the  Agriculture  and  Home  Economics  Department  of  the  State 
of  Kansas  has  agreed  to  furnish  the  material  for  this  program.  That 
service  has  already  furnished  18  program  formats  outlining  the  tsrpes  of 
subjects  to  be  used  on  this  program  to  meet  the  needs  of  women  in  rural 
areas.  Other  agricultural  agencies  will  also  contribute  to  this  program. 
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(Ex.  40,  p.  40b)  I 

R.  F.  D.  Market  News  Edition  -  a  15  minute  program  commencing 

at  12:45  p.m.  Monday  through  Saturday  will  give  latest  market  information, 

1 

weather  reports,  and  local  announcements  of  auction^  and  general  commun- 

i 

ity  activities  among  the  rural  communities.  (EX.  40 j  p.  46) 

5415  The  Modem  Farmer  -  this  1  hour  program  willj  be  given  commencing 

I 

10:15  a.m.  on  Saturdays.  This  program  will  consist  |of  material  supplied 
by  the  Kansas  State  College  of  Agriculture  and  Applied  Sciences  and  by  the 
County  Agricultural  Agent  of  Sedgwick  County.  A  series  of  formats  for 
the  program  has  already  been  submitted  by  the  County  Agent.  (Ex .  40, 
p.  90,  90d) 

4-H  Clubhouse  Show  -  a  30  minute  program  commencing  11:30  a.m. 
each  Saturday.  This  program  will  present  the  activities,  purposes  and 
procedures  of  the  4-H  Clubs  of  the  area.  The  associate  county  club 
agent  for  Sedgwick  County  submitted  a  series  of  18  fi^rmats  for  use  in 
this  program  designed  for  younger  members  of  the  agricultural  areas 
surrounding  Wichita  and  those  interested  in  their  activities.  (Ex.  40, 
p.  91.91c)  j 

I 

Performance  (Agricultural) 

The  World  of  Agriculture  is  the  only  regularly  Scheduled  agricul¬ 
tural  program  broadcast  on  KARD-TV.  This  half-h(|ur  fdm  program 
has  been  broadcast  on  Saturday  afternoons  generally  ht  5:00  p.  m.  and 

I 

not  on  Sunday  as  originally  proposed  (see  promise  reference  above) 

i 

to  permit  ♦^rural  audiences  to  observe. . .  without  inte:fruption  to  their 
daily  chores  On  at  least  one  of  the  dates  of  broadest  of  this 
program,  i.  e. ,  October  22,  the  film  shown  was  not  related  to  the 
purpose  of  the  program  in  demonstrating  modern  farijn  methods.  On  that 
date,  an  Armstrong  Linoleum  Company  promotional  iilm  was  shown 
relating  to  demonstrations  of  the  making  of  linoleunJ.  Not  one  of  the 
other  six  programs  in  the  preceding  list  has  been  broadcast  regularly  or 
otherwise  on  KARD-TV. 

Other  programs  —  only  two  live  programs,  eaoh  of  one-quarter 
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hour  duration  has  been  broadcast.  Only  two  agricultural  film  programs 
have  been  broadcast,  each  consisting  of  a  1/2  hour  out-of-state  stock 
I  show  promotional  film. 

5416  Promise 

Education 

209.  An  effort  has  been  made  to  establish  on  a  firm  basis 

educational  programs  with  leading  institutions  in  the  area.  These  include 
the  University  of  Wichita,  Friends  University,  and  various  public  and 
parochial  secondary  schools, '  among  others,  and  shall  be  detailed  be- 
.  low.  Wichita  TV  shall  engage  in  experimentations  in  various  fields  of 
education,  and  presentations  by  way  of  lecture,  demonstrations,  work¬ 
shop  groups,  and  other  educational  tools,  using  live  and  film  presentations 
separately  and  in  supplementation  of  each  other  for  maximum  effectiveness. 
In  addition  to  local  and  regional  educational  presentations,  national  edu¬ 
cational  programming  will  be  brought  to  the  area  by  means  of  network  and 
film.  Educators  and  educational  organizations  will  have  time  made 
available  to  them  without  charge.  To  assure  effective  presentation,  the 
stations*  facilities  and  staff  will  be  used  to  assist  in  the  development  of 
educational  programming.  The  proposed  station  will  work  with  student 
as  well  as  faculty  groups  in  educational  institutions  both  to  devebp  educa¬ 
tional  programming  and  to  train  students  in  the  television  field. 

(Ex.  37,  p.  1-n) 

211.  ♦♦♦♦♦♦♦♦♦  ♦The  educational  programming  is  as 
follows: 

Wichita  University  Television  Center —  This  title  applies  to  the 
various  types  of  programs  to  be  produced  by  or  through  the  University 
of  Wichita.  The  University  has  a  detailed  statement  of  philosophy  and 
potential  programming  with  respect  to  its  prospective  activities  in  tele¬ 
vision,  operating  through  commercial  stations.  (Ex.  42,  p.  2A-14 
In  order  to  serve  the  needs  of  the  University  and  the  community  for  educa¬ 
tional  programming,  Wichita  TV  has,  based  upon  the  University’s  ex¬ 
pressed  position  regarding  television,  made  provision  for  an  extensive 
scheduling  of  university  programming.  (Ex.  42,  p.  2l-j)  In  addition. 


89 


Wichita  TV  has  made  provision  in  its  operating  e^cp^nse  In  the  amount  of 
$1, 388. 89  per  month  to  reimburse  the  University  f<\r  furnishing  educa¬ 
tional  programs,  this  figure  being  based  upon  the  University's  estimate 
that  it  would  require  $50,000  annually  to  produce  1  jiour  of  programming 
daily.  Wichita  TV’s  budget  contemplates  meeting  1/3  of  this  annual 
cost,  with  the  balance  contemplated  to  be  assumed  hy  the  other  2  television 
stations  to  be  located  in  Wichita.  (Ex.  42,  p.  21)  /l11  of  the  programming 
for  the  University  of  Wichita  is  to  be  on  a  non-comikercial  basis.  (Ex. 

42,  p.  21)  Based  upon  discussions  with  respresent^tives  of  the 

1 

University,  the  time  segments  reserved  for  its  use  ihave  been  distributed 
throughout  the  program  day  because  of  the  under sta|iding  of  Wichita  TV 

I 

that  the  University  desired  several  strip  programs | for  continuity  in 

j 

teaching  regular  curricular  courses,  and  other  per^s  varied  to  reach 

i 

different  segments  of  the  audience.  (T.  7927-8)  Tk  meet  this  under¬ 
standing,  Wichita  TV  has  provided  the  following  tim^  segments  for  the 
University:  (Ex.  40)  | 

WICHITA  UNIVERSITY  TELEVISION  Ce|nTER 
MASTER  PROGRAM  SCHEDULE  I 

I 

Prc^ram  |  FCC 

Length  |  Category 


Sunday: 

No  programs 

1 

1 

1 

1 

Monday: 

1  unit  11:30  AM  to  12:00  Noon 

30  mii^. 

LS 

1  unit  5:15  PM  to  5:30  PM 

1C  I 

15  mii^. 

LS 

1  unit  10:00  PM  to  10:30  PM 

30  mik. 

1 

LS 

- Tuesday:  1  unit  5:45  PM  to  6:00  PM 

5417  1  unit  11:15  PM  to  11:45  PM 

Wednesday:  1  unit  11:30  AM  to  12:00  Noon 

1 

15  mui. 

30  min. 

30  mim 

LS 

LS 

LS 

1  unit  5:15  PM  to  5:30  PM 

15  min. 

LS 

Thursday: 

1  unit  5:45  PM  to  6:00  PM 

15  mik. 

1 

LS 

1  unit  11:15  PM  to  11:45  PM 

30  mik. 

LS 

Friday 

1  unit  11:30  AM  to  12:00  Noon 

1 

30  mik- 

LS 

1  unit  5:15  PM  to  5:30  PM 

15  mih* 

LS 
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Saturday  1  unit  9:00  AM  to  9:15  AM  15  min.  LS 

1  unit  11:00  PM  to  11:30  PM  30  min.  LS 

Within  the  time  segments  reserved  for  the  University  of  Wichita, 
educational  programs  prepared  in  conjunction  with  the  University  may  be 
broadcast  for  other  educational  institutions,  including,  for  example 
the  parochial  schools.  (T.  7919) 

Magic  Carpet  —  Sunday,  7:30  -  7:45  a.  m.  —  A  series  of  travel 
films  from  University  Film  Centers  to  be  given  under  the 
auspices  of  various  educational  institutions  in  the  service 
area.  (Ex.  40,  p.  4;  T.  4375) 

The  Social  Studies  Theater  —  Sunday,  10:00-10:30  a.m.  —  A 
series  of  educational  films  on  social  studies  presented  by 
various  educational  institutions  in  the  service  area.  (Ex. 

40,  p.  U) 

From  Bach  to  Gershwin  —  Monday,  9:30  -  9:45  p.  m.  —  A  music 
appreciation  series  in  appropriate  costume  with  biographi¬ 
cal  material  to  be  performed  under  the  direction  of  the  Friends 
University  Production  Staff  in  accordance  with  arrangements 
made  with  the  president  of  Friends  University  and  formats 
submitted  by  the  University.  (Ex.  40,  p.  56;  Ex.  42,  p.  3; 

T.  8004) 

Unlocking  the  Door  —  Tuesday,  7:00  -  7:30  p.  m.  —  An  educational 
program  dramatically  portraying  work  of  the  Institute  of 
Logopedics  of  Wichita  in  helping  with  speech  and  hearing 
defects  of  children  and  adults.  This  program  has  involved 
detailed  study  between  Wichita  TV  and  the  Institute  to  assure 
a  technically  sound,  unobjectionable  and  effective  presentation 
with  the  many  production  problems  involved.  (T.  8087) 

The  program  will  be  taken  with  a  motion  picture  camera  crew 
at  the  Institute  to  obtain  realistic  sound  film  of  case  histories 
and  clinical  techniques  without  upsetting  the  Institutes* 
routine.  Filming  will  be  through  one-way  glass  in  observa- 
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tion  doors,  using  concealed  microphone^,  so  as  to  be  unnoticed 

by  the  instructor  and  the  patient  for  realism.  The  director 

1 

of  the  Institute  approves  the  method  of  pjresentation  and  of 
conducting  this  program.  (T.  8087  -90)  j  Eight  suggested 
topics  have  already  been  agreed  upon  with  the  director  of  the 
Institute,  with  others  to  be  developed.  After  being  telecast, 
all  films  will  be  given  to  the  Institute  fol:  lending  to 
accredited  Institutions  and  branches.  (Ex.  40,  p.  65-65c) 
Community  Arts  Council  Presents —  Wednescjay,  10:00  -  10:30  p.  m. 

A  series  on  music,  drama,  literature,  (prafts,  dance,  variety 
vocal  and  instrumental  groups.  (Ex.  40 [  p.  72) 

5418  Scientific  Jaunts  —  Thursday ,  11:00—11:15  p.i^i.  —  a  program  of  the 

-  I 

contributions  of  science  to  the  Americaij  way  of  life,  under  the 
guidance  of  Professor  Razak.  He  has  prepared  26  topics 

I 

with  which  to  initiate  this  series.  (Ex.  ^0,  p.  78;  T.  4381) 

j 

Friends  University  —  Friday,  10:00  -  10:15  a.  Jn.  —  a  program  on  the 

1 

story  of  drama  given  through  lectures,  demonstrations,  and 

i 

discussion  of  the  history  of  the  theatre  alcting  techniques,  staging 

i 

and  costuming.  Friends  University  has  Agreed  to  present 
this  program.  (Ex.  40,  p.  82,  Ex.  42,  if.  3;  T.  8009) 

i 

Career  Guidance  for  Tomorrow  —  Saturday,  ^:30  -  2:00  p.  m.  — 

-  I 

A  counselling  for  youth  regarding  future  | careers,  to  be  given 

1 

by  Professor  Razak,  who,  in  addition  to  being  Acting  Dean  of 
the  College  of  Business  Administration  and  Industry  of  the 
University  of  Wichita,  is  also  chairman  pt  the  Guidance 
Committee  of  the  Wichita  Council  of  Tecjmical  Societies. 

(Ex.  40,  p.  93;  T.  4381-2) 

High  Schools  of  Wichita  —  Saturday,  8:45  -  9:lj5  p.  m.  —  A  program 
to  be  rotated  among  all  of  the  Wichita  public  and  parochial 
high  schools.  This  will  include  dramaticjs,  student  musical 
groups,  discussion  programs  and  other  school  activities. 

(Ex.  40,  p.  101)  I 
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Performance  (Educational) 

Not  a  single  one  of  the  regular  live  educational  programs  listed 
above  has  been  broadcast. 

Of  the  regular  film  programs  listed  above,  only  one  has  any 
counterpart  in  the  KARD-TV  schedule,  i.  e. ,  a  1/2  hour  film  travelog 
entitled  »»Holiday"  broadcast  on  Sunday  evenings  regularly  from  8:00 
to  8:30  p.  m.  (except  October  16  and  23).  There  is  no  indication  of 
any  kind  whatever  in  this  film  broadcast  to  suggest  that  it  is  presented 
under  the  ’^auspices”  of  any  educational  institution  in  the  service  area. 

Other  programs  —  only  one  live  educational  program  has  been 
broadcast.  This  was  a  one  time  quarter-hour  program  on  October  31, 
from  6:00  to  6:15  pm. ,  promoting  a  high  school  musical  activity.  No 
other  local  educational  program  has  been  broadcast  on  KARD-TV. 

Inquiry  at  the  University  of  Wichita  indicates  that  the  University 
Center  project  as  conceived  by  Dr.  Whan  (who  is  no  longer  employed  there 
and  is  no  longer  a  resident  of  Wichita)  and  on  which  WTC  was  depending 
in  substantial  part  for  5  hours  weekly  of  live  educational  TV  programming 
is  completely  non-existent  with  no  present  prospect  of  its  realization. 

It  is  further  indicated  that  the  monthly  contribution  of  money  proposed  by 
WTC  to  the  University  has  not  been  made  nor  has  any  other  tangible  con¬ 
tribution  been  made  by  WTC  though  it  appears  to  have  continued  to  give 
renewed  verbal  assurances  of  a  desire  to  cooperate  with  the  University 
of  Wichita  in  some  as  yet  undetermined  way. 

5419  Promise 

Religion 

212.  Wichita  TV  has  a  total  of  3.  5%  of  its  broadcast  time  devoted 
to  religious  programs.  (EX.  43)  It  recognizes  that  its  proposed  station 
has  a  positive  duty  to  meet  the  religious  needs  of  its  audience.  Time 
will  be  made  available  without  charge  on  an  equitable  basis  to  all  signi- 
f  leant  religious  groups.  Plans  have  been  made  with  the  Wichita  Council 
of  Churches,  the  National  Conference  of  Christians  and  Jews,  and  the 
Bishop  of  the  Diocese  of  Wichita  for  the  presentation  of  religious  programs. 
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Facilities  of  the  station  will  be  made  available  to  these  various  religious 
groups  without  charge  on  a  rotation  basis  so  that  all  are  given  an  oppor¬ 
tunity  to  bring  their  messages  to  the  station's  audienpes.  All  programs 
by  religious  organizations  will  be  sustaining.  | 

217.  ♦♦♦♦♦♦♦  ♦The  following  religious  programs  are  included 
in  the  proposed  program  schedule:  | 

Morning  Vespers  —  Sunday,  7:00-  7:15  a.  m. ,  Monday -Saturday, 

1 

7:02-7:05  a.  m.  —  a  sermon  to  be  based  Upon  a  rotating 
schedule  of  clergymen  from  all  faiths  within  the  community. 
Confirmation  has  been  obtained  by  representatives  of  re- 

i 

ligious  faiths  that  the  clergymen  will  cooperate  in  the  presenta- 

I 

t ion  of  this  program.  (Ex.  40,  p.  2,  10b,  j  61a) 

—  Sunday, 

8:00  -  8:30  a.m.  -  A  program  to  stress  religious  tolerance, 
particularly  with  respect  to  minority  grojips.  (Ex.  40,  p.  6) 

Salvation  Army  Devotional  Time  —  Sunday,  8:45-  9:15  a.  m.  —  A 
program  on  behalf  of  the  Salvation  Army,|  which  has  agreed  to 
utilize  the  time  and  has  suggested  12  programs  in  connection 
with  it.  (Ex.  40,  p.  8-8a)  j 

Television  Chapel  Time —  Sunday,  9:30  -  10:00  a.m.  —  A  program 
to  be  rotated  among  all  faiths  in  the  comiiliunity.  Confirmation 
of  the  use  of  this  time  has  been  obtained  ^rom  the  Wichita 

I 

Council  of  Churches  and  the  Bishop  of  the!  Diocese  of 
Wichita.  (Ex.  40,  p.  lO-lOb,  61a)  | 

5420  Rosary  Time  —  Tuesday,  10:00  -  10:15  a.  m.  -  A  program  to  use  materials 

»  I 

to  be  furnished  by  the  Catholic  Clergy  an^  Laymen  of  the  Diocese 

i 

of  Wichita.  Confirmation  of  the  use  of  th}s  time  has  been  ob- 

I 

tained  from  the  Bishop  of  Wichita,  and  thp  State  Deputy  of  the 
Knights  of  Columbus.  (Ex.  40,  p.  61-61b)| 

I 

Evening  Vespers  —  Daily  2  minute  sermonette  be  delivered  by 
religious  leaders  of  the  community  and  to  be  rotated  on  a  non- 
denominational  basis  just  prior  to  sign-of;  of  the  station. 

(Ex.  40,  p.  29) 


National  Conference  of  Christians  and  Jews  Devotions 
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Choir  Time  Thursday,  10:00  -  10:15  a.  m.  —  Program  for  colored 
congregations  in  the  City  of  Wichita.  Such  congregations  will 
also  participate  in  other  religious  programs  on  a  rotating 
basis,  such  as  Television  Chapel  Time.  (Ex.  40,  p.  75; 

T.  8007) 

Go  To  Church  Sunday — Saturday,  11:30 — 11:45  p.m.  —  A  reminder 
program  by  representative  clergymen  for  people  to  attend 
church  the  following  day.  (Ex.  40,  p.  103) 

c 

Performance  (Religious) 

A  sign-on  vesper  or  devotional  is  regularly  broadcast  by  KARD-TV. 
These  devotioilals  are  rotated  among  pastors  affiliated  with  the  Wichita 
CouncQ  of  Churches.  The  Roman  Catholic  and  Jewish  Churches  which  are 
not  members  of  this  council  have  not  been  represented  on  these  devo- 
tionals. 

G  0  To  Church  Sunday  is  presented  regularly  as  a  1/4  hour  program 
by  the  Wichita  Council  of  Churches  on  Satipday  evening  from  7:30  to  7:45 
p.  m.  This  is  a  religious  newscast  presented  by  Rev.  Homer  Shafer, 
Secretary  of  the  Wichita  Council  of  Churches  about  religious  activities 
confined  primarily  to  Wichita  with  brief,  live  interviews  with  newly 
appointed  pastors.  This  program  is  almost  a  duplicate  to  the  KANS 
radio  program  conducted  by  Rev.  Shafer  and  it  has  been  a  KANS  feature 
for  years. 

None  of  the  other  religious  programs  listed  above  has  been 
broadcast. 

5421  Other  religious  programs  -  only  one  other  live  religious  program 
has  been  broadcast  by  KLARD-TV.  —  This  was  a  1/4  hour  live  program 
of  music  broadcast  daily  from  October  9  through  16,  Sunday;  October  9, 

,  1955,  from  5:15  to  5:30  p.  m.  and  the  subsequent  seven  (7)  consecutive 
days  from  6:00  to  6:15  p.  m. ,  on  behalf  of  the  First  Nazarene  Church 
I  which  had  employed  for  a  Wichita  appearance  the  non-local  commercial 

J  Not  included  is  a  15-minute  program  by  the  Wichita  Council  of 

Churches  which  was  interrupted  throughout  by  station  technical 

failures. 
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talent  which  had  presented  this  program.  This  appe£|.rance  at  the  church 
of  this  same  talent  was  announced  in  several  instances  by  what  clearly 
appeared  to  have  been  paid  advertisements  in  local  newspapers.  Various 
programs  of  religious  film  of  non-local  origin  are  pijesented  on  Sunday 
by  KARD-TV. 

Promise  ! 

I 

Discussion  i 

219.  The  discussion  of  public  issues  is  a  vita|.  concern  of  any 

! 

community.  It  is  of  paramount  importance  to  Wichit^  because  of  its 

j 

rapid  growth  and  development  from  a  small  city  to  a  {metropolitan  area. 

I 

It  is  of  great  concern,  too,  to  the  large  area  surrouiiding  Wichita  that  the 

station  hopes  to  serve.  (Ex.  38,  p.  1)  | 

i 

222.  Wichita  TV  considers  that  the  tremendc^us  power  and  unique 

I 

appeal  of  the  TV  medium  imposes  an  additional  responsibility  on  the 

television  station.  Wichita  TV  believes  that  an  understanding  of  the 

i 

critical  issues  in  a  rapidly  changing  world  and  of  thq  responsibilities 
inherent  in  America’s  new  role  of  world  leadership  is  necessary  and  that 
television  presents  a  unique  opportunity  which  the  corporation  will  utilize 
to  provide  the  busy  citizen  with  this  information  through  discussion 
programs  on  community,  state,  national  and  international  public  issues. 
Such  programs  will  be  without  charge.  Training  courses  and  technical 

I 

assistance  will  be  furnished  by  the  station  in  connection  with  such 
programs  to  nake  them  more  effective.  (Ex.  38,  p.  ^-b) 

I 

225.  Wichita  TV,  in  addition  to  offering  discussion  programs  for 
^cial  events  as  they  arise,  has  provided  for  the  following  regular 
programs:  I 

i 

It  Seems  To  Me  —  Monday  through  Friday,  5:(^0  -5:15  p.  m.  —  a 

I 

man-on- the -street  interview  program  oii  a  regular  remote 

i 

telecast  basis,  using  a  current  controversial  issue  developed 
by  the  moderator  of  the  program.  (Ex.  p.  51) 

City  and  County  Commissioners  —  Tuesday,  ^0:00-10:30  p.  m.  — 

A  panel  program  of  city  and  county  comi^issioners  to  discuss 


N 


local  civic  programs,  with  questions  to  be  telephoned  in  by 
the  audience  for  submission  to  the  panel  to  supplement  the 
panel  discussion.  (Ex.  40,  p.  66) 

Juvenile  Traffic  Court  —  Friday,  5:45-6:00  p.  m.  —  A  court  with 
juvenile  participants  using  safety  violations  observed  by  the 
safety  patrol  members  during  the  week  will  be  presented, 
with  safety  officers  of  local  police  department  and  school 
officials  assisting'  in  this  discussion  of  safety  topics  for 
children.  (Ex.  40,  p.  81) 

Labor -Management  Clinic  —  Friday,  7:00  -7:30  p.  m.  —  A  panel 
discussion  with  representatives  of  management  and  of  the 
major  labor  orgahizations  in  the  area  regarding  labor -manage¬ 
ment  problems  which  may  exist,  and  seeking  a  solution  to  those 
problems.  (Ex.  40,  p.  83) 

Women  Voters  TV  Show  —  Saturday,  7:45-8:15  p.  m.  —  A  presenta¬ 
tion  of  activities  of  the  League  of  Women  Voters  and  a  discussion 
of  League  sponsorship  of  civic  problems.  (Ex.  40,  p.  99) 

Community  Adult  Forum  —  Saturday,  9:45-10:15  p.  m.  —  A  panel 
discussion  with  specialists  in  the  field  as  regular  members  of 
the  panel  plus  one  or  two  guests.  The  regular  members  of  the 
panel  have  already  been  selected  for  this  purpose  and  have 
outstanding  backgrounds  for  such  discussions.  (Ex.  40, 
p.  102 -102a,  Ex.  35,  p.  11-17) 

Performance  (Dlscussioi^ 

Of  the  six  programs  listed  above  to  be  broadcast  regularly  by 
KARD-TV,  five  have  not  been  broadcast  at  any  time  in  any  form.  One 
identifified  above  as  It  Seems  To  Me  has  what  would  appear  to  be  a  counter¬ 
part  in  the  program  now  regularly  broadcast  on  KARD-TV  generally 
from  5:15-5:30  PM  and  called  Man  On  The  Street.  This  latter  program 
is  a  man  on  the  street  interview  conducted  with  the  studio  cameras  in  front 
of  the  KARD-TV  studios.  The  program  is  moderated  by  the  KARD^  TV 
news  announcer  and  with  only  occasional  exception,  deals  with  interviews 
ofpassers-by  on  personal,  human  interest,  or  other  non-controversial 
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subjects,  e.g. ,  Bermuda  shorts,  hair  styles,  styles  in  men* s 
clothing,  family  eating  schedules,  school  zone  safety,  why  people  today 
live  longer,  recreational  facilities,  clean  streets,  ^to  safety  belts, 
fire  prevention,  etc.  i 


5423 

News 


Promise 

I 


226.  Wichita  TV  believes  one  of  its  principal  responsibilities  will 
be  the  offering  of  a  comprehensive  news  coverage  giving  unbiased  informa¬ 
tion  to  the  station* s  audience.  The  station*s  news  department  will  be 

i 

responsible  for  the  gathering  of  local  news  and  for  ^he  correlation  with 

I 

that  news  of  broader  coverage  available  from  wire  (Services,  network 
news,  and  film  syndicated  news  sources,  so  as  to  p]:ovide  a  balanced  and 
accurate  coverage  of  local,  regional,  national,  and  'international  events. 

j 

Its  remote  equipment  will  be  used  by  the  news  depaijtment  for  spot 
coverage  of  important  events  occurring  within  that  ^uipment*s  technical 
range.  (Ex.  37,  p.  1-q-r)  I 

I 

230.  Further  to  assure  adequate  coverage  of  ^he  community  surround 
ing  Wichita,  the  corporation  has  made  provision  for  a  very  complete  news 

coverage  of  outlying  communities  in  Kansas  and  Oklahoma  within  the 

1 

Grade  A  and  Grade  B  contours  of  the  proposed  station.  (Ex.  44)  As 


early  as  1950,  the  board  of  directors  had  had  discus:^  ions  contemplating 

covering  Grade  A  and  Gl'ade  B  contours  through  a  S3|stem  of  local  news 

] 

correspondents .  (T.  7^36-7)  The  board  felt  that  these  towns  in  the 

I 

coverage  area  should  have  a  television  outlet  in  the  ^rea  for  their  local 
news  and  events,  and  that  it  should  be  the  duty  of  Wibhita  TV  in  the 
puboic  interest  to  include  coverage  of  this  type  of  thbse  communities. 

(T.  7937)  Accordingly,  Wichita  TV  has  placed  undeif  contract  29  news 
correspondents,  each  from  a  different  community  geographically  disbursed 
to  cover  the  Grade  A  and  Grade  B  coverage  area  of  the  proposed  station, 

i 

together  with  several  communities  just  beyond  the  Grade  B  contour. 

(Ex.  44)  Each  of  these  29  coriespondents  is  under  qontract  with  the 

1 

corporation  for  a  period  of  one  year  following  commencement  of  commercial 
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operation  to  supply  outstanding  regional  news  coverage,  including 
informat  ion  on  sports  and  special  events,  to  Wichita  TV.  (Ex.  45,  T. 

6681)  These  contracts  provide  that  the  correspondents  shall  furnish  such 
material  not  only  for  the  communities  in  which  they,  themselves,  are 
located,  but  also  for  named  surrounding  communities,  so  that  a  total  of 
97  communities  in  the  Wichita  area  is  to  be  included  in  this  widespread 
system  of  news  coverage.  (Ex.  44,  T.  6682)  The  agreements  for  these 
correspondents  specify  a  monthly  fee  which  each  is  to  receive,  (Ex.  44, 

T.  6682)  and  provision  for  this  fee  is  made  in  the  proposed  station’s 
monthly  operating  expense.  (Ex.  11)  Experienced  news  personnel  are 
being  used  as  these  corrspondents.  Wichita  TV  has  placed  under  con- 
tiiact  the  managing  editors,  city  editors  or  reporters  of  the  leading 
newspapers  in  this  area.  (T.  6681)  The  reports  from  these  corres¬ 
pondents  are  to  be  submitted  daily  by  mail,  and  in  the  event  of  any 
emergency  requiring  more  prompt  communication,  the  correspondents 
will  phone  the  television  station.  (T.  6587,  6834)  Specific  programs 
have  been  designed  to  use  the  material  provided  by  these  correspondents . 
These  are  the  regularly  scheduled  15  minute  prc^rams  Monday  and 
Friday  commencing  at  2:30  p.  m.  entitled  ”Mail  Edition”  and  the  half- 
hour  program  commencing  at  1:30  p.m.  Sunday  and  9:45  p.  m.  Thursday 
5424 entitled  "Neighbortowns  Kansas”. 

231.  ♦  *  ♦  ♦  ♦  ♦These  news  programs  are  as  follows: 

Breakfast  Edition  of  the  News —  Sunday,  7:15  -  7:30  a.  m  .  —  Local 
regional  and  national  news,  and  weather.  (Ex.  40,  p.  3) 

Sunday  Noon  Time  News  —  Sunday,  12:00-12:15  p.m.  --Emphasis 
on  local  and  regional  news.  (Ex.  40,  p.  17) 

Mid-Evening  News  Hi-Lites  —  Monday  through  Sunday,  10:30  - 

10:45  a.  m.  Local,  regional,  national  and  international  news. 
(Ex.  40,  p.  23) 

12th  Hour  News  Edition  —  A  1  minute  headline  round-up.  (Ex.  40, 

P.  27) 

Sunrise  Edition  of  the  News —  Monday  through  Saturday  —  7:05- 

7:15  a.  m.  --  International  and  national  news  roundup,  followed 
by  coverage  of  local  and  area  news.  (Ex.  40,  p.  32) 
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Mid-Morning  News  —  Monday  through  Friday,  1 10:15-10:30  a.  m.  — 

■■■  i 

Feature  news  from  national  news  servic^,  with  local 

i 

community  headlines  and  weather.  (Ex.  40,  p.  41) 

Mid-Day  Daily  News  Edition  —  Monday  througiy  Friday,  12:00- 

12:15  p.m.  --  National,  regional  and  local  news,  and  weather, 
(Ex.  40,  p.  43) 

Mill  Edition  — Monday  through  Friday,  2:30-2:45  p.m.  —  Full 

i 

coverage  of  97  communities  surrounding  Wichita  based  upon 
the  area  news  correspondents  system  which  has  been  described. 
(Ex.  40,  p.  49)  I 

j 

News  Reel  Edition —  Monday  through  Friday,  ^:15-6:30  p.m.  — 

A  national  and  international  news  film  service.  (Ex.  40,  p.  5^ 
Evening  News —  Saturday,  5:15-5:30  p.m.  —  )^orld-wide  round-up 
of  headlines  followed  by  local  and  state  news.  (Ex.  40, 
p.  97)  I 

Performance  (News)  | 

i  9 

Of  the  ten  news  programs  listed  above  only  two! are  being  regularly 
presented  by  KARD-TV,  i.  e. ,  (1)  the  6:15-6:30  PM  referred  to  as 
Newsreel  Edition  above  which  is  now  presented  each  ^y  at  that  time  and 

i 

includes  weather  and  sports,  and  (2)  the  Mid-Eveningl  News  Hi-Lites  now 

5425  I 

presented  9:30-9:45  each  evening.  Though  slides  and!  silent  motion  pictures 

of  local  news  events  have  been  presented  in  brief  portions  of  these  pro- 

I 

grams,  no  sound  on  film  of  any  local  event  nor  any  remote  thereof  has 

j 

been  presented  on  these  or  any  other  programs  so  faj:  as  can  be  determined. 
Viewing  of  the  KARD-TV  news  programs  gives  no  indention  that  WTC 

I 

has  employed  or  place  on  its  payroll  the  29  news  correspondents  with  whom 
it  had  made  contracts  for  developing  an  independent  a3[ea  news  gathering 
service.  | 

Promise 

I 

Other  Programs  for  Local  Public  Service  Groups  | 

232.  ♦♦♦♦♦♦♦♦♦♦♦  j 

Wichita  Community  Chest  Time  —  Saturday,  5:45-^6:15p.  m.  — 

Information  of  activities  of  the  Communit]^  Chest  and  the  18 

i 
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separate  community  services  it  renders.  The  Community 
Chest  has  submitted  13  formats  to  Wichita  TV  as  samples  of 
the  material  to  be  used  in  the  course  of  its  agreed  participation 
in  this  program.  (Ex.  40,  p.  98-98b) 

The  American  Red  Cross  —  Sunday,  ll:45-a.  m.  -  12  Noon  —  A 
presentation  of  the  Red  Cross  showing  that  organization’s 
local  and  national  activities  and  needs.  The  Red  Cross  has 
given  assurance  of  rendering  assistance  in  this  program. 

(Ex.  40,  p.  16-16b) 

Civil  Defense  Series  —  Five  15  minute  programs  given  at  different 
times  during  the  week,  to  reach  all  segments  of  the  station’s 
audience  with  information  on  civil  defense.  Sixteen  outlines 
of  programs  have  been  submitted  byftie  Wichita -Sedgwick 
County  Civil  Defense  Council  for  these  programs.  (Ex.  40, 
p.  12-12a) 

Boy  Scout  Pow  Wow,  Girl  Scouts,  YMCA,  YWCA  —  Saturday, 

10:00  -  10:30  a.  m.  —  Each  of  these  4  groups  alternately 
appear  to  present  their  activities.  All  4  of  these  groups 
have  presented  proposed  subjects  for  televising  in  the  course 
of  agreeing  to  participate  on  the  program.  (Ex.  40,  p.  89-89a.) 

5426  Your  Doctor  Speaks —  Monday,  5:45-6:00  p.  m.  —  A  program  to  be 

conducted  by  responsible  medical  personnel  on  issues  of  pub¬ 
lic  health.  Dr.  Ashmore,  a  director  of  Wichita  TV,  is 
principally  responsible  for  the  development  of  this  program  and 
his  participation  with  regard  to  it  has  already  been  discussed. 
(Ex.  40,  p.  53) 

Your  Lawyer  Speaks  —  Wednesday,  4:45-6:00  p.m.  —  A  presentation 
by  representative  members  of  the  Bar  giving  counsel  on  general 
legal  matters  not  lying  within  the  area  of  specific  advice  to 
individuals.  Daniel  M.  Moyer,  secretary-treasurer,  and  a 
director  of  Wichita  TV,  as  well  as  its  general  counsel,  will 
have  principal  responsibility  for  details  of  this  program. 

(Ex.  40,  p.  69;  T.  6912) 
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Veterans*  Forum —  Saturday,  1:15  -  1:30  p.  m|  —  A  program  to 

discuss  veterans*  problems  and  activities  of  veterans*  organiza¬ 
tions.  The  local  chapters  of  the  Vetera^is  of  Foreign  Wars 

I 

and  the  American  Legion  have  presented  suggested  material 
for  inclusion  in  this  program.  (Ex.  40,  p.  92-92B) 

Your  VA  Reporter  —  Saturday,  5:00  -  5:15  p.  in.  —  This  is  a  veterans 
program  to  be  presented  in  cooperation  yith  the  Veterans 
Administration,  the  local  branch  of  whick  has  submitted  18 
subjects  to  the  corporation  for  televisioi^  purposes.  This 
program  differs  from  the  previous  veterans  program  in  that 
it  presents  information  to  veterans  regarding  their  govern¬ 
ment  rights  and  benefits.  (Ex.  40,  P.  96-96c) 

I 

i 

I 

Performance  (Programs  for  other  local j Public  Service 

I 

Groups)  I 

1 

Not  one  of  the  above  programs  is  broadcast  or|  has  been  regularly 

I 

broadcast  by  KARD-TV.  Of  other  programs  for  suc^i  groups,  only  one 
program,  a  special  one-time  1-1/2  hour  film  on  non-kocal  origination,  has 

been  shown  for  the  Community  Chest ;  two  one-quartdr  hour  live  pro- 

i 

grams,  each  consisting  of  interviews  of  Girl  Scout  representatives, 
have  been  broadcast  as  well  as  two  half-hour  films  of  non-local  origin 

/  I 

relating  to  YMCA  activities.  No  other  programs  -  ior  the  local 
public  service  groups  listed  above  have  been  broadcs^t. 
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Promise 


Sports 


233.  Wichita  TV  will  undertake  to  carry  as  m^y  local  and 
regional  sporting  events  as  well  be  consistent  with  well-balanced  program¬ 
ming,  and  the  corporation  plans  to  cooperate  with  schools,  universities, 

i 

and  professional  organizations  in  presenting  sporting  events.  (Ex.  36, 
p.  1;  T.  7904-5)  Conversations  were  had  by  officers |  of  Wichita  TV  with 

i 

representatives  of  sporting  events  in  the  Wichita  ared  looking  toward 


/  Occasional  int  er views  of  less  than  3  minute  duration  are  not  included 
as  programs  Ih  the  sense  used  by  WTC  in  its  proj^sal. 
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the  televising  of  those  events.  (T.  6653,  7906)  For  example,  the 
president  of  the  National  Baseball  Congress  evidenced  a  definite 
interest  in  having  Wichita  TV  cooperate  in  connection  with  the  state  and 
national  championship  baseball  tournaments.  (Ex.  36,  p.  1-a)  In 
addition  to  contemplating  the  televising  of  sporting  events  in  Wichita 
itself,  the  corporation  proposes  the  televising  of  such  events  in 
communities  surrounding  Wichita.  (EX.  47,  p.  1-a)  These  events  in¬ 
clude  high  school  and  college  basketball  and  football,  professional  and 
amateur  boxing,  soft  ball  leagues,  swimming  meets,  track  meets, 
skeet  shooting,  sail  boat  races,  golf  tournaments,  horse  shows,  and 
other  sporting  events.  (Ex.  47,  p.  1-a)  Since  most  of  these  sport¬ 
ing  events  are  not  regularly  scheduled  throughout  the  year,  the  corpora¬ 
tion  proposes  to  carry  them  as  special  events  and  therefore  did  not 
provide  for  them  in  the  typical  week’s  program  schedule  (T.  7961)  As 
indicated  in  these  findings,  there  has  been  established  an  advisory 
committee  of  members  of  the  board  of  directors  with  respect  to  pro¬ 
grams  on  News  and  Sports.  In  addition,  sporting  events  available 
from  network  originations  will  be  offered.  (Ex.  37,  p.  1-s) 

234.  The  sporting  events  which  could  be  provided  on  a  regular 
basis  have  been  included  in  the  proposed  program  schedule.  The 
corporation  has  entered  into  a  contract  with  Telenews  productions, 

(Ex  48,  p.  1-q-l-r)  for  use  for  a  52-week  period  of  the  syndicated  film 
program  ’This  Week  in  Sports”  which  is  to  be  broadcast  each  Sunday  from 
10:45  -  to  11:00  p.  m.  Mr.  Maloney,  the  corporation’s  program  director, 
who  is  familiar  with  this  film,  participaied  in  making  arrangements  for 
its  use.  (T.  8074)  Up-to-the-minute  national  and  international  sports 
stories  of  the  past  week  are  presented  through  the  film.  (Ex.  40,  p.  24) 
The  corporation  has  also  entered  into  a  contract  with  International 
Wrestling  Films  for  the  program  called  ”Wrestling  from  Chicago” 
to  be  carried  on  Mondays  from  11:00  p.m.  to  12:00  Midnight.  (Ex.  40, 
p.  58;  Ex.  48,  p.  1-n-o)  In  addition,  the  corporationhas  ^regularly 
scheduled  programs  with  information  on  sports,  including  ”Sports 
Highlights  and  Weather”,  Monday  through  Saturday,  10:45  p.m.  to  12:00 
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Midnight.  (Ex.  40,  p.  57,  67)  As  a  "How  To  Do  It"  program,  Wichita 
TV  has  under  contrxt  Mike  Murra,  a  leading  golf  professional  in  the 
Wichita  area  who  will  present  a  weekly  program,  'Tour  TV  Golfer" 
each  Wednesday  from  9;30  to  10:00  p.m.  (Ex.  35,  p.  4-4c;  Ex.  40,  p. 

71) 

Performance(Sports) 

No  local  sporting  event  has  been  telecast  by  KABD-TV,  though  boxing 
wrestling,  football,  golf  events,  among  other  sports  events  including 
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the  baseball  tournaments,  have  taken  place  in  Wichita  during  the  period 
^of  KARD-TVte  operation.  No  regular  or  other  filmj  presentation  of 
wrestling  exhibitions  has  been  broadcast  as  proposed.  A  one-quarter 
hour  Weather  and  Sports  program  has  been  presented  live  each  evening 
from  9:45  -  10:00  p.  m.  A  one-quarter  hour  S3nidicated  film  has  been 

I 

presented  fairly  regularly  6:00  -  6:15  p.  m.  demonsirating  some  sport 
or  sports  activity.  No  program  has  been  broadcast  presenting  Mike 
Murra,  a  local  golf  professional,  in  any  capacity.  | 


Promise 


Women 


235.  In  addition  to  its  other  programs  in  whi^h  women  would  have 

j 

an  interest  along  with  other  segments  of  the  audien(^e,  Wichita  TV  pro- 

i 

poses  a  number  of  regularly  scheduled  programs  w^ich  would  be  of 
particular  interest  to  women.  These  include  the  fo^owing: 

Body  Beautiful  -  Monday  through  Friday,  9:0d  -  9:15  a.m.  —  This 

i 

program  is  designed  to  give  informationj  on  how  to  keep  the 
body  in  good  condition  through  efficient  care,  nourishment  and 
exercise,  with  emphasis  placed  upon  proper  types  of  exer¬ 
cise.  (Ex.  40,  p.  38)  The  program  is  {Placed  in  a  time  segment 

particularly  suitable  for  women*  (T.  8677)  The  talent  for 

i 

this  program.  Miss  Donna  Harrison,  is  I  under  contract  to 
produce  it.  (Ex.  35,  p.  2B-d)  Miss  Hai'rison  is  experienced 
in  television  work  and  has  a  splendid  baj:kground  for  this 
particular  program.-  She  presently  is  a  |  member  of  the  Wichita 

I 

University  staff  in  fine  arts,  teaching  classes  in  exercises. 
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dramatics,  posture  and  television  techniques  for  presentation 
of  new  forms  of  dances.  (Ex.  35,  p.  2a) 

The  Critical  Eye  —  Monday  through  Friday,  2:45-3:00  p.  m.  — 
Information  and  instruction  will  be  given  on  a  wide  range  of 
artistic  subjects  of  interest  to  women,  ranging  from  music 
and  clothing  to  household  items  of  beauty.  (Ex.  40,  p.  50) 

The  talent  for  this  program,  Mrs.  William  Dickerson,  a 
Wichita  artist,  is,  presently  under  contract  for  this  program. 
(Ex.  35,  p.  5c-5g)  Mrs.  Dickerson  is  highly  qualified  for 
this  program,  having  extensive  art  training  and  considerable 
experience  in  professional  speaking  engagements  in  national 
lecture  tours.  (Ex.  40,  p.  5a) 

What^s  Cooking  — Monday  through  Friday,  1:15  -  2:00  p.  m.  —  This 
cooking  program  will  have  an  emphasis  on  "How  To  Do  It" 
aspects  of  cooking.  The  talent  for  this  program,  Mrs.  Faye 
Martin,  is  also  already  under  contract  with  Wichita  TV. 

(Ex.  35,  p.  7b-c)  Mrs.  Martin  is  particularly  qualified 
for  this  program,  having  over  18  years  of  background  in  food 
educational  work  and  having  conducted  cooking  schools 
throughout  the  middle  west  and  throughout  the  proposed  cover¬ 
age  area.  Illustrative  of  her  experience  is  the  fact  that  she 
was  a  nutrition  supervisor  for  the  Boeing  Airplane  Company, 
where  she  developed  their  industrial  nutrition  plan.  (Ex.  35, 
P.  7a) 

Food  Shopper* s  Guide  -r  Monday  through  Saturday,  9:15-  9:30  a.  m. 
Women  will  receive  direct  on-the-spot  rundown  on  current 
market  prices,  food  specials,  and  suggested  menus  in  the 
course  of  a  tour  through  food  stores .  (Ex.  40,  p.  39) 

The  Household  Helper  Monday  and  Wednesday,  10:00  -  10:15  a.  m. 
This  program  has,  already  been  described  under  Agriculture 
as  designed  primarily  for  women  in  the  rural  area,  and 
such  proposed  programs  as  food  canning  will  be  of  interest 
to  all  women  viewers.  (Ex.  40,  p.  40) 
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Performance  (Women)  j 

None  of  the  women's  programs  described  abo^  has  been  presented 

I 

regularly  or  otherwise  by  KARD-TV.  | 

Promise  | 

Children  | 

237.  A  number  of  programs  have  already  been  described  which 
are  designed  for  the  children  and  youth  audience  of  ^he  station.  These 
include  the  programs  ”4-H  Clubhouse",  "Boy  Scout  Pow  Wow", 

"Girl  Scout  Pow  Wow, "  ’TV  Piano  Play  Time",  "^igh  Schools  of 
Wichita",  "Juvenile  Traffic  Court",  and  "Career  Guidance  for  Tomorrow" 
among  others.  Many  programs  discussed  under  Education  will  also 
be  designed  for  the  needs  of  the  younger  members  bf  the  station's 

i 

audience.  In  addition,  Wichita  TV  proposes  the  following  specific  Pro¬ 
grams  for  children: 

I 

Tell  Me  A  Story  —  Monday,  Wednesday,  Friday,  8:45-9:00  a.  m.  — 
A  film  series  which  Wichita  TV  already  | has  under  contract 

I 

for  pre-school  age  children.  This  program  includes  such 

I 

things  as  the  Salzburg  Marionettes,  whi^h  enact  Grimm 

i 

Fairy  Tales  and  similar  stories.  (Ex.  40,  P*  37  ,  37a} 

5430  Tyke  Time  Movies — Monday,  Wednesday,  Friday,  12:15  -  12:30 

p.  m.  —  A  film  series  for  pre-school  age  children,  already 

i 

under  contract.  Included  in  this  series  ^e  over  200  titles 
containing  subjects  of  information  and  eUtertainment  for 
children.  (Ex.  40,  p.  44,  44a)  | 

Kindergarten  Movies  —  Tuesday,  Thursday  and  Saturday,  8:45  - 
9:00  a.m.  A  carefully  selected  film  series,  already  under 
contract,  dealing  with  subjects  such  as  fuiry  tales,  the 
circus,  Indians  and  other  educational  subjects  regarding 
the  world  in  which  we  live.  (Ex.  40,  p.  |60-60a) 

i 

Early  Bird  Matinee —  Saturday,  7:30-8:45  a.  nk.  —  A  program  for 

school  age  children  to  help  occupy  them  in  the  morning 

i 

while  household  chores  are  being  completed.  (Ex.  40,  p.  87) 
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Performance  (Children) 

None  of  the  additional  children’s  programs  described  above 
has  been  presented  regularly  or  otherwise  by  KAHD-  TV. 

Promise 


Entertainment 

235.  ♦♦♦♦♦♦♦♦A  review  of  Wichita  TV’s  program 
schedule  demonstrates  that  a  broad  t3^e  of  entertainment  will  be  made 
available  to  the  proposed  station’s  audiences.  Film  for  entertainment 
purposes  has  been  specifically  placed  under  contract.  (Ex.  48) 

Similarly,  local  live  talent  has  been  placed  under  contract  for  entertain¬ 
ment  purposes.  This  includes  the  Wichita  University  String  Quartet. 

(Ex.  35,  p.  3-3g)  That  quartet  has  a  splendid  musical  background. 

,  (Ex.  35,  p.  3a -b)  The  program  ’’The  Magic  Strings”  will  be  broadcast 
by  the  quartet  Monday  through  Friday  from  6:00  -6:15  p.  m. ,  furnishing  a 
desirable  type  of  dinner  music.  (Ex.  40,  p.  54)  Also  under  contract  is 
the  7-piece  popular  music  orchestra  of  Tommy  Lewis.  (Ex.  35,  p.  8-8c) 
This  musical  organization  will  supply  a  lighter  type  of  live  music  Monday, 
Wednesday,  Friday  and  Saturday  from  5:30  to  5:45  p.  m.  in  the  program 
”Twilight  Music.  ”  (Ex.  40,  p.  52)  This  orchestra  will  also  supply 
similar  music  Monday  through  Saturday  from  1:00  to  1:15  p.  m.  in  the 
program  ”Melody  Time”.  A  thrd  musical  organization  under  contract 
with  Wichita  TV  is  Murel  Kimrey  and  his  Prairie  Playboys,  which  is  a  5- 
piece  group  which  has  an  outstanding  background  in  western  music. 
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(Ex.  35,  p.  9-9g)  This  third  local  musical  organization  gives  a  complete 
balance  to  locally  originated  musical  entertainment.  This  group  will 
broadcast  Monday  through  Friday,  8:15  to  8:45  a.  m.  (Ex.  40,  p.  36) 

240.  In  addition  to  the  above  local  live  entertainment  programs, 
Wichita  TV  has  provided  for  its  ’’Community  Amateur  Hour”  to  be  broad¬ 
cast  Wednesday  from  9:00  to  9:30  p.  m.  This  is  the  only  local  live 
talent  prc^am  not  specifically  under  contract  and  is  designed  to  give 
an  opportunity  for  the  development  of  local  talent  in  the  Wichita  area. 

(Ex.  40,  p.7) 
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Performance  (Entertainment) 

!  / 

Approximately  4  hours  of  the  7  to  7  -1/2  daily  Schedule  —  of 

1 

KARD-TV  is  regularly  devoted  to  the  presentation  o^  three  feature 

I 

films.  One  of  these  is  a  later  afternoon  western  mqvie  and  two  of  these 
are  early  and  late  evening  movie  features.  Affiant  ts  advised  that  most 

i 

of  the  films  shown  are  not  first  or  even  second  run  presentations  and 
that  some  of  them  have  been  previously  shown  once  or  twice  before  on 
Wichita  (including  Hutchinson)  TV  stations.  Most  of  these  movies  are 
more  than  fifteen  years  old  and  few  are  recognizabl^  as  having  been 
high  grade  productions  even  at  the  time  of  original  release. 

I 

Not  one  of  the  live  entertainment  or  talent  programs  described 

i 

in  the  preceding  section  of  WTC  proposals  has  been  broadcast  regularly 
or  otherwise  on  Station  KARD-TV.  | 

Other  live  entertainment  programs  —  On  only  | two  occasions  have 

i 

programs  presenting  live  entertainment  been  telecast  by  KARD-TV. 
Each  of  these  was  a  one-time  presentation  in  the  lapt  part  of  October  of 
Talent  donated  for  the  purpose  by  an  organization  promoting  an  event 
of  its  own  in  which  that  talent  was  appearing.  One  o^  these  was  a 
1/2  hour  program  —  and  the  other  was  a  one-quarte|  hour  program. 
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Promise 


4 


Special  Events  | 

241.  Wichita  TV  will  give  constant  attention  to  special  events 
in  the  community  and  area,  and  will  undertake  to  coyer  such  events  by 
remote  broadcasts  insofar  as  possible.  Particular  Attention  will  be 

I 

devoted  to  insuring  that  all  special  events  receive  consideration  and  a 

I 

close  liaison  will  be  maintained  with  the  other  television  stations  in  the 

I 

—  —  '  I  I  "  ~i..  r"i»  I  1.  ■  i"  .  I 

/  Oh  Sundi^  only  two  feature  films  are  presentee^/  there  being  no 
""  regularly  schedulbcrwestern  movie  on  that  day.i 

i 

J  The  1/2  hour  program  was  followed  by  1/2  hour  of  other  live  pro- 
grammhig  (news,  weather  and  sports)  making  the  only  occasion  in 
which  KARD-TV  telecast  one  continuous  hour  6^  live  entertainment 
programming.  | 
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community  to  present  the  maximum  coverage  possible  of  such  events. 

(Ex.  36,  p.  1) 

242.  A  discussion  of  special  sports  events  has  already  been  given 
under  "'Sports”  above.  In  addition  to  some  21  sports  events  in  the  area, 
Wichita  TV  has  listed  for  prospective  telecasting  approximately  70 
other  special  events  arising  in  the  Wichita  area.  (Ex.  47)  Conversations 
have  been  had  with  a  majority  of  these  organizations  looking  toward  the 
telecasting  of  their  events.  (T.  7964) 


Performance  (Special  Events) 

None  of  the  special  events  occurring  in  Wichita  or  the  surround¬ 
ing  area  has  been  telecast  by  KARD-TV  or  by  any  other  Wichita  TV 
station.  Moreover,  KARD-TV,  to  the  best  of  the  affiant^s  knowledge, 
has  failed  to  acquire  the  remote  equipment  which  it  would  have  to  have 
and  which  it  proposed  to  acquire  for  the  telecasting  of  the  special  and 
sports  events  which  it  had  planned. 
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Officers,  Staff,  Staff  Training  and  Operation 
Inquiries  and  observations  made  to  ascertain  whether  Mr.  Robin 
Compton  came  to  Wichita  to  take  charge  of  construction  of  KARD-TV, 
its  pre -operational  personnel  training,  or  hiring  of  all  technical  per¬ 
sonnel,  afford  a  reasonable  basis  for  concluding  that  Mr.  Compton  spent 
little  or  not  time  in  Wichita  between  June  7th  and  September  1st,  1955. 

;  Similarly,  Mr.  T.  J.  Maloney  has  not  been  seen  in  Wichita  at  any  time 
since  June  7,  1955,  and  in  that  time  his  presence  in  Wichita  or  at  KARD- 
TV  has  at  no  time  been  indicated  despite  repeated  inquiry  and  observa¬ 
tion.  Program  operations  at  KARD-TV  are  under  the  direction  of  Robert 
Parks,  who  is  identified  as  Assistant  Program  Director.  Neither  Mr. 
Fred  Smith  nor  Mr.  Van  Buen  de  Vries  has  been  or  is  at  KARD-TV. 

Mr.  George  M.  Brown  is  continuing  to  maintain  his  position  as  Presi¬ 
dent  at  his  offices  at  the  Wichita  Ice  and  Cold  Storage  Company.  So 
far  as  can  be  ascertained,  Mr.  Charles  L.  Brown,  who  has  returned  to 
Wichita,  is  not  working  at  KARD-TV.  It  is  known  that  he  is  active  in 
managing  the  affairs  of  his  own  floor  covering  business  in  Wichita  which 
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was  established  last  year.  This  job  requires  extensive  travelling. 

KARD-TV  commenced  commercial  operation  (|>n  September  1st 
from  what  WTC  describes  as  temporary  offices  andjstudios  at  218-220 
North  Broadway,  Wichita,  in  a  single  story  building  estimated  to  have 
50  ft.  street  frontage  and  approximately  100  ft.  in  d^pth.  To  date  of 
verification  thereof,  there  is  no  indication  whatever!  of  any  construc¬ 
tion  commencing  of  any  structure  on  the  parcel  of  l^nd  at  8th  and  Main, 

i 

(southwest  corner)  which  was  specified  in  the  heariiig  by  WTC  as  the 

location  for  its  offices  and  studios.  As  of  November  1st,  the  staff  at 

i 

KARD-TV  was  believed  to  number  between  30  and  40  persons.  No 

j 

30-day  dry  run  operation  was  conducted  on  KARD-T^  prior  to  commence¬ 
ment  of  commercial  operation  and,  in  fact,  most  of  its  staff  did  not 

j 

begin  working  for  KARD-TV  until  shortly  before  September  1st.  There 
is  no  evidence  that  WTC  has  conducted  any  training  ^ourse  in  the  use 
of  television  for  the  benefit  of  public  service  groups  and  organizations. 

In  fact,  one  instance  is  definitely  known  to  have  occ^red  involving  the 
Sedgwick  County  Cancer  Society,  in  which  the  organization  was  requested 
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to  program  a  5-minute  time  period  and  no  assistance  by  the  KARD-TV 


staff  was  offered  nor  indicated  as  being  available.  This  is  also  believed 
to  be  the  experience  of  other  public  service  organizations. 

Except  for  the  brief  period  when  NBC  network  service  vas  carried 
on  KARD-TV,  the  weekly  hours  of  operation  of  that  station  have  been 


no  greater  than  approximately  52-1/2  hours,  i.  e. ,  3:50-11:20  FM  daily. 
In  the  first  42  days  of  operation,  there  have  been  fajlures  on  14  days 
(or  1/3  of  the  total)  of  the  video,  audio,  or  both,  wifh  some  delays  in 
sign-ons  running  as  much  as  approximately  1  hour  late  and  with  several 
failures  after  sign-on  running  as  much  as,  or  greater  than  five  minutes, 

or  occurring  repeatedly  over  periods  greater  than  five  minutes. 

' 

Period  of  Network  Operation  by  KARD-TV 


Beginning  October  18,  following  an  equipment  failure  at  Station 


KEDD  (Wichita's  regvilar  NBC  affUiate),  Station  KA^iD-TV  carried 


programs  of  the  NBC  television  network.  Station  K^D  resumed  opera 
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tion  on  Saturday  afternoon,  October  22,  and  carried  the  NBC  programs 
on  that  day  and  thereafter.  Station  KARD-TV  duplicated  the  NBC 
service  on  Station  KEDD  on  Saturday  evening,  October  22;  all  day 
Sunday,  October  2^  and  until  noon  Monday,  October  24. 

Because  of  the  KARD-TV  policy  not  to  present  prior  to  9:00  p.  m. 
local  time  any  program  which  would  not  be  entirely  suitable  for  children, 
it  is  necessary  to  refer  to  these  programs  which  were  telecast  by 
KARD-TV  at  the  local  times  indicated: 

5435  Dragnet  (7:00-7:30  p.  m.)  --  adult  drama  —  concerning  crime  and 

criminals. 

Big  Town  (8:30-9:00  p.  m.)  —  adult  drama  —  concerning  racketeers 
exposed  by  a  newspaper  editor. 

PlajTwrights  *56  (7:30-8:30  p.  m.)  — (Ernest  Hemingway’s,  the 
Battle^  — adult  drama  -  a  story  of  the  fight  racket  and  the 
degradation  of  a  prizefighter  to  the  point  where  he  becomes 
a  punch-drunk  bum. 

Lux  Theater  (8:00-  9:00  p.  m.)  —  (The  Human  Jungle)  —  adult  drama 
concerning  New  York  gangsters  and  many  shootings  . 

The  Big  Story  (7:00-7:30  p.m.)  —  a  psychological  drama  of  a  boy 

committing  killings  and  kidnappings,  among  other  delinquencies. 

Justice  (8:30-9:00  p.  m. )  —  (Booby  Traps)  —  adult  drama  concerning 
blackmail  by  a  blonde  and  phony  policeman. 

Reference  to  the  network’s  TV  schedule  establishes  that  these 
programs  were  broadcast  ”off  the  line”  at  Wichita  so  that  their  broad¬ 
cast  in  Wichita  was  simultaneous  with  broadcast  in  New  York. 

Films  Broadcast  by  KARD-TV  Prior  to  9:00  PM  Wichita  Time 

Among  films  broadcast  by  KARD-TV  prior  to  9:00  PM,  Wichita 
time,  are  the  following: 

(1)  4:00  to  4:15  PM  --  Space  Soldiers  —  serial  movies  in 

’’cliff  hanging”  episodes  frequently  involving  terror,  torture, 
death,  cruelty,  etc.  Descriptive  titles  of  episodes  are: 

Tunnel  of  Terror;  Captured  by  Shark  Men;  Battling  the 
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Sea  Beast;  The  Destroying  Ray;  Flaming  Torture;  Shattering 

I 

Doom;  Tournament  of  Death;  Fighting  t^e  Fire  Dragon; 

The  Unseen  Peril.  | 

5436  (2)  6:30  -  8:00  PM  daily  (usual  time)  —  Feature  Films  — 

Calendar  Girl  (Love  triangle  ),  Isle  of  Fbrgotten  Sins; 

Wheel  of  Fortune  (gamblers,  gangsters,  I  vote  rackets). 

Things  to  Come  (H.G,  Wells  fantastic  st(f)ry);  Dark  Waters 

I 

(3  killings  and  attempted  killings,  1  deatfi  by  quicksand  and 
plot  to  drive  girl  insane);  Storm  over  L^bon  (political 

I 

intrigue  with  2  killings);  The  Girl  Fromj  Alaska  (two  killings); 

I 

Men  are  Not  Gods  (love  triangle);  Hollywood  City  of  Mystery 

i 

(mystery  killers);  Don  Juan  (the  great  loVer);  Hangman’s 
Wharf;  Great  Train  Robbery  (robbing  arjd  killing) .  On 
Saturday  these  feature  films  are  presented  from  8:15  to 

I 

9:30  PM  and  one  of  these  involved  an  unfaithful  husband  in 
a  love  triangle. 

(3)  8:30-9:00  PM  Tuesday  —  Conrad  Nagel  Theater  —  a  film 
series  of  serious  adult  drama  which  have  shown  on  KARD- 

I 

TV  love  triangles,  killings,  robbery,  drunkenness,  gambling 
and  ghosts. 

(4)  8:00  -  8:30  PM  Wednesday  —  Police  Call;  8:00-8:30  PM 
Thursday,  Cowboy  G-Men  —  two  film  series  regularly 

I 

dealing  with  crime  and  criminals.  I 

i 

(5)  8:30-9:00  PM  Friday  —  Suspense  and  cr^e  films,  one  of 

which  involved  two  killings,  and  the  othe^:  killing  of  police 
by  a  rooftop  sniper.  | 

(6)  7:45-8:15  PM  Sunday  (following  the  Wichita  Council  of 

j 

Churches  program)  China  Smith  —  a  filih  series  of  adult 

i 

drama  involving  an  international  adventurer  in  cnriental  in- 

i 

trigue. 

(7)  8:30-8:45  PM  Sunday  —  The  Passerby  a  film  series  of 
adult  drama  dealing  frequently  with  cringe. 
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5437  Affiant  states  that  the  foregoing  statements  under  the  headings 
’’Performance’’  (following  each  quoted  WTC  category):  ’’Officers, 

Staff,  Staff  Training  and  Operation”,  ’’Period  of  Network  Operation 
by  KARD-TV”  and  ’’Films  Broadcast  by  KARD-TV  Prior  to  9:00  P.  M. 
Wichita  Time”;  are  true  and  correct  of  his  own  personal  knowledge  or 
that  he  believes  them  to  be  true  based  on  information  available  to  him. 
The  statements  made  above  concerning  programs  appearing  on  KARD-TV 
are  based  upon  and  relate  to  actual  and  continuous  viewing  and  observa¬ 
tion  of  KARD-TV  program  transmissions  by  affiant  or  by  persons  under 
his  direction  and  supervision  during  the  entire  period  beginning  the 
first  day  following  its  initial  operation  on  September  1,  1955,  through 
and  including  October  31,  1955. 


/s/  Frank  V.  Webb 
Frank  V.  Webb,  Affiant 


(JURAT) 
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Appendix  C  | 

WTC  Statement  and  Testimony  Re  Banning  of  l^ollcy  of 
Mystery  Shows  or  Adult  Drama  Before  9  PM  Local  Time 
^The  Wichita  Television  Corporation,  Inc.  sh^  make  a  careful 
effort  to  present  its  programs  not  only  in  a  way  making  for  maximum 

I 

acceptability,  but  also  at  the  time  in  its  program  schedule  when  its 

I 

potential  audiences  will  have  the  opportunity  to  deriVe  the  greatest 

j 

amount  from  them,  consistent  with  the  availability  o^  the  program 

i 

material  for  presentation  at  such  times.  Religious,;  educational,  news 
civic,  agricultural  and  other  programs  will  be  broadcast  at  hours  which 

I 

will  oger  the  greatest  possibility  of  the  maximum  avjdience  which  would 

I 

benefit  from  and  which  would  wish  to  have  these  programs.  Similarly, 

i 

programs  which  may  be  beyond  the  understanding  of  j  or  not  desirable 
for  children,  such  as  mystery  shows  or  other  adult  (^rama,  will  be 
scheduled  after  the  normal  bedtime  of  children.  On  jthe  other  hand, 

as  specifically  stated  in  the  following  descriptions  oi  individual  programs, 

1 

those  particularly  appropriate  for  children  will  be  offered  at  an  hour  which 
will  assure  the  best  opportunity  for  children  to  enjoy  and  benefit  from  those 
programs.”  (WTC  Exh.  37,  page  1  d). 

Testimony  of  T.  J.  Maloney  on  Cross-Examination,  j 

”Q.  And  is  it  your  testimony  that  up  until  9  o| clock,  that  the 

1 

existence  of  this  policy  would  make  it  inadvisable  for  the  corporation 

I 

to  accept  mystery  dramas,  such  as  murder  mysteries  and  that  sort 
of  thing,  of  which  there  is  a  substantial  number  on  t|elevision  these 

I 

days?  You  would  not  take  those  shows  from  the  network  because  of  this 

i 

policy?  I 


”A  We  would  certainly  preview  the  material  I  used  up  until  that 

1 

time  period.  I 

”Q  You  did  not  answer  my  question.  You  s^y  you  would  preview 
it.  You  mean  you  would  preview  and  take  them  or  yc^u  would  preview 
and  reject  them?  | 

i 

Here  we  have  a  policy  that  says  you  won*^  take  those  things 
up  until  o’ clock,  according  to  the  theory  or  the  policy  which  you  say 
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you  would  follow. 

5439  Now  my  question  is,  if  the  network  offered  you  a  show,  a 

sponsored  commercial  show  during  network  option  time,  prior  to 
9  o’clock,  would  you  take  it  or  would  you  tell  the  network  you  could  not 
;  take  it  because  you  have  a  policy  against  it? 

”A  I  would  reject  it. 

”Mr.  Koplovitz:  May  I  ask  a  question  on  that  subject? 

”Mr.  Wilson:  Yes. 

”Mr.  Koplovitz:  You  have  seen  programs  like  Robert  Montgomery 
Presents,  or  Studio  One,  have  you  not? 

’’The  Witness:  Yes. 

”Mr  JCoplovitz:  I  have,  too.  Sometimes  there  is  adult  drama  there 
which  is  pretty  sophisticated.  I  take  it  from  reading  this  sentence  that  if 
it  were  of  a  type,  if  the  play  were  such  that  it  would  involve  a  very  sophis¬ 
ticated  type  of  relationship  between  the  actors,  that  that,  too,  would  be 
barred  untQ  after  nine  o’clock.  Mr.  WUson  referred  only  to  mystery 
shows,  but  the  statement  is  broader  than  mystery  shows.  It  says  ’or 
other  adult  drama’,  not  desirable  for  children  will  be  scheduled  after  the 
normal  bedtime. 

I  would  like  to  ask  whether  your  answers  with  reference  to  mystery 
shows  would  also  be  applicable  to  certain  types  of  adult  drama? 

’’The  Witness:  It  would.  ”  (Tr. ,  pp.  8166-8168). 

”Mr.  Koplovitz:  If  the  show  was  of  a  type  which  might  involve 
objectionable  material  for  children,  you  would  be  forced  under  your 
policy  to  take  a  kinescope  or  film  and  schedule  those  after  9  o’clock. 

”The  Witness:  That  is  right. 

By  Mr.  Koplovitz: 

’Q  So  that  before  9  o! clock,  you  might  not  have  ’Robert  Montgomery 
Presents’? 

”A  Would  not  carry  it. 

”Q  Or  Kraft  T.  V.  Theater? 

”A  That  is  correct. 
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5440  ”Q  Or  any  of  these  other  network  shows? 

”A  Yes,  sir. 

By  Mr.  Wilson: 

Would  it  not  follow  that  any  t3rpe  of  aduit  drama  which  has  been 
known  in  the  past  to  present  dramatic  topics  which  would  be  unacceptable 
for  children,  if  fed  to  you,  you  would  have  to  put  on  Kinescope  and  imple¬ 
ment  this  policy  which  forbids  — 

"A  We  would  have  no  option  but  to  subscribe  to  that.  ’’ 

(Tr.,  pp.|  8175-8176). 

1 

I 

I  take  it  the  policy  would  apply  all  day  on  Sunday  and  all 
day  on  Saturday,  so  far  as  mystery  shows  and  adul|  drama? 

»»A  Yes.  I 

i 

"Q  You  have  to  kinescope  shows?  | 

"A  Yes.  i 

I 

"Q  Play  them  back  at  night?  | 

"A  Yes."  (Tr. ,  p.  817$). 

’’Q  We  canH  tell  from  your  program  propo^^al  just  what  programs 
you  will  have  in  the  segments  from  say  7  until  9,  where  prc^ams  like 
Robert  Montgomery  Presents  and  T.  V.  Playhouse  | and  Kraft  T.  V.  Play¬ 
house  and  Dragnet  —  and  these  others  are  indicate(k  on  your  program 

I 

schedule.  Presumably  there  will  be  some  other  programs  there. 

i 

"A  That  is  correct.  j 

Rather  than  the  network  shows?  j 

I 

”A  That  is  correct.  | 

I 

You  haven't  given  any  thought  as  to  what  those  programs 

I 

will  be  as  up  to  now?  j 

"A  We  did  not  have  the  network  thinking  on|their  projected 
schedule  to  judge  by.  | 

"Q  As  I  understand  your  answer  to  Mr.  wjlson,  you  have  no 
alternative  but  to  kinescope  these  shows,  since  you  icannot  view  them 
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in  advance,  and  since  some  may  be  objectionable  under  your  standard, 

5441 

you  would  have  to  carry  them ^ after  9  o’clock;  didn’t  I  understand  you 
to  say  that? 

”A  Yes.” 


(Tr.,  p.  8180). 


5448  [Received  FCC  December  6,  1955] 


MOTION  TO  DISMISS  OR  OPPOSITION  TO  PEITITION  FOR 

REHEARING 


5449  Wichita  Television  Corporation,  Inc.  (Wichita!  TV  or  KARD-TV) 
files  herewith,  by  its  attorneys,  its  Motion  to  Dismiss  and,  in  the 
alternative,  its  Opposition  to  the  Petition  for  Rehearing  filed  by  The 
Radio  Station  KFH  Company  (KFH)  on  November  15,  1955.  *  In  stq[>port 

i 

of  this  Motion  to  Dismiss  and  Opposition,  the  following  is  set  forth: 

Summary  of  Position  | 

In  filing  its  second  Petition  for  Rehearing  on  November  15,  1955, 
KFH  committed  basic  errors  of  (1)  law,  (2)  fact  and|(3)  judgment.  (1)  Its 
basic  error  of  law  was  its  ignoring  the  fact  that  its  second  Petition,  filed 
more  than  five  months  after  the  release  of  the  Comi|[iission*s  Decision 
in  this  proceeding,  **  is  precluded  from  consideration  by  Section  405 
of  the  Communications  Act  and  by  the  Commission's  Rules.  (2)  Its  basic 

5450  error  of  fact  was  to  contend  that  Wichita  TV  h^  not  lived  up  to  its 
programming  representations  made  at  the  hearing,  When  in  actuality 

i 

(a)  Wichita  TV  is  now  engaged,  as  it  said  at  the  heailng  it  would  be 

i 

engaged,  in  an  interim  operation  which  counsel  for  ^FH  itself  insisted 
at  the  hearing  would  not  involve  carrying  the  program  schedule  proposed 
by  Wichita  TV  for  its  full  scale  operation,  so  that  tl^e  KFH  second  Petition 

I 

seeks  to  describe  the  "performance"  of  an  operation  not  yet  commenced, 

I 

and  (b)  the  facts  show  that  Wichita  TV  is,  during  its  |  interim  operation, 

i 

both  providing  an  excellent  schedule  of  local  live  programming  far  in 


*  The  Motions  Commissioner  has  granted  Wichita  TV  leave  to  file 
this  Opposition  by  December  5,  1955.  | 

**  The  second  Petition  of  KFH  was  not  only  filed  ^ive  months  after 
the  Decision,  but  also  11  months  after  the  holding  o^  oral  argument 
before  the  Commission  en  banc,  15  months  after  the  release  of  the  Initial 
Decision,  26  months  after  the  closing  of  the  record,  and  approximately 
37  months  after  the  hearing  commenced. 
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advance  of  that  contemplated  for  the  present  stage  of  its  ofieration, 
and  proceeding  with  concrete  program  development  which  assures 
the  effectuation  of  its  proposals  in  its  full  scale  operation.  (3)  The 
error  of  judgment  committed  by  KFH  in  submitting  its  second  Petition, 
was  in  affording  Wichita  TV  this  opportunity  to  demonstrate  to  the 
Commission  the  splendid  record  it  has  already  developed  since  the 
issuance  of  the  Decision,  a  record  of  performance  well  ahead  of  that 
contemplated  for  interim  operation  and  v^ich  completely  assures  the 
Commission  that  its  reliance  upon  its  decisional  criteria  in  this  pro¬ 
ceeding  to  favor  Wichita  TV  has  been  overwhelmingly  justified  by  sub^ 
sequent  events. 

♦  ♦♦♦♦♦ 

5454  ♦  ♦  ♦  ♦  Its  present  operation  is,  as  Wichita  TV  said  it  would  if 

possible  be,  an  interim  operation  conducted  with  temporary  studios 
and  other  facilities  to  provide  a  limited  program  service  to  the  Wichita 
area  while  its  more  extensive  permanent  facilities  are  being  completed. 

5462  15.  In  summary,  then;  the  following  facts  are  clear  on  the  face 

of  the  record  Wichita  TV  has,  since  not  later  than  the  fall  of  1952 
and  prior  to  the  commencment  of  the  hearing  in  this  proceeding,  planned 
to  ^ply  for  Commission  authority  to  institute  an  interim  operation 
as  soon  as  it  could  be  placed  on  the  air  during  the  period  of  six  months 
or  more  between  the  receipt  of  a  construction  permit  and  the  completion 
of  its  full  facilities.  It  was  never  contemplated  that  this  interim  operation 
would  utilize  the  full  staff,  facilities  and  program  schedule  proposed 
for  the  full  scale  operation,  but  rather  the  purpose  of  the  interim  opera¬ 
tion  was  to  provide  a  television  service  for  Wichita  prior  to  the  time 
full  scale  operation  could  be  commenced,  and  to  provide  a  training 
and  development  period  by  which  Wichita  TV  would  work  toward  the 
full  scale  operation  contemplated  in  its  supplication  and  its  proposals 
in  this  proceeding.  *  The  other  applicants  also  proposed  to  have  interim 

♦  At  all  times  it  has  been  clear  since  a  grant  of  the  construction  permit 
that  KARD-TV  has  been  engaging  in  interim  operation  This  was  the  corpora¬ 
tion's  intention,  was  stressed  to  the  key  employees  and  public  service  orga¬ 
nizations,  and  was  inevitable  in  any  event  in  view  of  the  short  time  between 
construction  permit  and  ST  A  operation,  and  the  fact  that  permanent  studios 
were  not  ready.  (See  Exhibits  1,  2,  3,  4  and  6) 
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operations.  The  Examiner  excluded  from  the  recoijd  all  evidence  as  to 
the  nature  of  the  proposed  interim  operations  as  nolj  within  the  issues 

I 

in  the  proceeding  and  as  immaterial .  (See  para.  1^,  stQ>ra,  and  T.  7616, 
7628). 

16.  In  view  of  these  circumstances,  KARD-TlV  would  be  fully 

I 

justified  in  concluding  its  Opposition  at  this  point,  ^ven  assuming  the 

I  _ 

Motion  to  Dismiss  would  not  already  have  disposed  bf  the  KFH  second 

I 

Petition,  which  it  must  do.  Since  the  KFH  argumei^t  is  predicated 
entirely  upon  allegations  that  KARD~TV  has  failed  i|i  the  first  two  months 
it  has  been  on  the  air  to  conform  to  the  representations  made  by  it  in 
the  hearing,  and  since  the  record  demonstrates,  fiijst,  that  the  interim 
operation  proposed  by  Wichita  TV  (and  then  assumek  by  it  to  continue 
for  approximately  five  months)  was  never  proposed  jto  be  that  contained 
in  its  application  or  the  hearing  itself,  and,  second,  that  the  Examiner's 
rulings  excluded  any  Wichita  TV  evidence  relating  to  the  nature  of  its 
proposed  interim  operation,  it  is  obvious  that  KFH  kas  presented  no 
5463  evidence  of  any  kind  to  indicate  a  failure  of  Wichita  TV  to  live 
up  to  its  representations.  In  order,  however,  that  |he  Commission  may 
be  fully  informed  as  to  the  progress  made  by  statiok  KARD>TV  since 
the  issuance  of  its  construction  permit,  and  particuiarly  in  order  that 

I 

the  Commission  may  have  before  it  the  facts,  whicl^  demonstrate  the 
complete  reliability  of  the  Wichita  TV  proposals  to  \)e  effectuated  with 

I 

the  commencement  of  its  full  scale  operation,  a  description  of  the  KARD- 

i 

TV  development  is  set  forth  below,  as  documented  l^y  the  exhibits  ap¬ 
pended  hereto.  This  development  has  in  fact  been  i^ore  rapid  and 

I 

more  ambitious  than  was  planned  at  the  time  of  the  fiearing. 

I 

4c  4c  4c  j  4c  4c 

5467  4c  4c  4c  4cit  is  anticipated  that  ground  will  be  br|3ken  for  the  per- 

I 

manent  studio  building  in  December.  (Ex.  1,  p.  5)  j 

#  4c  4c  4c  j  4c  4c 

j 

5469  25.  No  purpose  would  be  served  by  setting  fo^th  in  the  body  of  this 

I 

Opposition  a  program-by-program  account  of  the  KARD-TV  activities 
in  the  development  and  presentation  of  public  service  programs,  since 


120 


such  an  account  is  contained  in  the  exhibits  attached  hereto,  notably 
Exhibit  3.  The  Commission  is  respectfully  urged  to  read  Exhibit  3 
with  particular  care  since  only  in  that  manner  can  the  cumulative 
impact  of  all  of  the  manifold  projects  undertaken  by  KARD-TV 
in  the  brief  period  it  has  been  on  the  air  be  fully  felt,  and  can  the 
:  full  knowledge  be  obtained  of  the  incompetences  and  superficiality  of 
the  KFH  study  of  KARD-TV's  operations  and  of  the  baseless  nature 
of  the  charges  contained  in  its  second  Petition  (and  first  Petition  as 
well).  It  is  submitted  that  the  attached  programming  exhibits,  and  in 
particular  Exhibit  3,  reveal  the  true  nature  of  the  public  service  activities 
of  KARD-TV  and  its  attitude  toward  them,  and  display  the  vigorous, 
enthusiastic,  comprehensive,  painstaking  and  successful  efforts  of 
KARD-TV  to  accomplish  the  dual  purpose  of  providing  the  most  diverse 
and  representative  schedule  of  public  service  programming  possible 
during  its  interim  operation  and  of  building  toward  the  future  so  that 
when  its  permanent  facilities!  are  available  for  use,  KARD-TV  and  the 
community  organizations  to  participate  in  its  full  scale  operation  will 
be  ready,  through  preparation,  training  and  mutual  experience,  to  present 
5470  the  programs  proposed  in  the  hearing  by  Wichita  TV  for  its  full 
scale  operation.  A  comparison  of  the  interim  programming  activities 
of  KARD-TV,  as  shown  in  Exhibit  3  with  the  programs  proposed  for  full 
scale  operation  (see  11  RR  89,  et  seq. ),  reveals  that  activities  relating 
to  the  development  of  programming  have  been  undertaken  in  cooperation 
with  virtually  every  community  organization  proposed  to  participate 
in  the  full  scale  KARD-TV  schedule,  and  that  programs  have  already 
been  broadcast,  or  are  presently  scheduled  on  the  basis  of  extensive  prior 
development  (see  Ex.  2,  p.  8-9)  with  the  vast  majority  of  these  organiza¬ 
tions.  The  following  summary  is  intended  only  to  present  certain  examples 
of  this  activity,  and  to  demonstrate  the  gross  distortions  contained  in  the 
allegations  made  by  KFH.  * 

*  *  *  *  *  # 

*  Subsequent  disposition  will  be  made  of  the  KFH  charges  regarding 
KARD-TV's  live  talent  proposals  (Second  Petition,  p.  12) 
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5495  Conclusion  —  The  Second  KFH  Petition  ghould 

Be  Dismissed  or  Denied 

I 

I 

I 

61.  Despite  its  length,  this  pleading  has  not  attempted  to  deal 
with  all  of  the  specific  allegations  made  by  KFH  in  i^s  second  Petition. 
Unfortunately,  it  sometimes  requires  a  pragraph  oi^  a  page  to  refute 
a  10- word  allegation.  But  it  is  believed  that  all  of  the  allegations  of 

I 

any  substance  have  been  refuted,  the  fundamental  invalidity  of  the  second 


5496  KFH  Petition  established,  and  a  number  of  factual  errors  pointed 

I 

out;  the  number  of  these  errors  serves  to  undermin^  the  reliability  of 
the  document  as  a  whole.  In  final  summary,  the  K^H  second  Petition 
should  be  dismissed  because  as  a  matter  of  law  it  Was  not  filed  at  a 
time  when  it  could  be  considered.  In  the  alternative,  it  should  be  denied 

I 

because,  in  attempting  to  compare  the  iiterim  KARb-TV  performance 
with  the  proposals  made  by  Wichita  TV  for  its  full  scale  operation  with 
its  permanent  facilities,  KFH  has  sought  to  show  th^t  a  performance  that 

j 

has  not  as  yet  even  commenced  does  not  measure  u^  to  the  promises 

! 

made  for  it.  Finally,  any  allegations  contained  in  t)ie  second  KFH 

Petition  (and,  for  that  matter  any  contained  in  the  f^rst  KFH  Petition) 

I 

claiming  a  KARD-TV  lack  of  reliability  in  the  effectjuation  of  program 
and  other  proposals  should  be  summarily  rejected  On  the  basis  of  the 
KARD-TV  interim  operation  to  date,  since  that  interim  operation  has 

I 

far  exceeded  in  scope,  and  in  service  to  the  public,  |  the  interim  operation 
contemplated  at  the  time  of  the  hearing,  *  and  becau^  the  only  conclusion 
possible  on  the  basis  of  this  interim  operation  recojj^d  as  thus  far  compiled 

I 

is  that  Wichita  TV  will  fully  match  in  its  full  scale  performance  the 
program  and  other  proposals  made  at  the  hearing.  | 

WHEREFORE,  it  is  respectfully  requested  th^t  the  KFH  Petition  for 
Rehearing  filed  in  this  proceeding  on  November  15, 1 1955  be  dismissed,  or 
in  the  alternative,  be  denied.  I 

i 

Respectfully  submitteck, 

December  5,  1955.  WICHITA  TELEVISION  CORPORATION,  INC. 

♦  Note  that  the  KARD-TV  performance  in  the  c^rying  of  NCSA’s  during 
about  the  first  10  weeks  of  operation,  an  activity  le^s  affected  than  any  other 
program  activity  by  limited  facilities,  has  exceeded  the  proposals  made  at 
the  hearing.  Wichita  TV  proposed  93  NCSA’s  a  we^k  (11  RR  89),  but  has 
carried  1, 182  NCSA’s  during  this  period,  despite  a | much  shorter  interim 

broadcast  week  (less  than  half)  than  that  prq[>osed  f<|)r  full  scale  operation. 

_ ^ _ 
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5498  STATEMENT  OF  EXHTOIT  1 

George'  M.  Brown,  Page  1 

President 

1.  This  statement  is  being  prepared  and  submitted  as  part  of  a 
response  to  a  "Petition  for  Rehearing"  filed  November  15,  1955  by  The 
Radio  Station  KFH  Company.  This  statement  is  made  to  correct  erroneous 
claims  made  in  various  parts  of  that  petition  and  to  describe  some  as¬ 
pects  of  the  activities  of  Wichita  Television  Corporation  and  the  operation 
of  KARD-TV. 

2.  Since  Wichita  TV  (K^D-TV)  obtained  its  construction  permit 
in  June  1955,  I  have  devoted  well  in  excess  of  forty  hours  per  week  ac¬ 
tivity  in  its  affairs,  working' with  Mr.  W.  J.  Moyer  and  other  corporate 
officers,  and  taking  matters  up  frequently  with  the  directors,  toward  ob¬ 
taining  the  maximum  and  most  prompt  use  of  Channel  3  to  serve  Wichita 
and  the  large  surrounding  area.  We  felt  this  was  especially  important 
because  of  the  long  delay  in  having  Channel  3  finally  authorized  to  Wichita, 
which  had  been  unforeseen  at  the  time  of  the  filing  of  our  ^plication. 

My  time  with  Wichita  TV  has  settled  down  to  somewhat  of  a  routine  now 
of  seven  hours  per  day  every  day  except  Sunday  and  about  four  hours  on 
Sunday.  This  time  is  in  addition  to  the  three  hours  I  work  weekdays  and 
Saturday  at  the  Wichita  Ice  and  Cold  Storage  Company.  That  work  does 
not  conflict  with  my  work  at  KARD-TV. 

3.  When  our  application  was  prepared,  we  anticipated  that  equip¬ 
ment  for  full  power  operatioh  would  be  in  short  supply  when  a  television 
construction  permit  was  granted,  and  tl\at  it  would  be  difficult  to  obtain 
Immediate  delivery  of  a  1, 000  foot  tower.  We  also  knew  that  carefully 
designed  studios  would  take  a  considerable  period  of  time  to  construct. 

For  these  reasons,  Wichita  TV  at  the  time  it  filed  its  application  planned 
to  utilize  Channel  3  in  an  interim  operation  to  permit  earliest  service  to 
the  area  while  the  major  pl^t  was  being  constructed.  This  is  why 
Wichita  TV  attempted  to  show  in  the  hearing  itself  that  it  would  have  an 
interim  operation,  and  offered  an  exhibit  (Exhibit  21)  and  some  testimony 
about  its  plans. 
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i 

5499  However,  the  Hearing  Examiner  did  not  permit  us  to  show  what  our 
interim  operation  would  be.  Although  Exhibit  21  didj  show  that  we  were 
planning  an  interim  operation,  our  hearing  pr(^ram]|ning  proposal  was 
for  our  ultimate  operation  with  our  full  studios.  | 

4.  We  understood  that  we  would  probably  obtajin  permission  for 
interim  operation,  in  which  case  it  has  always  been  pur  plan  from  the 
time  of  first  filing  of  the  application  that  we  would  use  the  interim  opera¬ 
tion  period  to  develop  our  staff,  talent  (including  paijticipating  public 
service  organizations)  and  programs  so  that  we  would  have  a  fully  coordi- 

I 

nated  operation  with  polished  programming  in  accordance  with  our  appli¬ 
cation  at  the  time  our  major  studios  were  ready  for  \ise.  Since  it  was 
not  certain  we  would  have  the  interim  operation,  we  planned  in  the  ab- 

I 

sense  of  such  an  operation  to  have  progressive  staff]  talent  and  program 

I 

training  and  development  in  the  "dry  run"  manner  sl|own  in  the  hearing. 
The  only  showing  regarding  the  development  of  our  graining  for  talent, 

staff,  and  programming  made  at  the  hearing  was  whpt  would  occur  if  we 

i 

had  no  interim  operation  before  commencing  our  fu4  operation  from  our 

I 

large  studios  since  we  could  not  show  on  the  record | that  an  interim  oper¬ 
ation  would  definitely  be  had.  | 

I 

At  the  time  our  application  was  filed  and  during  the  hearing,  we 
thought  it  very  likely  that  there  would  be  not  only  a  Shortage  of  equip¬ 
ment  for  a  full  power  operation,  but  also  of  experiei[ced  television  per¬ 
sonnel.  That  is  why  for  our  hoped  for  interim  operation  we  had  arranged 
at  the  time  of  the  hearing  to  lease  approximately  60(|  square  feet  of 
studio  space  which  would  permit  only  the  simplest  live  programming,  and 
to  install  our  transmitter  on  top  of  the  Bitting  Building  in  Wichita  with  a 
low  powered  interim  operation.  Exhibit  21  shows  tlje  low  powered  RCA 
equipment  we  planned  to  use  for  this  interim  operation. 

5.  A  very  carefully  planned  permanent  studioj  and  office  building 
was  developed  and  presented  in  1952  in  our  TV  hear^.  During  1954  and 

I 

I 

early  1955  Mr.  Robin  Compton  and  Mr.  Tom  Maloney  had  written  me  or 
told  me  during  a  conversation  that  the  thinking  in  regard  to  studio  layout 
and  control  was  changing  somewhat  and  they  advisecl  me  to  keep  our  plans 
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flexible. 

6.  Immediately  after  the  grant  in  June,  1955,  Mr.  W.  J.  Moyer 
and  I  spent  several  dB,ys  in  Washington  D.  C.  with  Mr.  Compton 
5500  EXHIBIT  1,  Page  3 

modernizing  our  equipment  list  and  finalizing  a  contract  with  RCA,  mak¬ 
ing  rough  revisions  of  studio  lay-out  and  transmitter  building  lay-out. 

Mr.  Compton  had  the  major  responsibility  for  developing  our  equipment 
requirements  and  negotiating  what  finally  went  into  our  contract.  He 
worked  on  this  with  manufacturers  and  us  many  hours.  During  these 
negotiations,  almost  three  years  after  our  application  was  filed,  we 
found  that  both  the  equipment  and  a  tall  tower  were  available  for  relatively 
prompt  delivery.  Because  of  this  and  the  long  delay,  during  which  three 
other  television  stations  had  gone  on  the  air  in  the  area  (two  in  Wichita 
and  one  in  Hutchinson) ,  we  felt  that  instead  of  erecting  a  low  powered 
interim  operation,  we  should  make  every  effort  to  have  a  maximum  sig¬ 
nal  in  the  area.  We  therefore  arranged  for  accelerated  delivery  of  all 
needed  items  in  our  up-to-date  revised  contract  with  RCA,  excerpts  of 
which  are  attached.  (See  Attachment  A)  This  copy  shows  that  we  were 
not  only  obtaining  even  more  equipment  than  originally  contemplated  in 
our  application,  but  were  providing  for  network  color  television  also. 
Incidently,  during  the  six  day  period  that  we  carried  NBC  programming, 
we  broadcast  NBC  network  color.  That  RCA  contract  also  shows  that  we 
arranged  for  accelerated  delivery  not  only  of  the  equipment  but  of  the  Stalin 
less  970  foot  tower.  In  what  we  believe  to  be  record-breaking  time, 

Wichita  TV  constructed  and  commenced  its  interim  operation  by  September 
1,  with  its  full  tower  ^proximstely  1,000  feet  (1,000  feet  above  average 
terrain)  and  maximum  power  of  100  kw  ERP.  We  consider  this  was  a 
major  accomplishment.  Much  credit  for  this  goes  to  our  experienced 
chief  engineer,  Mr.  Robert  Marye.  As  soon  as  he  was  selected,  he  and 
I  worked  closely  with  our  architect  finalyzing  the  transmitter  building 
plans.  CXir  maximum  transmitting  plant  was  completely  constructed 
within  30  days  of  the  time  the  first  equipment  reached  Wichita,  which 
we  believe  is  a  record  for  such  construction.  We  felt  that  an  interim 


125 


operation  with  this  maximum  signal  would  be  a  far  greater  public  ser¬ 
vice,  and  was  necessary  to  meet  competition,  than  would  the  low  powered 
interim  operation  hoped  for  at  the  time  of  the  hearing. 

7.  Because  the  engineering  problems  were  relatively 
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simple  once  equipment  and  the  tower  were  available,  we  were  not  con¬ 
cerned  about  making  mistakes  by  rushing  construction  of  this  high  powered 

i 

operation.  However,  we  did  feel  it  would  be  a  serious  mistake  to  attempt 

i 

to  rush  construction  of  the  permanent  studio  facilities,  because  once 
these  were  constructed,  modification  would  be  difficult,  if  not  impossible. 

i 

For  that  reason,  from  the  time  of  the  grant  of  our  Application,  we  have  been 
almost  continuously  working  upon  the  development  cjf  our  permanent  studios . 
However,  we  were  fortunate  in  being  able  to  obtain  Wger  temporary  studios 

I 

than  those  we  had  planned  on  for  our  interim  operation  at  the  time  of  the 
hearing.  Instead  of  studios  with  only  600  square  fe^t,  we  have  temporary 
studios  and  offices  with  approximately  7,000  square  feet  of  space,  in 
which  we  are  using  two  live  cameras  purchased  from  the  Radio  Station 
KFH  Company.  These  larger  interim  studios  with  two  live  cameras  have 
permitted  us  to  go  farther  in  the  development  of  liv^  programming  during 
the  interim  operation  than  we  had  anticipated  would  be  possible  at  the 

time  of  the  hearing,  although,  of  course,  they  do  not  permit  the  full  live 

1 

programming  planned  for  our  ultimate  studios,  shoAm  at  the  hearing  to 

i 

be  designed  with  18,000  sq.  ft.  of  space.  I 

i 

8.  The  overwhelming  press  of  detail  in  accon|plishing  our  getting 
our  interim  operation  on  the  air  with  full  power  on  bdr  target  date,  Sep¬ 
tember  1,  sidetracked  further  permanent  studio  plaijning  until  about  the 

I 

tenth  of  September,  1955.  We  had  in  the  meantime  Received  from  Mr. 

i 

Compton  the  Audio  and  Video  diagrams  he  developed  for  our  full  opera¬ 
tion.  Mr.  Marye  and  I  made  final  determinations  oi|  control  room  de- 

i 

tail  changes,  conforming  to  Mr.  Compton* s  diagram^  and  turned  the  re¬ 
vised  plans  over  to  the  firm  of  Ramey  and  Associate 
struction  drawings.  The  general  layout  remains  the  same.  Studio  area 
is  rearranged  and  increased,  film  editing  is  increased,  control  room  area 

i 

I 


s  for  developing  con- 
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is  increased,  total  area  in  the  basement  is  increased  somewhat,  film 
developing  is  moved  into  unused  basement  space,  and  the  total  area  of 
the  building  is  increased  a  few  square  feet.  Room  for  color  is  provided 
behond  any  equipment  space  increase  needed.  There  is  no  change  in 
audience  seating,  rest  room  facilities,  or  offices.  We  had  verbal 
recommendations  from  Mr.  Maloney  on  the  revision  based  on  his  recent 
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e:q)erience.  At  this  date  detailed  architects  construction  drawings  are 
not  complete  but  the  time  table  lists  early  December  for  ground  breaking. 

9.  We  were  aware  that  during  the  interim  operation  we  would  be 
able  to  develop  programming  gradually,  and  planned  from  the  start  of 
that  operation  to  use  it  as  an  opportunity  to  work  toward  the  full  opera¬ 
tion  of  our  major  studios  when  those  were  ready.  We  felt  that  we  would 
be  far  ahead  of  our  hearing  proposal  by  being  able  to  use  the  larger  in¬ 
terim  studios  and  the  larger  transmitting  plant  than  had  been  anticipated 
at  the  time  of  the  hearing  in  developing  our  staff  in  experience  and  coordi¬ 
nation  and  in  the  progressive  development  of  live  programming,  particu¬ 
larly  of  public  service  organizations,  than  would  be  the  case  with  only  a 
dry  run  operation  or  with  the  far  smaller  interim  operation  facilities  we 
had  planned  at  the  time  of  the  hear  ing. 

10.  We  also  found  that  because  of  the  approximately  three  year 
period  of  time  between  the  planning  of  our  operation  and  the  grant,  ex- 

,  perienced  key  personnel  were  available,  which  would  permit  a  more  am¬ 
bitious  interim  operation  than  had  been  planned.  Consequently,  we  de¬ 
cided  that  we  would  use  our  interim  operation  with  our  larger  temporary 
studios  and  plant  progressively  to  develop  our  staff  and  especially  our 
live  presentations,  particularly  for  public  service  organizations.  It 
was  part  of  our  operating  policy  from  the  start  to  schedule  more  simple 
public  service  presentations  to  develop  their  knowledge  of  television  and 
their  eiq)erience  in  appearing  before  the  cameras.  We  felt  this  should 
be  done  on  a  gradual  basis,  giving  different  public  service  groups  ex¬ 
perience  and  working  toward  the  type  of  operation  proposed  as  our  regu¬ 
lar  operation  when  our  major  studios  are  ready.  We  feel  that  we  are 
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succeeding  in  this  goal  of  gradually  integrating  public  service  groups  into 
our  programming  on  an  occasional  basis,  and,  as  will  be  shown  else¬ 
where,  we  are  also  gradually  developing  this  public  service  program¬ 
ming  on  a  regular  basis  to  supplement  its  intermittent  presentation  for 
the  technical  staff. 
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We  consulted  with  Mr.  Compton  to  obtain  his  recoi^mendation  for  our 

1 

chief  engineer.  He  strongly  recommended  Mr.  M^ye  and  it  was  largely 
upon  this  recommendation  that  Mr.  Marye  was  employed.  Mr.  Compton 
also  confirmed  the  availability  in  the  area  of  qualified  technical  people 
and  was  confident  that  with  someone  as  highly  qualified  as  Mr.  Marye 
and  the  skilled  people  available,  we  would  develop  a  thoroughly  trained 
technical  staff,  using  Mr.  Compton^ s  assistance  as|  needed.  This  has 
been  done.  Mr.  Marye  has  been  a  Vice-President  and  Director  of  the 
Corporation  since  August  24,  1955. 

11.  With  respect  to  Mr.  Tom  Maloney,  we  hkve  been  in  touch  with 

i 

him  from  time  to  time  about  Wichita  TV’s  activitiej^  from  the  close  of 
the  hearing  until  the  time  of  the  grant  of  our  constr^ion  permit.  Shortly 

I 

after  this  grant,  I  was  in  touch  with  Mr.  Maloney  ajid  confirmed  his 
position  of  Program  Director  with  him  and  consulted  with  him  about  pro- 

i 

gramming  and  construction  of  the  physical  facilities.  When  I  learned 

that  he  desired  not  to  assume  his  position  immediately  because  of  the  work 

1 

he  was  doing  and  because  his  contract  did  not  requi]|'e  that  he  come  to 
Wichita  until  legal  steps  against  our  construction  permit  were  over,  I 
did  not  urge  his  coming  at  once.  In  other  places  in  pur  answer  to  the 
KFH  petition  we  are  showing  that  we  have  obtained  pxpej^nced  personnel 
whose  biographies  are  beipg  submitted  to  the  Commission  to  show  the 
background  of  these  people.  We  are  also  training  ackditional  personnel 
on  a  gradual  basis  so  that  our  staff  will  at  all  times  operate  with  a  high 
degree  of  proficiency.  Because  we  had  these  trained  key  personnel,  who 
have  been  training  other  people,  and  because  of  our  ^tudlo  limitations 

I 

during  our  interim  operation  which  have  limited  the  ^xtent  of  our  local 
live  programming,  we  felt  we  should  not  urge  Mr.  idaloney  to  assume  his 


regular  duties  as  Program  Director  since  this  would  have  worked  a  con¬ 
siderable  personal  hardship  on  him^  and  the  need  for  him  was  not  so 
great  during  the  interim  operation.  Mr,  Maloney  has  been  named  Pro¬ 
gram  Director  of  KARD-TV  and  we  consider  him  on  a  leave  of  absence 
basis  until  he  has  completed  his  present  work  or  until  we  require  his 
services,  whichever  is  earlier.  When  our  regular  studios  are  nearing 
completion  our  Program  Director  will  be  needed  and  we  shall  then  ask 
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Mr.  Maloney  to  fill  his  position  even  if  his  contract  does  not  yet  require 
it.  If  at  that  time  his  contract  does  not  require  him  to  come  and  his 
personal  affairs  do  not  allow  him  to  come,  provisions  will  be  made  to 
fill  the  position  with  a  highly  qualified  person. 

12.  Not  only  has  the  KARD-TV  operation  been  an  interim  one  in  the 
two  month  period  covered  by  the  KFH  monitoring,  but  it  has  been  an 
independent  operation,  without  a  regular  network  affiliation.  When  the 
hearing  commenced,  all  parties  stipulated  that  the  successful  applicant 
would  have  a  major  network  affiliation,  and  Wichita  TV  was  convinced 
that  with  two  VHF  channels  assigned  to  Wichita  and  four  television  net¬ 
works  then  in  operation,  it  would  certainly  have  a  choice  network  from 
the  start.  However,  CBS  became  affiliated  with  a  VHF  station  (KTVH) 
in  Hutchinson,  Kansas,  some  40  miles  from  Wichita,  and  has  continued 
to  be  affiliated  with  that  station  to  the  exclusion  of  a  Wichita  affiliate, 
despite  the  fact  that  Hutchinson  is  much  smaller  than  Wichita  and  not  a 
part  of  the  Wichita  metropolitan  area.  NBC  became  affiliated  with  a 
UHF  station  in  Wichita  (KEDD),  and  has  continued  to  remain  affiliated 
with  that  station.  ABC  became  affiliated  with  the  second  VHF  station  in 
Wichita,  KAKE-TV,  which  went  on  the  air  about  a  year  ago  after  receiving 
a  grant  upon  a  merger  following  a  competitive  hearing.  Thus,  with  what 
is  presumably  the  choice  television  to  serve  Wichita,  VHF  Channel  3, 
Wichita  TV  presently  finds  itself  without  a  network  affiliation.  However, 
despite  the  present  unavailability  of  a  substantial  segment  of  programming 
from  a  network,  Wichita  TV  plans  that  when  its  major  studios,  which  will 
be  constructed,  are  in  operation,  KARD-TV  will  be  broadcasting  its  full 
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program  schedule,  with  all  of  the  local  live  programming  proposed. 

13.  Wichita  TV  is  presently  operating  with  a  staff  of  43  persons, 
which  is  adequate  for  the  interim  operation,  and  when  it  goes  into  its 

full  opeiation  will  have  at  least  70  persons,  as  proposed  in  its  application. 
Its  present  interim  operation  staff  is  much  greater  than  we  expected  for 
that  interim  operation  at  the  time  of  the  hearing  when  only  a  600  sq.  ft. 
area  studio  was  planned. 
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14.  Under  instructions  from  the  officers  of  Wichita  TV,  pro¬ 
gressive  training  has  been  going  on  in  the  operation  techniques  and 
problems  of  the  television  medium  for  the  benefit  of  public  service  or¬ 
ganizations.  This  training  and  assistance  has  been  offered  by  the  staff 
of  the  station  under  the  general  coordination  of  the  public  service  direc¬ 
tor,  Mrs.  Phares.  There  has  been  no  charge  of  any  kind  to  any  public 
service  organization  for  such  assistance  and  training. 

15.  A  letter  from  Clarence  Vollmer  regarding  studio  construction 
efforts  is  s^tached.  (See  this  Exhibit,  Attachment  B. ) 

The  foregoing  statements  are  true  to  the  best  knowledge  and  belief. 

/s/  George  Brown,  President 
Wichita  Television  Corp. ,  Inc. 

[JUBAT] 

4c  #  ♦  ♦  4c  4c 

CLARENCE  E.  VOLLMER  CONSTRUCTION  COMPANY,  INC. 

5507  840  North  Main  Street,  Wichita,  Kansas 

December  2,  1955 

Wichita  Television  Corporation 
228  North  Broadway 
Wichita,  Kansas 

Attention:  Mr.  George  Brown,  President 
Gentlemen: 

In  line  with  our  conversation  concerning  the  erection  of  your  permanent 
studios  and  office  building  at  8th  and  Main  Streets,  we  wish  to  say  that 
the  firm  of  Ramey  &  Associates  are  proceeding  with  the  working  drawings. 
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We  will  start  construction  on  receipt  of  final  approved  plans  which  we 
understand  will  be  ready  approximately  the  15th  of  December. 

Yours  truly 

CLARENCE  E.  VOLLMER  CONST.  CO.  Inc. , 
/s/  C.  E.  VoUmer 

CEV/O 

Exhibit  1 
Attachment  B 
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Attachment  C 

TOM  J.  MALONEY,  PROGRAM 
DIRECTOR 

I  have  been  asked  to  prepare  a  statement  about  my  relationship  with 
the  Wichita  Television  Corporation  since  the  end  of  the  Wichita  Channel  3 
hearing. 

1.  Wichita  TV  has  communicated  with  me  from  time  to  time  and 
kept  me  informed  of  developments  from  the  close  of  the  hearing  up  to 
the  present  time. 

2.  I  have  always  considered  my  contract  with  Wichita  TV  to  be 
effective,  and  in  the  positions  I  have  taken,  all  in  the  television  field, 
since  the  close  of  the  hearing,  I  have  always  advised  my  employers  of 
my  arrangements  with  Wichita  TV. 

3.  After  Wichita  TV  received  the  grant  of  its  application,  Mr. 
George  Brown  got  in  touch  with  me  and  advised  me  that  my  Program 
Director's  position  was  available. 

4.  I  decided  not  to  go  to  Wichita  right  away  since  it  would  have 
been  a  great  personal  inconvenience  and  my  contract  with  Wichita  TV 
did  not  require  my  going  there  until  after  the  period  required  for  any 
appeal  to  court  of  the  FCC  Decision.  I  was  then  and  am  now  in  the  middle 
of  another  position  teaching  television  techniques  and  was  preparing  a 
book  which  I  am  now  writing,  entitled  '^asic  Video  Broadcast  Operations,  ** 
and  I  wanted  to  continue  these  duties  until  their  completion. 
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5.  It  has  always  been  and  it  is  still  my  intention  to  fulfill  my  con- 

I 

tract  with  Wichita  TV  in  accordance  with  its  terms.  I 

i 

/s/  Tom  J.  Maloney 

[JUBAT]  j 

i 

*  #  #  #  \  ^  # 

I 

I 

I 
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STATEMENT  OF  W.  J.  MOYER,  VICE  PRESIDENT  AND 

GENERAL  MANAGER  | 

I 

4c  4c  4c  |  4c  4c 

I 

2.  The  KFH  petition  is  designed  to  create  doiibt  in  the  commission's 
mind  as  to  the  integrity  of  this  corporation's  intention  to  fulfill  its  hear¬ 
ing  proposals  to  the  commiss  ion.  They  have  ignored  the  fact  that,  if  we 

I 

had  proceeded  toward  our  full  programming  and  studio  facilities,  we  would 

i 

not  have  been  obligated  to  be  in  operation  even  at  th^  date.  They  have 
ignored  the  fact  that  with  superhuman  effort  we  put  ^  full  power  tp:ansmit- 
ter  and  a  1070  foot  tower  in  operation  in  our  permanient  transmitter 

j 

building.  They  have  ignored  the  fact  that  our  decisi|)n  to  put  an  interim 
operation  (interim  only  insofar  as  our  regular  progiiamming  and  permanent 
studios  are  concerned)  immediately,  which  was  accomplished  two  months 

i 

and  twenty  days  after  the  date  of  the  final  decision  i^  the  case,  enabled 
the  channel  to  be  put  into  use  many  months  in  advanc|e  of  this  corporation's 
obligation  to  put  it  in  use.  They  ignore  the  fact  tha^  we  have  done  an 
outstanding  public  service  job  for  the  community  dulling  this  time  and  that 
we  have  been  utilizing  every  minute  of  this  interim  (^peration  in  building 

I 

toward  our  commission's  proposal.  These  contentions  will  be  borne  out 
by  my  statement  and  other  statements  being  submitted. 

3.  After  the  FCC  Final  Decision  granting  the  WtC  Channel  3  in 


Wichita,  Kansas,  was  handed  down  on  June  8,  1955,  |  the  corporation  im¬ 
mediately  adopted  measures  to  proceed  to  build  the  station.  Two  courses 
were  open  as  to  how  to  proceed  with  getting  the  statipn  on  the  air: 

1.  Take  the  full  time  allocated  by  the  commission  for  this 
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purpose  and  go^on  the  air  after  all  permanent  fa-  f 

cilities  were  built,  or  ’ 

2.  Get  on  the  air  as  rapidly  as  possible  with  a  full 

power  interim  operation  for  the  channel,  thereby  making 

Channel  3,  Wichita,  Kansas,  available  for  service  in  the 

community  many  months  ahead  of  the  time  it  would  be 

under  No.  1.  (We  accomplished  this  two  months  and  ^ 

twenty  days  after  the  issuance  of  the  final  decision.) 

A  survey  of  the  many  construction  and  equipment  problems  involved  under 
Nos.  1  and  2  above,  indicated  we  could  get  on  the  air  many  months  in 

4 

advance  of  our  hearing  proposal  time,  if  we  would  build  our  permanent 

■t 

5510  transmitter  and  tower  installation  and  accept  temporary  studio 

- 

facilities. 

4.  Under  such  a  plan,  it  was  obvious  to  us,  v4iile  we  would  be  ^ 

making  maximum  use  of  the  channel  from  a  coverage  standpoint,  that 
we  would  have  to  operate  on  an  interim  programming  basis  until  our 
permanent  studio  facilities  were  built  and  ready  for  occupany.  Further, 
we  felt  this  course  of  action  was  entirely  in  line  with  an  interim  operation.  ^ 
In  our  opinion  there  were  many  distinct  advantages,  community- wise,  ^ 

to  the  interim  studio  and  programming  operation.  ^ 

If  we  went  on  the  air  as  rapidly  as  possible  with  permanent  ^ 

full  power  transmitter  facilities  and  temporary  studios  with  ^ 

an  interim  programming  operation,  we  could  accomplish 
the  following:  (see  attachment  A) 


4> 
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A.  Provide  an  additional  television  outjlet  in 

^proximately  2  1/2  months,  (see  attachment 

B)  I 

I 

B.  Use  an  actual  interim  operating  peijiod  for  the 
building,  training,  and  rehearsal  of  the|  many  public 
service  organizations  for  whom  we  had  | programmed 
and  at  the  same  time  perform  a  much  needed  service 

I 

for  these  organizations,  instead  of  being  blacked  out 
for  reasons  of  constructing  the  permanent  studios. 

C.  Since  many  personnel  changes  havej  occurred  in 
the  various  public  service  organization^  in  the  past 

I 

3  years,  we  could  utilize  the  time  consumed  in  our 

i 

interim  operation  to  review  formats  ancj  content  witii 
the  new  administrative  heads,  thereby  insuring  a 

compliance  with  our  commission  proposal  in  this 

] 

regard.  | 

D.  For  the  benefit  of  all  concerned,  integrate  our 

i 

proposed  public  service  and  other  live  programming 

i 

into  our  program  schedule  and  operation  in  an  orderly 
manner  well  in  advance  of  the  most  opti  mistic  pre¬ 
diction  that  could  be  made  in  1952.  (Several  industry 

I 

write-ups  have  been  made  of  our  recorc^  breaking  feat, 
namely,  we  broke  ground  for  the  dead  ipen  on  our 
1070  foot  tower  on  July  15,  1955  and  hai  our  per¬ 
manent  transmitter  building  constructeci,  the  per- 

i 

manent  tower  constructed,  and  a  full  power  operation 
on  the  air  on  September  1,  1955).  See  Attachment  B 
to  this  exhibit.  I 
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Accordingly,  since  all  our  key  programming,  production,  and  engineer¬ 
ing  personnel  were  experienced  in  television,  we  decided,  for  the  above 
reason  that  an  interim  operation  would  be  more  beneficial  to  all  con¬ 
cerned  and  proceeded  on  that  basis. 

5.  Mr.  George  Brown’s  statement  covers  certain  basic  policies, 
and  I  worked  with  him  and  directed  other  individuals  associated  with  the 
corporation  in  the  steps  he  describes.  I  have  also  worked  closely  with 
Mrs.  Phares,  Mr.  Marye,  Mr.  Park,  and  the  rest  of  the  KARD-TV 
staff  in  the  matters  described  in  their  statements.  This  has  been  a 
full  time  job  for  me,  requiring  50  or  60  hours  per  week,  and  sometimes 
more,  from  the  time  of  the  grant  of  the  construction  permit  in  June  1955 
to  the  present.  I  shall  try  in  this  statement  to  cover  facts  not  covered  in 
detail  in  other  statements  being  submitted. 

6.  The  KFH  statement  is  correct  to  the  effect  that  Mr.  Van  Buren 
DeVries,  is  not  presently  employed  by  KARD-TV,  and  It  is  not  expected 
that  he  will  be  employed  by  the  station.  Mr.  DeVries  was  under  contract 
for  such  employment  but  during  the  lengthy  period  which  expired  between 
the  hearing  and  the  final  Decision,  Mr.  DeVries  obtained  the  position  of 
program  director  of  WGR-TV,  then  a  major  NBC  affiliate  in  Buffalo. 
Following  the  final  Decision,  after  numerous  phone  calls,  I  met  with 
Mr.  De  Vries  and  urged  him  to  accept  his  position  with  KARD-TV.  Mr. 
De  Vries  subsequently  came  to  Wichita  from  Buffalo  at  the  e?q>ense  of 
KARD-TV  to  discuss  his  position  further,  but  after  careful  thought  de¬ 
termined  that  he  should  not  leave  his  program  director’s  position  at 
WGR-TV,  expressing  as  a  principal  reason  the  fact  that  his  wife  de¬ 
sired  to  remain  in  Buffalo,  where  his  family  had  established  a  home,  an 
attitude  which  we  considered  justified  after  so  long  a  delay.  However, 
Mr.  De  Vries  did  recommend  to  us  Mr.  Jack  Park,  who  had  previously 
worked  with  and  ultimately  succeeded  Mr.  De  Vries  in  television  pro¬ 
gramming  duties,  as  set  forth  in  Mr.  Park’s  statement,  and  Mr.  De 
Vries  also  recommended  us  to  Mr.  Park.  As  a  result,  Mr.  Park,  who 
has  extensive  television  background,  was  hired  in  place  of  Mr.  De  Vries 
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and  has  the  title  of  assistant  program  director.  Similarly,  the  position 
of  Mr.  Fred  Smith  with  the  staff  was  made  available  to  him,  but  because 
of  the  long  delay  between  the  time  of  Mr.  Smithes  contract  and  the  final 
Decision,  Mr.  Smith  took  other  employment  with  which  he  desires  to 
remain.  Neither  Mr.  Smith  nor  Mr.  De  Vries  were 
5512  EXHIBIT  2,  Page  4 

stockholders  or  stock  subscribers.  By  contrast  oii  this  point  in  the  KFH 
statement,  Mrs.  Bassett,  their  proposed  public  service  director,  and 
Mr.  Folks,  their  proposed  educational  director  and  television  training 
expert,  are  no  longer  in  the  employ  of  KFH.  Further,  it  is  with  regret 
that  we  must  note  here  that  Mr.  Frank  Webb,  the  IfFH  Vice  President, 
Director,  and  present  and  proposed  General  Manager  is  no  longer  avail¬ 
able  to  KFH,  due  to  his  recent  death  on  November  28,  1955. 

7.  The  claim  is  made  that  the  binding  contrajcts  of  Wichita  TV  with 

I 

local  talent  are  either  non-existent  or  have  been  breached  since  this 

i 

talent  has  not  participated  in  programs  on  the  station.  The  use  of  this 
talent  during  our  present  interim  operation  was  neyer  contemplated,  and 

I 

this  would  have  been  impossible  in  the  limited  studios  originally  planned 

] 

for  the  interim  operation,  assuming  such  an  operation  was  authorized 

I 

by  the  Commission  at  all.  However,  since  the  graht  of  the  ^plication, 

I 

and  before  the  filing  of  the  KFH  petition  of  November  15,  1955,  I  had  con¬ 
tacted  aU  of  the  talent  proposed  to  be  used  by  Wichita  TV  (Exhibit  35) 
still  residing  in  Wichita,  and  there  is  no  change  in  |)lan  whatsoever  with 
regard  to  the  use  of  such  talent  when  the  full  operation,  which  is  what  was 
set  forth  in  the  programming  proposal  in  the  hearing,  goes  into  effect 
All  of  that  talent  is  not  now  available  because  of  the |  passage  of  time. 

Miss  Donna  Harrison,  for  the  program  *The  Body  ^eautiful,  ”  has  left 
Wichita,  but  we  are  confident  she  can^be  replaced.  Murel  Kimrey,  who 
headed  the  western  music  band  to  be  used,  has  left  ^or  the  West  Coast, 
but  I  have  participated  in  negotiations,  as  has  Mr.  ^rk,  for  a  live 
western  band  of  at  least  equivalent  talent  to  be  used  jin  our  major  fa¬ 
cilities.  Mr.  Tommy  Lewis,  whose  popular  music  prchestra  was  to 
participate  in  our  programming,  is  unfortunately  deceased,  but  a  substitute 
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musical  group  is  readily  available.  Faye  Martin,  food  specialist,  has 
reconfirmed  her  intention  to  participate  in  our  programming.  Professor 
i  Fred  Mayer  has  reconfirmed  his  intention  of  producing  the  program  ’TV 
Piano  Pla3rtime"  and  is  presently  working  on  another  program  which  is 
,  scheduled  for  regular  broadcast  by  Friends  University  during  the  interim 
operation.  Similarly,  the  participation  in  the  regular  programming  by 
the  Wichita  String  Quartet,  and  Mr.  Mike  Murra,  golf  professional  in 
the  Wichita  area,  may  find  it  necessary  to  limit  the  vigor  of  his  television 
appearances  under  doctor’s  orders.  Mrs.  Betty  Dickerson  has  reaffirmed 
her  participation  in  our  regular  programming  when  that  commences  and 
5513  EXHIBIT  2,  Page  5 

conferences  have  been  had  with  her  about  a  periodic  participation  in  our 
interim  programming,  as  it  is  set  forth  in  Mrs.  Phares’  statement. 

Since  Mrs.  Dickerson,  unlike  the  other  talent,  did  not  have  a  contract 
effective  from  the  date  of  a  grant,  but  was  subject  to  cancellation  by  her 
within  two  years  of  its  date  of  execution,  which  because  of  the  long  de¬ 
lays  in  this  case  has  already  e:q)ired,  I  arranged  on  August  16,  1954, 
with  Mrs.  Dickerson  to  extend  her  contract  18  months  so  she  would  be 
definitely  available  for  her  program  when  our  permanent  studios  were 
ready. 

9.  For  example,  during  the  first  month  Wichita  TV  went  on  the 
air,  I  had  a  number  of  telephone  discussions  with  President  Corbin  of  the 
University  of  Wichita,  and  a  personal  visit  with  him  in  September,  1955. 

In  October,  1955,  I  participated  with  Mrs.  Phares,  our  public  service 
director,  and  Mr.  Park  in  an  extensive  discussion  with  President  Corbin, 
during  which  time  I  assured  him  that  we  desired  and  intended  to  carry 
forward  the  programming  to  be  produced  by  or  through  the  University  in 
accordance  with  our  proposal  and  to  furnish  the  funds  in  accordance  with 
our  financial  commitment  to  assist  in  the  developing  of  the  educational 
programs.  At  this  time,  the  University  was  not  immediately  ready  to  go 
forward  with  its  programming  as  contemplated,  although  that  programming 
was  in  the  active  planning  stage,  as  is  more  fully  set  forth  in  these 
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statements,  and  the  funds  will  be  made  available  to  ihe  University  in 
exact  accordance  with  our  commitment  for  program  preparation.  It 

should  be  noted  that  our  present  limited  studios  are  not  equipped  to  pre- 

! 

sent  the  full  programming  contemplated  for  the  University,  and  that  the 

i 

University  in  October,  1955  sent  two  members  of  it^  staff  to  study  our 
temporary  facilities  to  determine  the  extent  to  whicll  the  University  can 
5514  EXHIBIT  Page  6 

I 

program  in  our  studios  during  the  interim  operation!  Wichita  TV  is  in 
no  way  delinquent  in  its  payment  to  the  University,  i^or  will  it  be. 
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ise  adopted  policies 


10.  Claims  are  made  that  Wichita  TV  otherW|i 

^Tor  hearing  purposes  only.  In  addition  to  the  specific  refutations  in  this 

i 

and  other  statements  to  that  unjust  and  unjustified  atjtack,  there  is  at- 

I 

tached  the  first  staff  memo  issued  by  the  station,  which  policies  are  fully 
enforced  (Attachment  C) .  All  key  personnel  of  the  s^tion  have  read  this 
memo  and  acknowledged  having  done  so  in  writing.  ^  the  personnel  were 
not  with  the  station  at  the  time  the  memo  was  released,  their  first  as  - 
signment  was  to  read  this  memo  and  | 

I 

With  the  exception  of  subordinate  engineering  personnel,  all 
appropriate  personnel  of  KARD-TV  were  given,  and  |  instructed  to  read  at 

I 

the  time  of  hiring,  the  corporate  program  policy  statement  which  was 
introduced  at  the  hearing  on  our  application.  In  accordance  with  the  sta- 

i 

tlon*s  policy,  no  programs  containing  obj  ection^le  material  have  been 
broadcast  to  our  belief,  and  every  effort  is  made  to  ^ssure  that  no  ob- 

i 

jectionable  material  is  broadcast.  Instructions  havq  been  given  the  staff 
for  previewing  all  film  in  order  to  effectuate  the  policy  of  the  station  re- 

I 

garding  the  carrying  of  no  objectionable  material  at  ^ny  time  and  the 

carrying  of  no  undesirable  adult  drama  or  any  other  programs  which 

i 

might  be  undesirable  for  children  during  the  hours  wjhen  children  would 
normally  be  awake.  The  statement  being  submitted  |)y  Mr.  Park  shows 

that  this  policy  has  been  carried  out  and  that  no  objectionable  film  has 

1 

been  broadcast,  contrary  to  the  claims  of  the  Webb  ^idavit. 
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11.  With  respect  to  network  program^  when  KEDD,  the  NBC 
affiliate  in  Wichita  operating  on  Channel  16,  had  technical  difficulties 
which  caused  it  to  go  off  the  air,  as  a  public  service  KARD-TV  carried 
the  NBC  net  work  schedule.  A  copy  of  KARD-TV*  s  notification  to  the 
Commission  to  this  effect  is  attached  (Attachment  C).  KARD-TV  carried 
the  NBC  programs  on  one  and  a  half  hours*  notice,  showing  what  we  be¬ 
lieve  to  be  considerable  technical  proficiency  in  so  doing,  and  those  pro¬ 
grams  were  carried  for  a  period  of  six  days  without  any  compensation 
whatsoever  to  KARD-TV.  We  offered  to  carry  these  programs  without 
compensation  so  that  the  people  in  Wichita  and  this  area  who  had  come  to 
rely  on  these  NBC  programs  would  not  be  deprived  of  them,  knowing  that 
compensation  arrangements  on  such  short  notice  might  result  in  certain 
of  the  programs  not  being  made  available  to  the  Wichita  area.  We  were 
able  to  do  this,  as  Attachment  C  anticipated,  with  rearrangement  of  all 
public  service  programming  so  that  the  public  service  organizations  were 
not  deprived  of  their  access  to  their  audience.  We  were  familiar  with  the 
NBC  programs 
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referenced  at  page  23  of  Mr.  Webb*s  statement,  having  viewed 
them  and  other  NBC  programs  for  the  preceding  several  months,  and 
were  entirely  satisfied  that  none  of  the  programs  referenced  by  Webb 
were,  in  their  present  form,  undesirable  for  children* s  viewing,  and  the 
programs  listed  by  Mr.  Webb  were  in  fact  suitable  for  such  viewing, 
despite  the  rather  grim  synopses  given  of  such  programs  in  the  KFH 
Petition.  With  respect  to  these  network  programs  as  well  as  the  film 
programs  which  Mr.  Webb  incorrectly  claims  (*’or  persons  under  his 
direction  and  supervision^*  incorrectly  claimed),  bad  material  undesir¬ 
able  for  children,  no  such  program  material  was  broadcast  by  KARD-TV 
prior  to  9  pm,  and  if  the  Commission  desires  to  view  them,  every  effort 
will  be  made  to  obtain  the  films  referenced  by  Webb  and  kinescopes  of 
the  NBC  network  programs  to  submit  to  the  Commission. 

4c  4c  ♦  4c  4c  4c 
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13.  All  of  the  programs  described  as  having  tfeen  broadcast  or  as 

I 

Specifically  planned  for  broadcast  in  either  this  or  ojbher  statements 

being  submitted  were  broadcast  or  plans  for  their  br|oadcast  were  de* 

i 

veloped  \ 

5517  EXHIBIT  2,  Page  9 

i 

prior  to  the  filing  of  the  KFH  petition  of  Noven^ber  15,  1955.  Addi- 

I 

tional  planning  for  public  service  and  other  programjning  has  continued 
since  November  15,  1955  and  will  continue  to  achiev^  our  plan  of  having 

I 

our  full  local  live  programming  developed  by  the  timb  our  permanent 

i 

studios  are  ready  for  use.  ★  ♦  ♦  *  | 

/s/  Wm.  J.  Moyer,  | 

General  Manager  apd  Vice  President 

[JURAT]  I 
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Attachment  C 
Page  1  I 

OFFICE  MEMO  #1  July  26,  l|955 

FROM:  General  Manager  I 

TO:  All  Employees  j 

SUBJECT:  General  Information  of  Authority  and  Res^nsibility  of 
Television  Licensee.  | 

♦  #  ♦  4c  ♦ 

In  an  effort  to  give  all  employees  a  better  insight  into  the  FCC*s 
idea  of  the  responsibilities  of  a  licensee  to  his  comm|mity,  it  is  requested 

that  all  employees  read  the  FCC*s  ’’Public  Service  Responsibility  of 

1 

Broadcast  Licensees”  commonly  called  ’’The  Blue  Bobk”,  which  will  be 

■  I 

found  in  the  general  files  of  this  station.  As  a  further  insight  into  the 

policy  of  the  operation  of  this  station,  it  is  requested  that  all  employees 

i 

read  the  ’’Television  Code”  of  the  National  Assoclatioh  of  Radio  and  Tele- 

i 

vision  Broadcasters  to  which  this  station  subscribes.  I  The”Television 

5520  Code”  will  also  be  found  in  the  general  files  of  Ihis  station. 
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EXHIBIT  3 

5522  STATEMENT  ON  GENERAL  PUBLIC  SERVICE  ACTIVTnES 

♦  #  *  *  * 

5523  The  decision  for  beginning  an  interim  operation  permitted  the  ren¬ 
dering  of  service  to  the  organizations  months  earlier  than  planned.  In 
August,  the  Public  Service  Director,  Mrs.  Alan  Phares,  began  her 
orientation  with  staff  and  review  of  formats  and  organization  personnel. 

In  early  September,  she  began  contacting  the  organizations.  Since 

then  she  has  average  d  60  hours  weekly,  at  the  station  and  working 
with  the  various  groups.  As  promised,  she  is  keeping  her  contacts  with 
the  many  civic  groups  in  which  she  has  long  been  active  and  interpreting 
community  programs  to  the  staff.  At  present  she  is  on  five  Boards 
of  Directors  and  has  kept  her  memberships  in  the  organizations  as  shown 
in  hearing.  The  Public  Service  Director  and  KARD-TV  staff  have  been 
in  contact  with  more  than  370  representatives  of  125  organizations  and  in 
developing  programming,  these  contacts  have  averaged  eight  discussions 
per  organization. 

In  contacts  with  all  organizations  the  interim  operation  has  been 
explained,  the  offer  of  time  and  assistance  has  been  given  and  the  desire 
expressed  to  program  for  current  needs  and  projects.  The  policy  of 
year-round  public  education  to  organizational  needs  and  projects,  rather 
than  just  campaign  time  was  expressed.  The  need  for  a  training  course 
for  public  service  organizations  in  the  opportunities,  techniques  and 
problems  of  television  and  its  assistance  in  making  their  programs 
effective,  was  discussed  and  plans  of  KARD-TV  for  presentation  in  the 
permanent  facilities.  The  interest  and  response  has  been  gratifying,  as 
shown  by  the  sampling  of  letters  shown  as  Attachment  A  of  this  Exhibit. 

5524  In  developing  programs,  panels,  interviews,  etc. ,  of  whatever  length, 
assistance  has  been  provided:  suggestions  as  to  type  and  length  of  program, 
participants,  phases  of  organizations'  program  which  would  best  lend  them¬ 
selves  to  the  medium,  need  and  use  of  visual  aids,  timing  of  segments, 
effect  of  colors,  jewelry,  make-up,  and  amount  of  material  which  can  be 
covered  in  a  given  period.  The  need  and  use  of  rehearsal,  both  out  of  the 
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studio  and  in,  has  been  explained.  Rehearsal  at  the  station  has  consisted 
of  final  orientation  of  program  content  and  participants  with  station  announcer 
and  director  and  studio  orientation  for  hand  signals,  lighting,  position, 
etc.  Where  necessary  live  camera  rehearsal  has  been  provided.  Where 
the  program  involved  movement,  special  sound  effects,  or  other  tech¬ 
nical  problems,  previous  consultation  in  the  studio  with  the  technical  per¬ 
sonnel  has  been  required  by  the  station.  Even  in  the  contacts  involving 
only  spots,  policy  has  been  explained  and  information  given  on  the 
preparation  of  slides,  posters,  continuity  and  deadlines. 

In  programming  for  the  organizations,  few  "single  Shots"  were 
used.  Wheresrer  possible  several  types  of  programs  were  provided  in 
(Afferent  time  segments,  with  different  personnel,  through  panels, 
interviews,  Man  On  Street,  film,  news  and  spots.  (See  Retarded 
Children's  Association  programming  -  Other  Public  Service  Organizations, 
Exhibit  3,  p.  90)  Thus  the  organization's  program  is  seen  by  more 
people  and  more  of  their  personnel  is  trained  in  working  with  the  station's 
policy,  iacilities  and  personnel. 

The  short  interviews  (2-5  minutes,  6:30-6:40  p.m.),  which  KFH 
refers  to  as  "unscheduled"  (p.  13  (6))  have  been  planned  and  regularly 
scheduled  since  September,  usually  two  weeks  in  advance.  They  have 
been  used  to  meet  current  needs  of  the  organizations,  for  year-round 
education,  and  beginning  training  for  regular  programs.  Here  again 
technical  assistance  was  provided  and  rehearsal  (30  minutes)  required. 

In  developing  regular  programming  with  organizations  to  which 
Wichita  Television  Corporation,  Inc.  is  committed,  KARD-TV  has  pro¬ 
vided  all  the  services  already  detailed.  The  current  needs  of  these 
5525  organizations  have  been  programmed  and  are  being  mutually  used  as 
training  for  the  regular  programming  in  the  permanent  facilities.  Many 
discussions  have  taken  place  between  these  organizations  and  the  Public 
Service  Director,  the  General  Manager,  President,  and  other  Staff 
Directors.  In  the  three  to  four  years  since  mutual  commitments  were  made 
and  formats  perpared,  most  organizations  have  had  three  changes  of 
officers  and  Boards,  there  are  new  staff  members  in  some  cases,  projects 
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have  been  completed  and  others  undertaken,  and  personnel  assigned  to 
other  activity.  On  one  instance  an  organization  maintained  a  Television 
Chairman  for  two  years  in  preparation  for  its  commitment,  and  last 
Spring  the  position  was  dropped.  So  Wichita  Television  Corporation, 

Inc.  has  been  required  to  reaffirm  its  commitments,  recontact,  reeducate 
in  some  cases,  and  replan  formats  in  the  light  of  four  years  of  changes  in 
organization's  projects  and  programs. 

The  same  desire  for  regular  programming  and  belief  in  its  effective¬ 
ness  has  been  found  in  every  case,  denying  KFH’s  charges  of  ’’superficial, 
stereotyped  and  ineffectual  contacts  made  in  the  investigation  of  community 
needs”.  (KFH  Petition,  p.  2  (4))  Extensive  planning  with  these  organiza¬ 
tions  has  resulted  in  certain  ones  already  being  regularly  programmed, 
others  committed  to  beginning  dates  in  December,  January  and  late 
winter.  A  few,  because  of  current  personnel  commitments  to  other 
projects  will  have  to  wait  until  Spring  when  their  year’s  program  is  planned 
and  personnel  allocated.  Meantime,  KARD-TV  is  scheduling  extensive 
public  service  organizations  programming  around  their  current  projects. 

,  Where  other  substantial  public  service  organizations  have  current 
programs,  within  the  categories  as  planned,  and  personnel  resources  to 
:  meet  these  standards,  regular  programming  has  been  scheduled.  (See 
Junior  Chamber  of  Commerce  Scheduled  programming  in  this  Exhibit.) 

Wichita  Television  Corporation  believes  that  this  procedure  in 
developing  regular  programming  is  consistent  with  the  requirements 
of  an  interim  operation.  It  is  the  most  effective  way  of  fulfilling  its 
commitments  to  the  Commission  and  at  the  same  time  demonstrating  its 
knowledge  of  and  responsibility  to  the  public  service  oiganizations. 

552  S  The  fundaments  difference  is  a|^>arent  again.  KFH  says  in  effect 

that  had  it  been  the  successful  a{^ leant,  it  would  have  required  the  organi¬ 
zations  to  produce  on  their  commitments  immediate ty.  KARD-TV  says  that 
since  the  changes,  brought  in  the  three  to  four  year  delay,  were  no  one’s 
:  fault,  the  station  has  the  responsibility,  not  to  merely  fill  time,  but  to 
reevSuate  the  organizations  programs  as  they  exist  today;  work  with  them 
for  development  of  programs  of  quality  that  will  serve  the  group’s  purpose; 
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to  train  them  as  current  need  is  met  during  the  Interim  operation;  and  thus 
to  satisfy  all  commitments  when  the  full  operation  b^ins  in  permanent 
facilities. 

An  examination  of  the  programming  documented  within  the  various 
categories  in  this  Exhibit  shows  the  extent  and  development  of  this 
planning  and  the  stage  of  development  of  each.  The  letters  and  exhibits, 

^own  as  Attachment  A  of  this  Exhibit,  reflect  the  willingness  of  the  or¬ 
ganizations  to  meet  their  commitments  and  their  ai^alysis  of  the  services 
provided  by  KARD-TV.  They  do  not  reflect  a  *’for  hearing  purposes  only*’ 

I 

relationship.  | 

An  analysis  of  these  efforts  and  the  result  thereof  now  follows. 

5527  EDUCATION  I 

Wichita  Television  Corpolration  is  committedjto  the  Commission  for 
the  presentation  of  numerous,  high  quality,  specific  programs  in  the  field 
of  education.  During  hearing  and  in  this  petition,  ^FH  has  termed  them 
”  impractical”  and  "unsound".  No  explanation  for  ttiese  terms  has  ever 
been  given.  The  inference  remains  that  the  institutions  did  not  have  the 
material  to  keep  their  commitments  to  Wichita  Television  Corporation 

i 

and  Wichita  Television  Corporation  was  "blue  booking"  because  KFH  had 

i 

not  and  did  not  intend  to  devote  as  much  time,  mon^y  and  effort  to  this 
vital  area.  KARD-TV^s  performance  in  developing  this  programming 

I 

during  the  first  two  and  one-half  months  of  the  interim  operation  demon- 

I 

strates  the  responsibility  of  the  Corporation  and  th^  importance  it  attaches 

i 

to  the  educational  programs.  All  the  resources  of  the  station  have  been 
utilized  in  the  careful  planning  with  the  educational  |  institutions.  Contacts 
were  renewed  and  offers  of  time,  technical  and  financial  assistance  re- 

i 

affirmed.  A  complete  review  of  formats  was  required  because  of  changes 
in  personnel  and  program  of  the  institutions  in  the  three  to  four  years 
since  the  formats  were  perpared.  Internal  arrangements  have  had  to  be 
made  within  the  institutions  for  assignment  of  responsibility  for  these 
commitments  in  addition  to  existing  programs  and  projects. 

The  development  of  programming  with  each  ii^titution,  the  participants, 
and  stage  of  planning  will  be  detailed  hereinafter.  I 


144 


In  every  instance  programming  was  begun  by  KARD-TV  to  meet 
current  needs  of  the  institution  and  is  being  used  as  training  for  institution 
personnel  preparatory  to  regular  programming.  Technical  assistance  by 
KARD-TV  has  been  supplied  both  in  planning  and  in  preparation  for  pro¬ 
grams.  Rehearsal  time  has  been  provided  by  KARD-TV  even  for  the  short 
interviews. 

Contacts  have  been  made  with  education  groups  beyond  those 
specifically  programmed.  Programs  should  be  forthcoming  from  such 
groups  in  varying  amounts. 

In  all  cases,  however,  there  is  complete  understanding  of  the 
interim  operation  of  KARD-TV  and  the  policy  of  developing  programming 
as  committed  for  the  full  operation.  Each  institution  is  enthusiastic 
5528  with  the  oppoerunities  offered  and  none  has  refused  cooperation  toward 
the  full  program  as  committed.  Letters  from  various  institutions  confirm 
the  extent  of  planning,  services  rendered,  development  toward  regular 
programming  and  desire  to  fulfill  their  commitments. 

1.  WICHITA  UNIVERSITY 

The  conferences  between  Wichita  University  and  KARD-TV  and  the 
results  thereof  follow. 

On  the  first  week  in  September,  1955  at  Wichita  University,  Dr. 
Corbin,  president  of  Wichita  University,  and  Lester  Rosen,  Public 
Relations  Director  met  with  KARD-TV  General  Manager,  Wm.  Moyer. 

Mr.  Moyer  explained  that  KARD-TV  was  beginning  its  interim  operation 
and  desired  to  start  developing  educational  programming  to  which  Wichita 
Television  Corporation  is  conimitted.  He  renewed  promise  for  financial 
assistance  to  the  University  as  soon  as  programming  was  developed. 

On  the  last  week  in  September,  1955  at  Wichita  University,  Dr. 
Corbin  and  Lester  Rosen  met  with  KARD-TV  General  Manager,  Wm. 
Moyer,  Assistant  Prc^am  Director,  Jack  Park,  and  Public  Service 
Director,  Mrs.  Alan  Phares.  Discussion  was  concerned  with  changes  in 
University  personnel  and  program  commitments  in  regard  to  the  formats 
that  had  been  prepared  3 1/2  years  previously  .There  was  discussion  of 
actual  programs  which  might  be  developed:  Musical,  Dr.  Corbin^ s  Series, 

,  Gil  Jones  Great -Books,  etc.  The  completion  by  summer  of  the  big 
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Fine  Arts  Center  at  the  University  would  delay  prod^iction  of  certain  pro¬ 
grams  to  be  presented  direct  from  W.  U.  Mr.  Moybr  e3q)ressed  his  de- 

i 

sire  that  programming  begin  as  soon  as  possible,  tliat  the  interim  operation 
be  used  as  training  period  for  university  personnel  ^n  working  with  the 
station  so  that  the  full  programming  commitment  co^d  be  developed  when 

i 

permanent  facilities  were  completed.  Mr.  Moyer  e^lained  that  KARD-TV 

i 

was  working  with  other  schools  and  universities,  de|veloping  programming 

which  was  represented  within  the  coordinated  W.  U.|  proposal.  He  said 

i 

again  that  financial  assistance  would  be  given  as  prc|mised  as  soon  as 
university  plans  were  formalized.  Dr.  Corbin  saidjthat  Mr.  Rosen  would 

be  in  charge  of  coordinating  this  planning  for  the  university,  Mr. 

i 

Minser,  Technical  advisor  for  W.  U. ,  would  come  ^own  to  KARD  to  go 

I 

over  facilities  and  technical  assistance  with  the  staft.  Meantime  KARD- 
5529  ^ 

TV  would  program  around  the  current  needs  of  the  l^niversity  while  r^ular 
programming  was  being  developed.  I 

I 

Mrs.  Phares  has  been  in  contact  with  Mr.  Ro^en  on  at  least  twelve 
occasions  regarding  programming.  In  the  last  week  of  October  she  told 
him  she  was  beginning  to  schedule  time  for  regular^tograms  to  which 
KARD  was  committed  and  requested  that  he  select  t^e  segments  for  the 

I 

I 

University  that  would  be  held  until  the  planning  for  U.  Programming 
was  completed.  I 

i 

Mr.  Minser  visited  the  station  on  two  occasions,  discussed  facilities 

i 

and  technical  assistance  with  the  staff  of  HARD.  Dii.  Corbin’s  letter, 
dated  November  29,  1955,  confirms  the  foregoing.  (See  Exhibit  3, 
Attachment  A,  pages  1  and  2  )  | 

Programming  around  current  nee4s: 

Sept.  -  Interview ,  2  minutes  ’’need  for  triined  teachers”. 
Department  of  Logopedics. 

Sept.  -  University-Community  Theater 
Sept.  -  2  minutes  Interview  -  Institute  -  3  minutes  - 

Man  On  the  Street.  | 

i 

Oct.  -  Interview  -  W.  U.  Pop  Symphony  - 12  minutes 
Oct.  -  Film  Society  -  Interview  -  2  minutes 
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Oct.  -  W.  U.  Interview  -  2  minutes  -  Benefit  Professional 
Training  Institute. 

Nov.  -  Opera  -  Interview  -  4  minutes 

Nov.  -  Opera  Preview  -  15  minutes 

Nov.  -  Band  Day  -  Interview  -  2  minutes 

(See  Attachment  A,  Pages  2a,  2b,  and  2c) 

Spots  on  night  classes,  Faculty-Artists  Series,  Opera, 

Pop  Symphony,  Inst,  benefit,  University-Community  Theater. 
University  personnel  have  been  used  on  other  programs  - 
Dr.  Herman  for  Community  Planning  Council  and  Moderator  of 
panel  on  Retarded  Children's  Association,  Dr.  Sauer,  Moderator, 
panel  for  Urban  League. 

In  November,  Mrs.  Phares  met  three  times  with  Wichita  University 
Professor  Steve  Worth,  regarding  possible  formats  for  University  pro¬ 
gramming.  Professor  Worth  has  also  conferred  with  Dr.  Corbin  on  these 
formats,  ) Formats  on  Economic  Background  of  current  National  and 
International  Events,  Public  Affairs  -  Asia  Series,  Science  Series, 
Sociological-Cultural  Series,'  Constitutional  and  Historical  Background  of 
Current  Problems.) 

A.  Wichita  Public  Schools. 

The  discussion  here  includes  the  programming  which  is  a 

__^^part  of  the  coordinated  (Wichita  University,  Public  Schools,  Parochial 
DDoU 

Schools,  other  Universities)  Wichita  University  television  commitment  and 
.  fie  specific  program  ^’High  Schools  of  Wichita”. 

Mrs.  Phares,  KARD-TV  Public  Service  Director,  contacted  the 
Wichita  Superintendent  of  Schools  in  September.  She  expressed  KARD- 
TV^s  desire  to  begin  working  with  and  programming  for  the  schools  as 
soon  as  possible.  She  was  referred  to  Mr.  Claude  Welch,  Chairman 
of  Radio-TV  Committee  for  the  public  schools.  Since  that  time  Mr.  Welch 
and  Mrs.  Phares  have  had  over  ten  discussions  on  development  of  regular 
programming  and  current  programs.  In  addition,  Mrs.  Phares  has  been 
in  contact  with  other  members  of  the  Radio-TV  Committee,  every  high 
school  principal,  heads  of  various  departments,  and  individual  teachers 
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on  all  levels  who  have  participated  in  programs.  j 

Technical  assistance  has  been  provided  for  planing  of  programs, 
preparation  of  material,  etc.  Behearsal  time  has  been  provided. 

Training  of  school  personnel  through  current  programs  has  been  dis¬ 
cussed  as  preparation  for  regular  programming.  A  manual  of  television 
information  for  school  use  is  in  preparation  by  KAKt)-TV.  The  Public 
School  Radio-TV  Committee  has  been  working  up  programs  for  regular 
presentation.  A  meeting  has  been  scheduled  with  this  Committee  for  the 
week  of  November  28,  1955,  to  finish  plans  and  apprj^ve  a  beginning 
date,  (Exhibit  3  Attachment  A,  page  3).  The  public  School  representatives 

I 

have  been  efficient  and  most  cooperation  in  this  succjessful  development  of 
programming.  Following  are  programs  presented  ajid  scheduled,  some 

i 

through  the  committee,  some  co-sponsored  by  the  schools. 

I 

October  6,  1955  — PTA  Council  Activities;  Li^e  Interview 

2  minutes.  | 

October  31,  1955  —  West  High  School  Annual  F^l  Music  Festival, 

GirPs  Ensemble;  Live,|  6:00-6:15  PM. 

October  25,  1955  — Editor,  "Kansas  Teacher"^  Live  Interview, 

6  minutes  (Man  On  the  Street)  Book  Fair. 

October  23,  1955  — Principal  and  Teacher,  Art  work  and  Children*s 

Books;  Live  Interview,  1 10  minutes,  8:45-9:00 

PM  (Book  Fair)  j 

(See  Attachment  A,  Pa^es  3a,  and  3b) 

5531  October  27,  1955  — National  illustrator  and  autjior  of  Children's 

books;  Live  interview  aiid  sketching,  6:00- 
6:15  PM.  ! 

I 

November  3,  1955  —  American  Education  Week;  Live  interview  on 

school  activities,  2  miijutes. 

November  6,  1955  —  Live  Panel  discussion,  Eljementary  School 

Libraries,  8:30-8:45  PM. 

i 

December  6,  1955  —Live  Preview,  East  High  School  Christmas 

i 

Opera,  6:15-6:30  PM.  | 

i 

December  5,  1955  — Live  Interview,  Business  I^epartment,  West 

High,  2  minutes.  I 
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5533  4.  UNLOCKING  THE  POOH 

Discussions  have  been  held  regularly  at  the  Institute  of  Logopedics 
since  August,  1955,  on  developing  of  regular  programming  as  planned. 
Participating:  Director  of  Institute,  staff  representatives  of  Women’s 
advisory  Council  and  KARD-TV’s  Public  Service  Director.  The  scientific 
and  professional  nature  of  thei  Institute’s  work  as  well  as  ethical  considera¬ 
tions  require  the  most  careful  presentation.  Development  of  this  programming 
promises  presentation  in  the  hear  future  (See  Exhibit  3,).  (Attach- 
,  ment  A,  Page  6).  The  first  series  will  be  used  as  training  for  Institute 
'  personnel  for  the  more  ambitious  programs  to  be  produced  when  KAHD- 
TV’s  studio  facilities  are  completed. 

September  5,  1955,  live  interview  on  need  for  professionally  trained 
personnel  in  field. 

September  29,  1955,  live  interview,  2-1/2  minutes  —  Women’s 
Advisory  Council. 

October,  1955,  live  interview,  3  minutes  (Man  On  the  Street). 
Non-commercial  spot  announcements,  3. 

6.  FRIENDS  UNIVERSITY 

Frequent  discussions  have  been  carried  on  between  KARD-TV’s 
Public  Service  Director  and  the  University  TV  Committee  members  at 
:  the  University.  As  a  result  of  planning  since  September,  1955,  regular 
programming  begins  Tueaday,  December  13,  1955,  7:45-8:00  PM.  Music, 
drama,  art,  museum,  foreign  students,  etc.  will  provide  subject  material. 

(See  Exhibit  3,  Attachment  A,  page  7,  letter  from  Friends  University.) 
Technical  assistance  has  been  provided  for  this  preparation.  Training 
of  university  personnel  during  the  interim  operation  will  allow  for  further 
development  of  programs,  i.e. ,  Bach  to  Gershwin  Series. 

On  November  29,  1955,  a  2  minute  live  interview  was  broadcast  with 
a  representative  of  the  dramatic  department. 

♦  ♦♦♦♦♦ 

5538  RELIGION 

♦  ♦♦♦♦♦ 
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The  Evening  Vespers,  3:55-4:00  PM  has  been  e^anjied  to  a  five 
minute  daily  program  (something  more  than  a  "signJon^O*  is  a  short, 
live  sermonette,  a  thought  for  the  day,  and  is  rotated  among  the  ministers. 

i 

Here  again,  training  is  being  provided  which  will  serve  well  in  the  e^anded 
programs  of  full  operation.  Bishop  Carroll  says  thajt  Catholic  participa¬ 
tion  on  this  program  will  begin  in  January.  An  offer  was  also  made  to  use 

i 

this  program  for  celebration  of  the  Jewish  New  Yeaif.  There  are  only 
two  Rabbis  in  Wichita,  one  new,  and  they  could  not  (participate  at  that  time 

by  means  of  synagogue  demands.  This  program  conimenced  on  September 

i 

3,  1955,  and  has  been  on  the  air  continuously  since,  excepting  5  days. 

It  is  a  daily  program  of  impressive  religious  content.  )See  exhibit  3, 
Attachment  B  which  is  a  photograph  of  this  program  pn  the  air.) 

♦  ♦  ♦  ♦  i  ♦  ♦ 

5557  ATljACHMENT  A 

UNIVERSITY  OF  WICHITA 
Wichita  14,  Kansas  I 

i 

Office  of  the  President  November  29,  1955 

Mr.  William  J.  Moyer  j 

I 

General  Manager  ' 

Station  KARD-TV  i 

I 

218  North  Broadway  j 

i 

Wichita  2,  Kansas  I 

1 

Dear  Mr.  Moyer:  | 

This  is  a  letter  detailing  the  extent  of  our  relationship  in  the 
past  few  months  and  clearly  shows  your  continuing  iipterest  in  our 
program.  | 

i 

On  two  occasions  recently  we  have  met  to  disc^iss  the  development 
of  the  educational  programming  to  which  the  Wichita  television 

i 

Corporation  is  committed.  On  each  occasion  you  ha^e  reaffirmed  your 
pledge  of  financial  assistance  to  the  University  as  so<j>n  as  our 
plans  were  formalized.  We  intend  to  accept  that  offe^  as  soon  as  we 
are  ready,  from  the  standpoint  of  facilities  and  personnel,  to  proceed  with 
our  TV  educational  program.  I 


At  least  a  dozen  contacts  have  been  made  between  KARD-TV 
and  Lester  Rosen,  chairman  of  the  University  TV  Committee,  with  regard 
to  specific  time  segments  andi programming  pertaining  to  the  University’s 
current  needs.  Robert  Minser,  technical  advisor  for  the  University’s 
television  programs,  has  visited  the  studio  twice  to  discuss  facilities  and 
technical  assistance.  One  reason  for  some  delay  on  our  part  is  that 
our  Fine  Arts  Center  is  not  yet  completed.  It  will  be  next  summer  before 
the  huge  stage  is  available  and  it  is  there  that  we  expect  most  of  our  campus 
television  shows  to  originate.  Our  programming  will  definitely  be  stepped 
up  as  soon  as  this  is  completed  for  the  inconvenience  of  taking  programs  to 
studios  is  a  serious  handicap. 

Innumerable  telephone  conversations  and  interviews  with  other 
University  personnel  have  taken  place  in  conjunction  with  programs  pre¬ 
sented  by  the  station  in  the  past  three  months,  as  well  as  regularly 
scheduled  quarter-hour  programs  to  begin  next  month.  These  programs 
have  highlighted  campus  activities  (some  34  minutes  of  interviews  and 
previews  plus  numerous  spot  announcements)  in  addition  to  other 
community  programs  in  which  University  personnel  have  participated. 

It  has  been  our  plan,  developed  in  our  conversations  with  you,  that 
we  would  serve  as  coordinator  for  educational  bodies  in  the  area  and  we 
still  intend  to  do  this,  though  we  more  than  welcome  KARD-TV’s  parti¬ 
cipation  in  having  scheduled  the  specific  programs  for  the  local  public 
schools.  Friends  University  and  Southwestern,  all  of  which  will  be  in 
production  by  the  first  of  the  year.  I  understand  contacts  also  have  been 
made  with  the  parochial  schools  and  other  universities  in  the  area. 

Specific  formats  have  been  discussed  for  WU  programs  and  will  be 
scheduled  when  ready.  In  no  sense  have  you  fallen  short  in  your  commitments 
to  us.  We  have  made  a  decision  and,  in  fact,  are  looking  forward  to 
increased  programming  right  after  the  first  of  the  year. 

Sincerely, 

/s/  Harry  F.  Corbin 
Harry  F.  Corbin 


HFCA)jr 
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5559 


Mrs.  Alan  Phares 


UNIVERSITy  OF  WICHITA  | 

Wichita  14,  Kansas 

Octobei’  24,  1955 


Public  Service  Director 
Television  Station  KARD 

Wichita,  Kansas  | 

Dear  Mrs.  Phares:  I 

1 

The  Wichita  University-Community  Theatre  v^ould  like  to  express 
its  appreciation  to  Station  KARD  and  to  you  as  Public  Service  Director 
for  your  cooperation  in  publicizing  the  work  of  the  Tiheatre  since 
September. 

We  have  been  gratified  to  find  both  a  cooperative  spirit  at  KARD 

I 

and  your  very  concrete  help  in  terms  of  assistance  in  preparing  material, 

i 

rehearsal  time  and  space,  and  the  public  service  shbws  themselves. 

i 

We  are  particularly  pleased  with  your  far-sighted  pl^ns  for  the  future, 
which  can  lead  to  invaluable  help  to  the  University  Theatre. 

I 

Sincerely,  | 

/  s/  Mary  J  ane  [Woodard 

Mary  Jane  Woodard 

i 

Director 

I 

5562  WICHITA  CITY  TEACHERS  ASSOCIA^ON 

I 

Administration  Building  | 

i 

428  South  Broadway  | 

Wichita  2,  Kansas 

November  23,  1955 

Mr.  Alan  Phares,  ! 

I 

Public  Service  Director,  i 

KARD  Television  Station, 

Wichita,  Kansas. 

'  j 

Dear  Mr.  Phares:  I 
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I  wish  to  take  this  opportunity  to  thank  you  and  KARD  Television 
for  the  interest  and  excellent  help  you  have  given  to  our  Wichita  City 
Teachers  Association  in  getting  the  school  picture  to  the  public.  It  was 
so  nice  that  you  contacted  us  last  September  offering  to  us  various  spots 
which  we  could  use  for  the  Public  Schools  of  Wichita,  and  which  service 
would  also  provide  experience  and  training  for  school  personnel  in  the  use 
of  the  facilities  at  KARD. 

Your  station  presented  to  the  public  our  American  Education  Week 
announcements,  interviews,  panel  discussions  in  a  very  successful 
manner.  Miss  Kinkaid  with  the  AEW  announcement  really  took  full 
advantage  of  her  two  minutes  of  time.  Miss  McNally  and  her  assistants 
were  quite  pleased  with  their  14  minutes  of  time  in  order  to  tell  about  their 
library  work  in  the  public  schools.  Interviews  with  our  PTA  Council, 
preview  of  our  West  High  SchooPs  Fall  Music  Festival  and  various  other 
announcements  you  have  made  for  us  have  all  been  appreciated. 

Your  willingness  to  provide  rehearsal  time  and  giving  technical 
assistance  and  information  has  helped  in  all  Instances. 

In  the  very  near  future,  Mrs.  Phares,  I  would  like  for  you  to  meet 
with  our  W.  C.  T.  A.  committee  to  complete  plans  for  regular  program 
scheduling.  At  this  time  you  can  give  us  definite  instructions  as  to  the 
formats,  length  of  time  and  personnel  needed  for  our  general  plans. 

Your  manuals  of  information  which  can  be  distributed  to  the  schools  should 
prove  valuable  in  training  our  school  personnel  in  making  of  the  various 
TV  programs. 

Sincerely  yours, 

/s/  Claude  A.  Welch 
Claude  A.  Welch 
CAW/br 
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5570  INSTITUTE  OF  LOGOPEDICI^ 

2400  Jardlne  Drive  j 

Wichita  14,  Kansas  | 

November  j22,  1955 

Mrs.  Alan  Phares  | 

Public  Service  Director  j 

KARD-TV  ! 

1 

218  North  Broadway  i 

Wichita,  Kansas  I 

’  j 

Dear  Mrs.  Phares:  | 

At  your  request,  I  am  reviewing  the  details  of  lour  programming 
with  KARD-TV,  the  services  rendered  by  the  station  to  the  Institute  of 

I 

Logopedics,  and  the  planning  for  regular  programming. 

Since  the  middle  of  August  of  this  year,  about  ^enty  conferences 

i 

have  been  held  at  the  Institute  on  these  matters.  Participants  have 

] 

included  the  Director  of  the  Institute,  the  Executive  |lssistant  to  the 

Director,  the  Head  of  the  Public  Relations  Department  of  the  Institute, 

1 

the  Public  Relations  Committee  and  other  representatives  of  the  Women’s 

I 

Advisory  Council,  various  staff  members  of  the  Institute,  and  the  Public 
Service  Director  of  KARD-TV. 

In  these  conferences,  the  nature  of  the  interim;  operations  and 

1 

temporary  facilities  of  KARD-TV  were  fully  explainejd  by  the  station  to 
us.  Immediate  programs  were  however,  offered  in  <j:onjunction  with  our 
current  needs  —  for  example:  Interviews  on  the  shoirtage  of  professional 

j 

personnel  in  our  field;  interviews  and  spots  on  the  benefit  for  the 
professional  training  program  given  by  the  Women’s  ^dvisory  Council 
this  fall.  These  programs  have  not  only  been  most  hblpful,  but  they  have 
also  served  as  training  for  our  personnel  in  developii^  the  planning  of 
regular  programming.  | 

KARD-TV  has  been  generous  in  supplying  rehe^sal  time;  in 
giving  informationon  techniques  of  presentation,  and  the  preparations  of 
materials,  and  other  similar  services.  I 
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In  the  planning  for  regular  programming  to  which  the  Institute 
and  KARD-TV  are  mutually  committed,  we  have  had  to  recognize  changes 
in  our  personnel,  as  well  as  opportunities  for  additional  programming  as 
the  result  of  the  three  years  delay  in  the  opening  of  this  station.  It  is 
our  intention  to  commence  regular  programming  soon  on  certain  formats 

I 

originally  agreed  upon.  In  the  meantime,  havever,  some  of  the  more  ambi¬ 
tious  prc^rams  must  wait  for  the  permanent  facilities  of  the  station  to 
oecome  available. 

5571  It  was  our  belief  three  years  ago,  and  is  our  belief  today  that 
through  these  programs,  there  will  be  tremendous  opportunities  for 
public  education,  particularly  in  regard  to  the  tragic  needs  of  the  speech 
handicapped,  methods  of  clinical  rehabilitation,  professional  training  and 
research. 

Mutual  planning  with  KARD-TV,  which  is  going  forward  steadily, 
and  the  technical  assistance  of  the  station  should  assure  tremendous  effec¬ 
tiveness  in  these  programs.  We  feel  that  they  will  take  the  Institute  a 
long  way  towards  its  goal  of  resolution  of  the  problems  faced  by  individuals 
with  handicaps  in  communication. 

Sincerely  yours, 

/s/  Martin  F.  Palmer 

MFP:nh  Martin  F.  Palmer 


FRIENDS  UNIVERSITY 
Wichita  13,  Kansas 

November  23,  1955 

Mrs.  Alan  Phares 
Public  Service  Director 
KARD-TV 
Wichita,  Kansas 
Dear  Mrs.  Phares: 

This  will  review  and  confirm  the  arrangements  that  have  been  made 
for  our  forthcoming  series  of  telecasts  over  your  station  starting  December 
13.  Our  meeting  early  in  October  outlined  the  facilities  which  your  station 
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would  make  available  to  us  and  the  assistance  which  jwe  would  have  in  the 

I 

development  of  our  series  of  programs.  The  nature  j of  the  interim  operation 
under  which  KARD  was  working  was  explained.  I 

Subsequent  meetings  with  our  Radio-TV  Committee  resulted  in  the 
planning  of  a  series  of  programs  centered  around  dr^a,  art,  music, 
our  museum,  and  foreign  students.  From  the  varioiis  time  offered  it  was 

j 

decided  to  use  the  Tuesday  evening  spot  from  7:45  tb  8:00  with  the 
program  scheduled  to  start  December  13  and  to  run  fpr  a  period  of  three 
months.  A  factor  in  selecting  this  particular  time  v^as  the  availability 

i 

of  the  studio  for  rehearsal  purposes  for  an  hour  or  i^ore  before  the 
scheduled  program.  Technical  assistance  in  prograjnming  from  the  staff 
of  KARD  will  be  available.  j 

j 

After  more  experience  it  is  planned  that  a  more  elaborate 

i 

type  of  program  can  be  developed  such  as  the  suggested  "From  Bach  to 

Gershwin"  series  of  telecasts.  I 

! 

Sincerely,  I 
/s/  Fred  C.  K^ayer 

Fred  C.  M^yer,  Director 

nbt  School  of  Ib^usic 


5578  PAUL  E.  DANNELLEY  &  ASSOCUTES 

1 

203  Commonwealth  Securities  |Bldg. 

338  South  Market 
Wichita,  Kansas 

November  28,  1955 

Mrs.  Alan  Phares,  Special  Events  Director  ! 

KARD  TV  j 

218  North  Boradway  I 

Wichita,  Kansas  I 

i 

Dear  Mrs.  Phares:  ' 

j 

Your  public  service  cooperation  in  connection  yith  YMCA  and 

*  I 

YWCA  activities  in  Wichita  is  much  appreciated.  | 
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With  spot  announcements  and  with  interviews,  KARD  has  helped 
us  to  publicize  a  succession  of  YM  and  YW  events.  Recent  examples  were 
the  YW’s  fiftieth  anniversary  celebration  and  the  YM’s  opening  of  a  series 
of  informal  special  interest  classes. 

A  good  deal  of  YM  and  YW  mention  has  also  been  included  in 
KARD  Newscasts. 

We  have  very  much  appreciated  the  technical  advice  and  counseling 
services  that  you  have  made  available  to  these  two  social  agencies  in  their 
use  of  TV. 

Your  initiative  in  contacting  both  agencies  some  months  back  rela¬ 
tive  to  regular  public  service  programming  was  noted  gratefully.  Both 
the  YM  and  the  YW  were  in  complete  accord  with  your  suggestion  that 
such  programming  could  best  be  accomplished  around  the  first  of  the  year 
after  KARD  has  gone  into  more  complete  operation. 

Thank  you  very  much  for  your  help. 

Sincerely, 

/s/  Paul  Dannelley 

PD/pb  Paul  Dannelley 


5582 

WICHITA  AREA  GIRL  SCOUT  COUNCIL,  INC. 

212  South  Market 
Wichita  2,  Kansas 

November  28,  1955 

Mrs.  Alan  Phares 
Public  Service  Director 
KARD  Television 
218  North  Broadway 
Wichita,  EAnsas 
Dear  Mrs.  Phares: 

In  view  of  promotion  of  the  constant  growth  of  the  Girl  Scout  movement 
in  the  Wichita  Area  Girl  Scout  Council,  it  is  mutually  realized  that  through 
your  technical  assistance  and  rehearsal  time  afforded  us  we  are  ready  to 
undertake  more  advanced  television  programs. 
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Well  planned,  and  directed,  and  thoroughly  ev^uated  programs  must 
be  coordinated  if  effectiveness  is  to  be  achieved  in  telling  the  Girl  Scout 
story  to  the  public. 

Only  through  our  combined  efforts  can  this  project  be  achieved 
at  the  proposed  January  1  date.  In  realization  of  yoi^  past  cooperation  in 
promoting  the  Girl  Scout  movement,  we  are  most  anicious  to  begin  more 

•  I 

concrete  planning  toward  this  goal.  I 

i 

Looking  forward  to  working  with  you,  I  remain' 

Sincerely,  | 

/s/  Jayne  Sn^ith 

Jayne  Smitlji  (Mrs.  George  W.) 
cc:  Donna  Ryan  Executive  Director 

/hi  ] 

1 

I 

FIRST  CHURCH  OF  THE  NAZARENE  I 
1400  E.  Kellogg,  Wichita,  Kansas 

November  17,  1^55 

I 

Jack  Park 
KARD  TV 

I 

Wichita,  Ks.  j 

Dear  Mr.  Park:  I 

1 

I  have  meant  for  sometime  to  drop  you  a  line  anjd  let  you  know  how 

! 

much  we  appreciated  your  kindness  to  us  during  our  recent  spiritual 
life  campaign.  I 

Our  church  as  well  as  the  churches  in  this  comipunity  appreciate 
your  policy  of  giving  free  time  to  religious  programming. 

The  Weatherford  Quartet  was  well  received  in  Wichita  and  I  have 
heard  favorable  comment  in  various  circles  regarding  their  Television 
program.  .  | 

I 

Our  Church  Board  was  amazed  that  you  not  only  Igave  time  for  the 
Weatherfords,  but  that  you  would  not  even  accept  pay  ^or  the  newspaper 
advertisement  regarding  the  program. 
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It  was  a  privilege  to,  have  had  the  opportunity  of  meeting  you 
and  may  I  say  I  have  never  met  a  finer  more  courteous  Radio  or  Television 
Personnel  then  you  have  at  Station  KARD. 


Thanks  again  for  your  kindness, 


/s/ 


GAG:mj 


G.  A.  Gough 
G.  A.  Gough 


5622  i  EXHIBIT  4 

ENGINEERING  RE  PORT  OF  KARD-TV 
By  Robert  B.  Mar  ye,  Chief  Engineer 

To  properly  evaluate,  the  quality  of  an  engineering  department  of  a 
television  station,  it  is  necessary  to  ascertain  the  philosophy  of  operation, 
the  qualifications  of  personnel,  the  past  history  of  operation,  and  the 
future  plans  of  development.  To  understand  this  report  a  statement  of 
qualifications  should  be  proper  at  this  point. 

I,  Robert  B.  Marye,  have  been  associated  in  the  electronics  and 
broadcasting  industries  since  1932.  My  first  operating  examination 
(which  I  passed)  for  a  radio  license  was  given  to  me  in  that  year  by 
Mr.  George  Sterling,  an  assistant  radio  inspector  in  the  Ft.  McHenry 
office,  Baltimore,  Maryland:  From  1938  until  1940  I  was  associated 
with  the  Westinghouse  Electric  and  Afenufacturing  Company,  in  the  broad¬ 
cast  department,  constructing  and  installing  50  HG  transmitters.  Some 
of  these  installations  were  for  Radio  Stations  KDKA,  WBZ,  WBOS,  WKBW, 
WPTF,  and  WBAL.  From  1940  until  1942,  I  was  employed  by  WBAL, 
Baltimore,  as  maintenance  supervisor  at  the  completion  of  the  installa¬ 
tion  of  their  transmitter. 

During  World  War  H,  immediately  upon  leaving  WBAL  in  1942,  I 
joined  the  engineering  department  of  Bendix  Aviation,  Friez  Division, 
in  the  capacity  of  chief  engineer  of  test,  inspection,  and  standards. 

During  these  years  I  worked  very  closely  with  the  Bureau  of  Standards 
on  such  projects  as  the  proximity  fuse  and  radiosonde  development. 

During  this  period  I  obtained  over  five  electronic  circuit  patents  under 
my  name  for  Bendix  Aviation. 
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In  1947  I  was  employed  at  WNEL  in  Puerto  Rico,  under  a  one  year 
contract  to  Install  a  directional  antenna  system,  to  rebuild  the  trans- 
tnitter  and  studio,  and  to  submit  a  proof  of  performance.  This  is  a  matter 
of  record  at  the  Commission. 

From  1948  to  1951,  I  joined  a  research  team  with  some  of  my  associates 
from  Bendix  Aviation,  at  the  Johns  Hopkins  University,  in  the  capacity 
of  research  engineer.  There  I  worked  on  a  project  consisting  of  the  design 

of  orthicon  cameras  and  high  quality  television  systems.  This  project  was 

5623  i 

lor  screen  intensification  of  electronic  x-rays  withian  objective  result  to 

I 

mass  screen  people  for  cancer,  such  as  is  now  practiced  for  tuberculosis. 
During  this  period  I  wrote  many  electronics  papers!  for  professional 
magazines.  In  1951 1  went  with  the  WBAL  Television  Department  to 

i 

understand  properly  all  phases  of  practical  televisiOn  engineering. 

In  January  of  1953,  I  was  employed  by  KTVH  ^  Hutchinson,  Kansas, 

1 

as  Chief  Engineer,  to  install  the  first  television  station  in  the  state, 

I 

and  have  been  a  resident  of  Kansas  ever  since.  I  remained  with  this 

I 

station  until  its  sale  to  a  nationwide  newspaper  organization,  whereupon 

i 

I  joined  the  Wichita  Television  Corporation  on  July|19,  1955,  in  the  capa- 

I 

1 

city  of  Vice  President  and  Chief  Engineer.  One  of  ^he  things  that  induced 
me  to  join  Wichita  Television  was  the  company’s  pojicy  to  have  its  top 

personnel  officers  and  directors  as  far  as  possible,  and  give  them  an 

1 

opportunity  to  obtain  a  stock  interest  in  the  compan3|.  I  have 
purchased  10,000  shares  of  stock  for  $10, 000.  j 

When  I  accepted  my  position  with  KARD-TV,  ij  had  been  advised 
that  it  was  the  station’s  goal  to  begin  interim  operation  on  September  1, 

1955,  if  that  was  possible,  with  a  high  quality  techni|;al  operation  and  a 
thoroughly  trained  technical  staff.  I  was  also  advised  at  that  time  that 

I 

instead  of  a  low  power  interim  operation,  the  company  wanted  to  give 
a  maximum  technical  service  and  had  under  contractj  both  its  tall  tower 
and  25  kw  transmitter  with  other  equipment  necessary  to  begin  an  interim 
operation  with  lOOkw  ERP.  After  checking  promised  delivery  dates 

i 

and  being  assured  of  all  assistance  needed  from  Mr.  Robin  Compton 
and  RCA  service  engineers,  I  felt  sure  the  construction  could  be  completed 
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to  allow  interim  operation  by  September  ,  1955,  with  100  kw  ERP. 

From  my  operating  experience  as  Chief  Engineer  of  KTVH,  near 
Wichita,  I  assured  the  company  that  we  would  have  no  trouble  obtaining  a 
fully  trained  technical  staff  with  all  the  experience  necessary  for  a  first- 
class  operation  from  the  start.  I  agreed  with  the  company  that  we  could 
render  a  high  quality  interim  operation  with  limited  live  programming 

5624 

from  the  start  and  have  a  much  better  regular  operation  later  when 
our  studios  were  complete  if  we  began  with  an  interim  operation  to  develop 
staff  and  programs  instead  of  offering  no  interim  service  and  only  conducting 
dry-run  training.  I  would  not  have  agreed  to  this  if  I  were  not  sure 
competent  personnel  were  available  immediately.  With  the  nucleus  of 
trained  technical  people,  I  am  slowly  adding  to  my  staff  and  giving  the 
additional  people  a  regular  technical  training  course  both  off  and  on  the 
air.  Only  such  "on  the  air"  duties  are  permitted  as  these  people  are 
competent  to  perform. 

Mr.  Compton  provided  me  with  video  and  audio  diagrams  and  I 
consulted  with  him  as  necessary  during  the  installation.  I  also  had 
assistance  from  the  RCA  service  engineers. 

I  am  very  proud  of  the  result  of  the  combined  efforts  of  my  staff 
and  the  technical  and  other  assistance  we  had  in  getting  KARD-TV  on 
the  air.  To  the  best  of  my  knowledge,  this  construction  with  maximum 
power  and  approximately  a  1, 000*  tower  set  a  record  in  the  United 
States  for  speed  from  the  time  a  construction  permit  was  obtained 
until  such  a  station  was  on  the  air.  Also,  I  am  proud  of  the  quality  of 
this  installation.  I  believe  the  attached  letters  from  RCA  (Attachments 
A  and  B)  and  the  partial  proof  of  performance  made  by  RCA  justify 
my  feeling  about  the  installation. 

This  partial  proof  of  performance  was  taken  in  order  to  insure 
the  proper  operations  of  the  equipment,  and  copies  of  this  partial  proof 
will  gladly  be  furnished  upon  request  to  show  the  exceEence  of  the 
overall  equipment  operation.  Included  as  Attachment  C  are  photographs 
of  the  installation  at  the  transmitter  building,  a  close  examination  of 
which  will  show  that  although  the  installation  was  completed  in  record 
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I 


I 


i 


time,  the  quality  and  design  were  not  sacrificed.  I  believe  the  speed 

I 

and  quality  of  construction  shows  that  it  could  only  have  been  accomplished 
under  competent  supervision  with  the  aid  of  a  qualified  and  trained 
staff.  I 


I  have  stated  that,  as  I  anticipated,  a  well  tr^ned  and  experienced 
technical  staff  was  obtained  at  the  start  for  KARD‘''|rV.  The  qualifications 
of  this  staff  are  best  shown  in  Attachment  D,  containing  the  description 
of  the  background  and  experience  of  the  KARD-TV  ^chnical  staff. 

I 

5625  To  be  certain  of  highest  quality  operation  during  the  period  from 
September  1,  1955,  to  date,  I  have  spent  many  hour's  in  excess  of  40 

I 

hours  a  week  in  technical  operation  and  maintenance  of  KARD-TV. 

i 

The  KFH  petition  claims  considerable  outage$  on  KARD-TV.  Every 
new  installation  has  a  period  of  marriage  of  personnel  and  equipment,  ^ich 

j 

sometimes  results  in  on  the  air  failures.  The  recc^rd  of  KARO*TV's  failures 
from  the  start  of  programming  in  my  behalf  show  ah  outstanding  pro¬ 
ficiency  of  operation.  I  have  listed  below  the  complete  picture  and 

i 

sound  interruptions  from  September  1,  1955,  to  November  15,  1955, 
their  cause  and  duration.  I 


Date 

Duration 

Time 

Cause 

Sept. 

3,  1955 

41  Mins. 

1600-1641 

1 

FaUur^  of  filament  trans¬ 
former  in  high  voltage 

1 

reflectqr. 

Sept. 

4,  1955 

2  Secs. 

2215 

Modula|ed  amplifier 
overlo^  protection. 

Sept. 

8,  1955 

1  Sec. 

2156 

Aural  ikv  overload. 

1 

Sept. 

8,  1955 

1  Sec. 

2167 

Aural  overload. 

Sept. 

13,  1955 

4  Mins. 

2233-2237 

1 

Microwave  failure  at  trans- 

i 

mitter.  i 

j 

Sept. 

14,  1955 

5  Mins. 

1602-1607 

Microwave  failure  at  trans¬ 
mitter  <^ue  to  moisture. 

1 

Sept. 

21,  1955 

1  Sec. 

1747 

! 

Visual  t^flectometer  over¬ 
load  du^  to  electrical  storm . 
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Sept. 

21, 

1955 

4  Mins. 

1806-1810 

Sept. 

21, 

1955 

2  Hours, 

i 

10  Mins. 

1835-2045 

Sept.  21,  1955 

1  Sec. 

i  1836 

Sept.  21,  1955 

1  Sec. 

t 

>  1842 

Sept.  22,  1955 

1  Min. 

1603-1604 

Sept.  23,  1955 

1  Sec. 

1654 

Oct.  1,  1955 

1  Sec. 

1618 

1 

Oct.  1,  1955 

1  Sec. 

2233 

t 

Oct.  1,  1955 

1  Sec. 

2259 

Oct.  2,  1955 

55  Mins. 

1  1600-1655 

Oct.  5,  1955 

1  Sec. 

1  1917 

1 

Oct.  5,  1955 

1  Sec. 

1 

2215 

Oct.  11,  1955 

6  Mins. 

2139-2245 

Oct.  21,  1955 

3  Mins. 

1524-1527 

Power  failure  due  to  elec¬ 
trical  storm. 

Failure  of  Microwave 
receiver  due  to  water 
leakage  in  RF  head. 

5’’  rainfall  during  one 
hour  period. 

Reflectometer  overload 
due  to  electrical  storm. 
Reflectometer  overload 
due  to  electrical  storm. 
Power  failure. 

Visual  PA  overload. 
Reflector  overload  due 
to  electrical  storm. 
Reflector  overload  due 
to  electrical  storm. 

Visual  and  aural  overload. 
Late  sign- on  due  to  micro - 
wave  transmitter  full 
of  water  due  to  heavy  rain 
at  studio. 

Reflector  overload  due  to 
electrical  storm. 

Reflector  overload  due 
to  electrical  storm. 

Arc  in  power  amplifier 
caused  failure  of  thermo 
breaker. 

Thermal  on  aural  PA  blower 


open. 


t 
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Oct.  21,  1955  4  Mins.  2140-2144  Failurfe  of  aural  PA  blower 

belt,  i 

I 

Oct.  27,  1955  2  Secs.  1611  Powerl failure 

i 

Nov.  11,  1955  55  Mins.  1655-1750  Lost  c)Lassitron  at  micro- 

I 

wave  transmitter  due  to 

I 

high  v({>ltage  short. 

I 

Although  no  such  failures  are  listed  in  the  above  outages,  a  con¬ 
siderable  amount  of  trouble  has  been  e^erienced  ih  the  two  cameras 

and  switching  systems  purchased  from  The  Radio  ^tation  KFH  Company, 

1 

Inc.  It  has  been  found  necessary  by  our  Studio  Supervisor  to  completely 

j 

rewire  components  where  evidence  shows  that  sloppy  and  amatuerish 

i 

maintenance  had  been  done  prior  to  our  purchase.  {Also  it  is  interesting 

I 

to  note  that  a  considerable  number  of  outages  showp  above  are  of  one 

i 

second  or  less.  Records  of  such  short  duration  arp  not  often  kept  by 
many  stations. 

The  piece  of  equipment  that  has  given  us  the  most  trouble  has 

I 

been  the  TVMIA  microwave  housing.  During  this  period  of  operation 
this  equipment  has  been  operated  through  extremely  large  rainfall  con¬ 
ditions  where  as  much  as  5**  of  rainfall  was  experienced  in  one  hour, 

RCA  fully  realized  the  deficiencies  of  this  microwa[ve  unit  and  as  a 

i 

result  of  the  experiences  at  KARD-TV,  they  are  redesigning  the 

i 

complete  microwave  waterproof  housing.  (See  att^hments  A  and  B) 

From  the  time  I  went  to  work  for  KARD-TV,  1 1  was  asked  to  assist 
in  refining  the  station’s  studio  plans,  which  had  be^n  developed  several 
years  earlier,  to  bring  them  up  to  date  with  current  television  practices 
and  to  obtain  the  benefit  of  my  operating  television  experience.  We  thought 

i 

that  the  first  requirement  was  to  get  a  satisfactory!  maximum  signal  on 
the  air  because  this  could  be  done  in  a  short  perio(^  of  time  without 
sacrificing  quality.  The  studios  require  a  more  c^tious  development 

j 

because  their  construction  will  be  far  more  complicated,  and  once 

I 

completed,  very  difficult  to  change.  One  thing  whiCh  the  company  and 
1  agreed  upon  was  that  we  must  anticipate  future  television  developments 
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for  color  and  other  possible  expansion  so  that  we  would  not  be  confined  in 
inadequate  studios.  I  have  been  studying  and  working  with  the  com¬ 
pany's  architects  on  refining  the  studio  plans  for  the  new  building  to 
be  constructed  at  Eighth  and  Main  Streets  in  Wichita.  No  major  re- 

5627  visions  of  the  plans  presented  in  the  television  hearing  are  being 
made,  but  they  are  being  somewhat  enlarged  for  color  and  other  ex¬ 
pansion,  and  the  architects  are  doing  the  detailed  drawings.  To  design 
the  studio  building  for  monochrome  use  only  would  certainly  be  disas¬ 
trous.  Therefore,  the  utmost  care,  which  we  are  putting  in  this  planning, 
will  benefit  the  public  in  the  future.  My  own  interest  in  providing  for 
color  development  is  also  shown  in  the  weekly  class  I  conduct  without 
compensation  at  East  High  School  in  Wichita,  in  color  television  receiver 
installation  and  service.  This  is  done  at  the  request  of  the  Appliance 
Dealers  Association  of  Wichita. 

/s/  Robert  B.  Marye 

[JURAT  DATED  29th  DAY  OF  NOVEMBER,  1955] 

5628  RADIO  CORPORATION  OF  AMERICA 

Camden  2,  New  Jersey 

November  22,  1955 

Mr.  Robert  B.  Marye 
Station  K  A  R  D  -  T  V 
Wichita,  Kansas 
Dear  Bob: 

I  certainly  appreciated  the  opportunity  of  visiting  with  you  and  our 
discussion  on  the  TVM-IA  microwave  equipment. 

We  recognize  the  problems  you  have  had  with  your  microwave  equip¬ 
ment.  There  have  been  several  design  changes  as  a  result  of  this  Held 
e^>erience.  Itemizing: 


I 

i 

I 
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(a)  The  addition  of  a  neoprene  gasket  to  prevent  water  from 
entering  the  waveguide  at  the  antenna  feed  end. 

I 

(b)  Specification  of  a  new  type  spring  catch  with  greater  pressure 
to  prevent  water  leakage  Into  the  RF  enclosure. 

(c)  Use  of  lock-o-seals  throughout  the  equipment. . 

(d)  In  the  transmitter  and  receiver  power  supplies,  spec  If  lea- 

i 

tlons  of  new  capacitors  (Cl  and  C2)  wltlf  Increased  voltage 

rating.  | 

You  will  receive  parts  and  Instructions  for  m^lng  the  above 
changes.  | 

Your  other  suggestions  have  been  discussed  T^lth  engineering.  De¬ 
sign  time  Is  being  applied  for  changing  the  klystron  I  drive  assembly  so 
that  the  klystron  can  be  pretuned  to  facilitate  a  qulc^  change  In  case  of 

I 

failure.  Your  suggestions  are  highly  regarded.  ! 

j 

I  am  still  trying  to  obtain  a  TM-30  monitran  fpr  you. 

i 

Sincerely,  i 

/s/  Gordon  j 

I 

G.  W.  Bricker,  Manager 
Broadcast  Terminal  Ejquipment 
EXHIBIT  4 

I 

Attachment  A 

I 

BCA  Pioneered  and  Developed  Compatible  Co^or  Television 

ELECTRONIC  EQUIPMENT  FOR  COMMUNICATIOlIrS,  INDUSTRY  AND 

DEFENSE 

5648  STATEMENT  OF  ROBIN  D.  COMPTON  IN  Re|  WICHITA 
TELEVISION  INC.  WASHINGlION,  D.  C. 

DECEMBER  1955 

.  -  j - 

i 

In  answer  to  allegations  made  in  recent  representations  before  the 

I 

Federal  Communications  Commission  regarding  thp  performance  of  the 
Wichita  Television  Corporation  under  their  construction  permit,  BPCT- 
961,  the  following  statement  Is  made  concerning  th^  planning  and  building 
of  the  television  facility  on  Channel  3  In  Wichita,  Kansas  by  the  Wichita 
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Television  Corporation,  Inc. 

The  affiant  wishes  to  state  that  as  an  employee  of  George  C.  Davis 
he  had  complete  charge  of  the  planning  and  preparation  of  the  equipment 
proposal  eventually  accepted  by  Wichita  TV;  that  he  prepared  the  final 
visual  and  aural  equipment  block  diagram  for  both  the  transmitter  and 
studio  layouts  of  Wichita  TV;  that  he  was  consulted  with  regard  to  the 
transmitter  building,  the  tower,  and  the  plot  plan  for  Wichita  TV;  that 
he  was  a  part  of  all  Washington  conferences  with  manufacturers  and  sup¬ 
pliers  prior  to  the  beginning  of  construction  of  the  Wichita  TV  facility; 
that  he  passed  upon  the  qualifications  and  recommended  the  employment 
of  Mr.  Robert  Marye,  the  present  chief  engineer  of  Wichita  TV; 

Further,  that  the  current  revised  R.  C.  A.  contract  contains  all  of 
the  major  equipment,  including  full  remote  equipment,  (with  changes  to 
current  improved  types),  proposed  in  the  Wichita  TV  contract  at  the  time 
of  the  hearing;  The  current  R.  C.  A.  contract  also  includes  additional 
equipment  such  as  the  network  color  terminal  equipment  which  was  not 
in  the  original  contract;  That,  this  current  revised  R.  C.  A.  contract 
was  negotiated  to  contain  the  provision  for  a  "total  of  60  man  days  of 
5649  R.  C.  A.  service  supervision  of  the  installation  and  testing  of  equip¬ 
ment  purchased  from  R.  C.  A. ,  together  with  technical  personnel  training, 
such  time  to  be  divided  as  required  by  the  buyer  (Wichita  TV )  between  the 
supervision  of  transmitter  and  studio  installation,  "with  such  R.  C.  A. 
service  to  "be  completed  60  days  after  the  commencement  of  commercial 
operation. " 

Affiant  has  had  numerous  conferences  with  Wichita  TV  principals 
following  the  final  grant  and  that  during  the  last  three  weeks  of  June, 

1955,  he  was  occupied  for  more  than  two-thirds  of  his  time  in  the  com¬ 
pletion  of  the  planning  and  the  specification  of  the  equipment  for  the  con¬ 
struction  under  said  construction  permit.  During  the  month  of  July  he 
had  numerous  conferences  with  Wichita  TV  principals  and  that,  following 
the  employment  of  Mr.  Robert  Marye  as  chief  engineer,  he  had  many 
telephone  conversations  and  wrote  many  thousands  of  words  in  letters 
both  in  answer  to  questions  from  Mr.  Marye  and  in  recommendations 
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regarding  the  construction  of  the  Wichita  TV  transn^itting  facility, 
KARD-TV. 

Affiant  was  consulted  by  telephone  regarding  t^e  hiring  of  certain 

i 

key  technical  personnel  by  Wichita  TV  executives  arid  discussed  hiring 
of  these  people  with  Mr.  Robert  Marye,  the  chief  ei^ineer  of  Wichita  TV. 

The  affiant  states  that  he  is  a  graduate  electrical  engineer  registered 
in  the  District  of  Columbia  regularly  in  the  employ  of  George  C.  Davis, 
Consulting  Radio  Engineer  for  Wichita  Television  Corporation,  Inc.; 
that  the  above  engineering  statement  was  prepared  ijy  him  or  under  his 
supervision  and  direction;  and  that  his  qualifications  are  a  matter  of 
record  before  the  Federal  Communications  Commission. 

/s/  Robin  1d.  Compton 
Registration  No.  2869 

I 

[JtJHAT]  I 

5650  EXHIBIT  0,  Page  1 

PROGRAMMING  BEPORT  OF  KARD-xiv 
By  Jack  N.  Park,  Assistant  Program  Director 

I  was  employed  by  KARD-TV  and  commenced  Work  about  the  middle 

i 

of  July  as  Assistant  Program  Director.  I  was  recotnmended  for  this 

i 

position  by  Mr.  Van  Beuren  De  Vries  who  had  been  jProgram  Director 

i 

of  KRTV  at  Little  Rock,  Arkansas,  when  I  was  film  jdirector  and  whom  I 

I 

succeeded  as  Program  Director  of  KRTV.  Mr.  De  Vries  had  told  me 
that  he  felt  KARD-TV  would  be  an  excellent  operation  with  much  public 

I 

service  programming,  and  I  have  found  that  to  be  thb  case.  Mr.  De  Vries 

further  advised  me  that  he  had  long  planned  to  be  on|  the  programming 

i 

staff  of  Wichita  Television  Corporation,  Inc. ,  but  tl^t  the  long  unfore¬ 
seen  delay  in  the  station's  obtaining  an  award  from  |he  FCC  had  resulted 
in  his  becoming  Program  Director  of  WGR-TV  in  Bi^falo,  and  his  family 

I 

demands  made  it  impossible  for  him  to  accept  his  p^ition  with  Wichita 
Television  Corporation,  Inc.  | 

On  Mr.  De  Vries  recommendation  and  my  owii  discussions  with 
KARD-TV,  I  accepted  the  position  of  Assistant  Program  Director,  hav¬ 
ing  been  advised  that  the  Program  Director's  position  was  filled  by 
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Mr.  Tom  Maloney,  and  that  I  would  have  most  of  the  Program  Director’s 
responsibilities  during  the  station’s  interim  operation  until  Mr.  Maloney 
came  to  Wichita. 

At  the  time  I  accepted  employment,  I  was  told  that  the  station  was 
to  go  on  the  air  with  an  interim  operation  with  temporary  studios  and 
limited  local  live  programming  until  the  full  program  schedule  along  the 
lines  presented  by  the  company  to  the  FCC  could  be  presented  when  the 
large  studios  were  ready  and  the  full  staff  could  be  accommodated.  I 
I  was  further  advised  that  it  would  be  desirable  if  I  participated  in  the  se¬ 
lection  of  the  personnel  for  the  Program  Department.  I  was  told  that  within 
the  limits  of  our  interim  operation  we  would  want  to  have  high  quality  live 
and  film  programs,  and  that  where  fully  experienced  staff  members  were 
not  available,  the  Program  Department  should  carefully  train  people  for 
their  positions  in  my  department.  I  assured  the  company  that,  from  my 
,  television  experience  in  the  Southwest,  we  would  be  able  to  obtain  well 
qualified  people  for  key  positions  in  the  Program  Department. 

5651  EXHIBIT  6,  Page  2 

I  agreed  with  the  company  that  using  this  approach  with  an  interim  opera¬ 
tion  and  gradual  development  of  our  programming  and  especially  our  live 
programming,  would  result  in  a  very  satisfactory  interim  operation  and 
a  much  better  operation  from  our  major  studio  than  if  we  merely  had  dry 
runs  and  no  ”on  the  air”  staff  trained  until  our  major  studios  are  ready. 

All  of  the  programming  people  with  whom  we  commenced  operation  had 
excellent  experience  for  their  particular  duties,  with  no  one  having  less 
than  1  1/2  years  e:q)erience  and  many  2  1/2  to  3  1/2  years  of  television 
experience.  The  biographies  of  these  people  are  attached  as  Attach¬ 
ment  ”A”. 

As  people  are  added  to  the  programming  staff  of  Wichita  Television 
Corporation,  Inc. ,  they  are  required  immediately  to  read  the  corporation’s 
policy,  which  includes  the  NARTB  Code  and  the  FCC  Blue  Book.  Regular 
training  is  given  to  all  new  people  who  are  added  to  the  staff.  In  addition, 
whatever  training  is  needed  is  given  to  all  people  appearing  as  live  talent 
on  the  station,  including  representatives  of  public  service  organizations. 
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I  was  told  that  it  was  the  corporation’s  policy  to  have  public  service  pro¬ 
grams  on  a  high  quality  basis,  and  that  the  interim  operation  should  be 
used  to  train  representatives  of  public  service  organizations  during 
general  briefer  programs  so  that  they  would  gain  e3q)erience  which  would 
permit  well  done  public  service  programs  when  we  got  into  our  reguhar 

j 

schedules  with  these  organizations.  This  is  being  done  by  my  department. 
In  addition,  I  am  now  preparing  a  hand  book  as  a  gi^ide  to  public  service 

i 

representatives  to  improve  their  performance  on  thb  station.  The  pro- 

i 

fessional  talent  of  the  station  was  given  extensive  tifaining  also  prior  to 
this  station’s  time  on  the  air,  giving  as  much  as  3  'v^eeks  rehearsals  with 

I 

both  live  cameras  and  tape  recordings  prior  to  the  ^vent  of  live  programs. 

All  of  the  groups  of  public  service  people  interviewed  have  been 
briefed  and  rehearsed  before  air  time,  and  in  most  'fiSLSes  complete  re- 

I 

hear^als  have  been  the  rule.  I  was  told  that  this  w£|s  part  of  our  interim 
operation  plan,  which  was  developed  toward  the  mo^e  complex  program¬ 
ming,  and  this  work  will  be  continued.  In  all  of  thh;  putiic  service  pro¬ 
gramming,  I  have  been  carefully  coordinating  with  ^he  Public  Service  Di¬ 
rector  under  station  instructions,  which  were  to  the|  effect  that  public 
service  programming  should  be  developed  progressively  on  a  quality  basis 
5652  EXHIBIT  Page  3 

and  should  be  given  favorable  time  segments.  Exanjiples  of  the  public 

i 

service  programming  already  broadcast  over  KARD!-TV  and  being  de- 

i 

veloped  for  broadcast  are  given  in  a  statement  of  M^y  Phares,  the  Public 

I 

Service  Director.  i 

j 

The  KFH  petition  makes  many  statements  sup^sedly  taken  from  a 

I 

monitoring  of  the  operation  of  KARD-TV,  which  are|  conspicuously  wrong. 

I 

That  statement  also  avoids  the  strong  favorable  aspects  of  the  KARD-TV 

i 

operation.  I  shall  go  over  those  parts  of  the  statement  which  apply  most 

directly  to  my  work,  dealing  only  with  the  more  flagrant  errors.  I  have 

i 

been  told  that  I  may  ignore  the  trivia  in  the  monitor^  report. 

j 

Other  statements  being  filed  will  cover  the  agricultural,  educational, 
religious,  discussion,  news,  women,  and  certain  other  programs.  I 
shall  comment,  therefore,  only  briefly  on  these  typ^s  of  programs. 
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Agricultural  -  On  page  3  of  the  KFH  Petition,  Appendix  B,  the 
,  claim  is  made  that  on  one  of  the  dates,  the  film  shown  was  not  related  to 
the  purpose  of  the  program.  The  KFH  statement  is  incorrect,  since  even 
this  one  film  they  select,  as  with  all  other  film  used,  was  appropriate  to 
the  program.  The  specific  program  referenced  had  as  talent  Mrs.  Zeigler, 
Sedgwick  County  Home  Demonstration  Agent,  associated  with  the  Depart¬ 
ment  of  Agriculture.  Mrs.  Zeigler  developed  a  program  concerning 
modernizing  rural  homes  and  safety,  with  particular  emphasis  on  floor 
covering  safety  as  one  part  of  the  program.  Mrs.  Zeigler,  herself, 
furnished  the  Armstrong  Linoleum  Company  film  used  in  the  program 
partially  to  illustrate  the  subject  of  her  presentation  aimed  at  farm  homes. 
Examples  of  other  agricultural  film  broadcast  by  KARD-TV,  in  addition 
to  much  live  programming,  are:  Ft.  Worth  Stock  Shows,  Grand  National 
Stock  Shows,  Poultry  Hatchery,  Cattle  Congress,  Market  Place  USA, 

This  is  Our  Land,  Yours  is  the  Land,  The  Washington  International, 
National  Barrow,  World  of  Agriculture  -  4-H  Cherry  Pie  (1/2  hour), 
winners  (live). 

Educational  -  1  have  participated  in  numerous  discussions  to  co¬ 
operate  with  public  service  organizations  in  the  progressive  development 
throughout  our  interim  operation  of  our  educational  programs  for  the  full 
5653  EXHIBIT  6,  Page  4 

operation.  As  part  of  this,  I  attended  a  lengthy  conference  with  a  Mr.  W.  J. 
Moyer  and  Mrs.  Phares  and  with  President  Corbin  of  the  University  of 
Wichita  and  Lester  Rosen,  in  charge  of  public  relations  of  the  University. 

1  also  showed  Mr.  Rosen  and  Mr.  Robert  Minser  on  more  than  one  oc¬ 
casion  the  present  temporary  facilities  of  KARD-TV  so  that  they  could 
determine  the  scope  of  educational  programs  which  could  be  broadcast 
by  the  University  of  Wichita  until  our  regular  studios  were  ready. 

Prior  to  November  15,  I  communicated  with  the  Princeton  Film 
Center  to  obtain  appropriate  films  for  showing  along  the  lines  of  '^agic 
Carpet",  **Social  Studies  Today"  programs,  and  we  have  scheduled  those 
programs  for  broadcast,  having  already  broadcast  *West  of  England", 

»The  Pleasure  Is  All  Yours"  (two  1/2  hour  programs)  received  from  that 
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I 

I 

center. 

I 

News  -  An  extensive  statement  is  being  submitted  regarding  the 
news  program  of  KARD-TV.  Because  of  my  film  e^erience,  I  had  a 
good  deal  to  do  with  the  news  film,  having  taken  a  good  deal  of  it  myself, 
including  all  of  the  sound  film.  The  statement  is  alssolutely  wrong  that 
there  was  no  sound  on  film  on  any  local  event  (KFH  i^etition,  Appendix  B), 

I 

as  the  accompanying  news  statement  shows.  No  one  I  knowing  anything 
about  television  news  could  have  monitored  the  KAR^-TV  operation  and 

made  any  such  statement.  Based  upon  my  televisioti  experience,  KARD- 

i 

TV  in  its  first  two  months  of  an  interim  operation  l^s  done  an  extra- 

I 

ordinary  amount  of  news  film,  both  silent  film  and  sbund  on  film. 

Up  to  the  present  time  of  interim  operation,  K^D-TV  has  not  ac¬ 
quired  its  full  remote  equipment.  For  that  reason^  it  has  been  unable 
to  do  sports  remotes,  although  it  does  have  a  very  favorably  received 

I 

live  sports  program  as  well  as  sports  film  program^.  Despite  this 
interim  period  of  operating  without  remote  equipmeiit,  we  were  imagina¬ 
tive  in  arranging  to  have  the  Shrine  Parade  pass  our|  studios  and  did  a 
complete  two  camera  remote,  the  one  camera  at  street  level  and  the 
other  on  the  studio  roof,  signing  on  the  station  2  hours  early  in  order  to 
accommodate  the  Shrine  Circus  Parade.  We  have  ^o  covered  numerous 

I 
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special  events  in  the  studio,  described  by  others,  aild  special  events  in 
addition  to  news  from  remote  points  by  use  of  film  tiken  solely  for  the 
station,  and  therefore,  being  live  programming.  ^ter  many  weeks  of 

prior  planning,  at  Harrington,  Kansas,  within  our  service  area,  on 

1 

November  18,  1955,  as  a  public  service  and  on  a  su$taining  basis,  KARD- 
TV*s  film  crew  shot  the  highlights  of  the  homecoming  football  game, 

i 

along  with  the  colorful  events  between  the  halves.  |This  was  done  as 

sound  on  film,  and  broadcast  Saturday  and  Sunday,  November  19  and  20. 

i 

The  opening  ceremony  of  the  opening  of  a  new  bank  ib  Harrington  will  be 
recorded  by  sound  on  film  program  on  November  25|  1955,  by  me  and 

I 

broadcast  the  next  day.  This  will  also  be  a  public  ^service  sustaining 

j 

program.  Both  of  these  programs  had  been  developed  and  agreed  upon 
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prior  to  November  15,  1955.  The  KFH  statement  is  correct  that  the 
four  special  programs  to  be  broadcast  for  young  children  has  not  been 
regularly  broadcast,  both  because  the  station  is  not  now  on  its  regular 
schedule  and  is  not  operating  at  the  hours  for  which  these  films  are 
scheduled;  but  as  part  of  the  station’s  policy  of  broadcasting  the  type  of 
programs  on  an  occasional  basis  in  developing  toward  its  ultimate  pro¬ 
gramming,  numerous  children’s  programs,  both  live  and  film,  have  been 
broadcast,  including  the  films  ’’Bill  and  Coo”  (a  one  hour  film  for  young¬ 
sters  which  won  the  Academy  Award  and  was  re -broadcast  by  public 
demand.  See  Exhibit  3,  Attachment  A,  Page  ).  ’’Animal  Time”  (30 
minutes^,  ”Kings  Crossroads^  (30  minutes),  ’’Hansel  and  Gretel”  (broad¬ 
cast  October  29  -  a  live  15  minute  program  broadcast  by  the  Wichita 
Children’s  Theater),  ”Boy  Scout  Film”,  and  ”The  Bible  Puppet  Series” 

(15  minutes  each  Sunday)  specially  designed  for  children. 

Entertainment  -  The  comments  on  the  KFH  statement  (pages  19 
and  20  of  Appendix  B)  regarding  the  entertainment  films  shown  on  KAHD- 
TV  illustrate  that  whoever  did  this  monitoring  had  no  real  knowledge 
of  monitoring  of  television  film  work.  Ninety-five  percent  of  the  films 
I  shown  were  first-run  productions  for  Wichita.  Most  of  the  films  broad¬ 
cast  in  Wichita  Television  Corporation,  Inc. ,  are  under  contract  with 
,  high  quality  legitimate  film  companies  on  a  ’’first-run- in-the-market” 
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and  ’’one  run  -  one  play”  basis.  Included  in  the  titles  of  this  type  of  film 
run  by  KARD-TV  are:  H.  G.  Wells  ’’Shape  of  Things  to  Come”  with 
Raymond  Massey,  Charles  Laughton  ’’Rembrandt”,  Elizabeth  Bergner 
”Katherine  the  Great”,  Anna  Neagle  ”Victoria  the  Great”,  Leslie  Howard 
’The  Scarlet  Pimpernal”,  Robert  Donat  ’’The  Ghost  Goes  West”,  Charles 
Laughton  ’The  Private  Life  of  Henry  the  VIH”,  Laurence  Olivier  ’’Clouds 
Over  Europe”,  Sabu  in  ’’Elephant  Boy”  and  similar  outstanding  prestige 
productions.  It  has  been  the  policy  of  the  station  to  buy  top  quality  film 
available  for  television;  and  based  upon  my  film  experience,  I  believe  we 
have  achieved  this  goal.  For  example,  our  major  film  package  is  that 
provided  by  Hollywood  Television  Service,  Inc. ,  which  in  my  opinion 


offers  the  best  wholesome  type  family  entertainment  of  any  package  of 
film  available  today  for  television.  All  of  these  are  films  of  the  quality 
meeting  the  high  standards  of  KAHD-TV,  and  many  are  broadcast  over 
national  networks. 

The  KFH  statement  (page  23  and  24)  discusses  network  programs 
during  the  six  days  KARD-TV  carried  NBC  without  compensation  as  a 
public  service,  and  film  programs  broadcast  before  9:00  p.  m.  which  are 
said  to  be  undesirable  for  children.  Based  upon  my  television  e3q>erlence 
I  believe  these  programs  have  been  completely  mlscharacterlzed  and  are 
entirely  suitable  for  children.  When  I  first  was  employed  by  Wichita 
Television  Corporation,  Inc. ,  I  read  its  policy  statement  and  was  fully 
Informed  about  Its  policy  against  any  programs  unsuitable  for  children 
being  broadcast  at  an  early  hour.  All  films  broadcast  by  KARD-TV  are 
previewed  to  be  certain  that  this  policy  Is  not  violated,  and  adult  drama 
of  the  type  unsuitable  for  children  and  any  other  programs  not  suited 
for  children  are  carefully  broadcast  no  earlier  than  9:00  p.  m.  Every¬ 
one  knows  that  desirable  children’s  programs  generally  have  some  ex¬ 
citing  episodes,  and  It  Is  a  question  of  taste  and  judgment.  The  colorful 
titles  given  many  films  are  by  no  means  properly  descriptive  of  their 
contents.  For  example,  the  description  of  the  "Space  Soldiers"  series 
from  4:00  p.m.  to  4:15  p.  m.  (contained  at  page  23  of  the  KFH  statement) 
is  entirely  misleading.  This  series  is  very  similar  to  the  "Captain 
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Video"  series  which  has  been  recognized  as  high  quality  children’s  enter¬ 
tainment  for  this  period  of  the  day.  The  principal  character  in  this 
series  is  Flash  Gordon,  a  well  known  radio  and  comic  strip  character, 
emphasizing  science  and  space  travel  by  a  principal  character  of  highest 
moral  qualities. 

In  answer  specifically  to  the  items  under  the  title,  "Films  Broad¬ 
cast  by  KARD-TV  prior  to  9:00  PM  Wichita  Time": 

Item  1  . . .  4:00  to  4:15  -  "Space  Soldiers"  -  This  serial  is  the  first  of  a 
series  of  5  or  6  twelve  to  fifteen  chapter  serials  made  first  for  the  con¬ 
sumption  of  youngsters  in  theatres.  These  all  carry  the  Legion  of 
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Decency  as  well  as  the  Motion  Picture  Code  seals  of  approval  attesting  to 
their  suitability  for  youngsters.  I  must  confess  that  I  myself  in  my  youth 
sat  on  the  edge  of  my  seat,  wondering  from  week  to  week  what  adventure 
would  be  brought  forth  after  viewing  the  lurid  titles  which  never  seemed  to 
have  any  connection  with  the  story,  but  only  as  a  means  of  entrapment  for 
the  next  episode. 

Item  2  . . .  Nature  of  feature  films  run  in  our  6:30  to  8:00  PM  time  period. 
It  has  been  the  policy  to  program  family  type  features.  On  Sundays,  due 
to  the  viewing  habits  of  most  of  the  people  watching  the  network  show 
'Toast  of  the  Town",  we  have  programmed  at  a  little  higher  age  level, 
feeling  that  this  would  do  no  harm.  In  answer  to  the  specific  features, 
keeping  in  mind  the  aforementioned  thought,  we  will  give  specific  titles 
and  day  which  it  ran. 

(a)  "Calendar  Girl",  ran  Tuesday,  September  6.  Starring  Jane  Frazee 
and  William  Marshall.  Synopsis  as  given  by  Hollywood  Television 
Film:  "In  1900,  two  young  Bostonians,  Johnny  Bennett,  a  struggling 
composer,  and  his  wealthy  friend,  Steve  Copley,  who  fancies  him¬ 
self  an  artist,  come  to  New  York  and  put  up  at  Lulu  Varden's 
theatrical  boarding  house.  They  meet  pretty  Pat  O'Neill  and  both 
fall  for  her.  Steve  is  already  engaged  to  Olivia  Radford,  but  this 
doesn't  stop  him  from  making  a  play  for  Pat  and  doing  his  best  to 
cut  Johnny  out.  But  Johnny  eventually  wins  the  girl  and  achieves 
success  as  a  composer. " 
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(b)  "Isle  of  Forgotten  Sins"  with  John  Carridine,  Gale  Sondergaard, 
Sidney  Toler,  ran  Sunday,  September  11,  released  by  Film  Vision. 
This  story  was  an  adventure  story  involving  the  quarantine  of  a  ship 
in  the  south  seas,  and  their  search  for  sunken  treasure.  As  with 
most  of  these  films,  the  title  was  much  more  lurid  than  the  picture 
itself. 

(c)  "Wheel  of  Fortune",  ran  Monday,  September  12,  starring  John 
Wayne,  Frances  Dee,  Wallace  Ford  and  Ward  Bond.  Synopsis  as 
given  by  Hollywood  Television. . ,  Coming  to  town  to  investigate  the 


murder  of  one  of  his  friends,  a  young  countrj^  lawyer  falls  in  love 
with  the  political  leaders*  daughter  and  thereafter  e:!poses  the 

I 

racket  and  brings  them  to  justice.  | 

I 

(d)  **Things  to  Come**,  ran  Friday,  September  161.  The  full  title  of  this 
is  **The  Shape  of  Things  to  Come**.  This  starred  Raymond  Massey 

I 

and  was  a  story  by  H.  G.  Wells. . .  a  scientific^  prophesy  of  the 

I 

highest  level  of  interest  by  an  outstanding  andj  serious  writer,  and 

I 

with  no  objectionable  material.  | 

(e)  **Dark  Waters**,  ran  Tuesday,  September  20.  |  Starring  Merle 

Oberon  and  Franchot  Tone.  This  was  a  stor^  released  by  United 
Artists,  featuring  Merle  Oberon,  as  an  amnesia  victim,  a  rather 
adventuresome  series  of  events  and  her  ultim^e  restoration  to 
good  health  by  physician,  Franchot  Tone.  i 

(f)  **Storm  Over  Lisbon**  ran  Thursday,  September  22.  A  standard  spy 

1 

story  in  which  a  U.  S.  correspondent*  s  secret!  information  is  saved. 
Nothing  objectionable.  ! 

(g)  **Girl  From  Alaska**,  ran  Friday,  September  30.  According  to 
Hollywood  TV  Synopsis:  **  A  young  American  \s  forced  to  mas¬ 
querade  as  another  man  in  a  plot  to  steal  an  Alaskan  gold  cache. 

I 

His  romance  with  the  girl  owner  of  the  gold  brjings  the  plot  to  a 

i 

happy  ending  amid  breathtakingly  beautiful  sno^  scenes.  **  Starring 
Ray  Middleton,  Jean  Parker,  Jerome  Cowan.  | 

i 

(h)  **Men  Are  Not  Gods**,  ran  Tuesday,  October  4 :  starring  Mirriam 

j 

Hopkins,  Rex  Harrison  and  Gertrude  Lawrenc^.  This  was  a 

clever  English  comedy  involving  a  newspaper  ifeporter  and  a  drama 

1 

critic,  a  bad  press  notice  given  to  a  play,  and  ^he  action  taken  to 
remedy  the  pride  of  an  actor  hurt  by  the  poor  notice. 
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(i)  **Hollywood,  City  of  Mystery**.  No  such  title  listed  in  the  copy¬ 
right  library.  We  did,  however,  run  one  **H<Jllywood  Stadium 
Mystery**,  starring  Neil  Hamilton  and  Evelyn  Amenable,  Friday, 
October  7,  to  which  the  Webb  statement  may  refer. 

(j)  Don  Juan**,  ran  Sunday,  October  9,  starring  bouglas  Fairbanks,  Sr. 
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This  picture  starred  the  swashbuckling  swordsplay  and  leaping 
from  stairways  that  made  Douglas  Fairbanks,  Sr.  famous.  This 
picture  was  made  in  the  same  style  and  manner  as  the  present  day 
counterparts  ’The  Three  Musketeers”  and  the  ’’Count  of  Monte 
Cristo”. 

(y  ’’Hangmans  Wharf”,  ran  Monday,  October  10.  This  was  an  English 
picture  and  stirred  us  so  vitally  that  we  remember  neither  the  name 
nor  the  talent  nor  the  story.  The  most  startling  part  was  the 
title,  as  is  shown  by  the  fact  Webb’s  statement  merely  recited  it. 
That  came  to  the  picture  through  some  historic  consequence. 

(1)  ’’The  Great  Train  Robbery”,  ran  Friday,  October  28,  starring  Bob 
Steele  and  Monte  Blue,  both  Western  stars,  and  Claire  Carleton.  I 
have  run  this  picture  in  the  afternoon  in  other  stations  where  this 
fUm  package  has  been  purchased.  Although  classed  as  a  mystery, 
the  biggest  mystery  is  why  it  is  classed  as  a  mystery,  and  not  as 
a  conventional  Western. 

In  reference  to  the  statement  ”on  Saturday  these  feature  films  are 
presented  from  8:15  til  9:30,  and  one  of  these  involved  an  unfaithful 
husband  in  a  love  triangle”,  I  am  at  a  loss  to  track  this  feature  down  by 
title,  without  more  information  as  to  which  specific  one  it  is. 

,  Item  3  . . .  8:30-9:00  PM,  Tuesday  -  Conrad  Nagel  Theatre.  The  audition 
i  print  of  this  series  was  perfectly  acceptable  for  chUdren.  As  this  series 
went  along  we  thought  it  was  becoming  progressively  more  adult  and  there¬ 
fore  changed  the  viewing  time  to  9:00  -  9:30  PM  on  Sundays  on  November 
6,  1955,  in  accordance  with  our  policy. 

Item  4  . . .  8:00  -  8:30  PM,  Wednesday  -  Police  Call.  As  advertised  by 
National  Telefilm  Associates,  the  producers,  ’’Police  Call”  is  a  series  of 
26  half-hour  actual  case  histories  in  international  police  files.  Each  show 
is  steeped  in  the  rich  atmosphere  of  the  foreign  locale.  This  is  a  colorful 
human  interest  series  presenting  people  from  every  walk  of  life.  To 
5659  EXHIBIT  6,  Page  10 

quote  Billboard,  ’’’Police  Call*  ranks  5th  among  teenagers  per  hundred 
viewing  homes.  ” 
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8:00  -  8:30  P.M.,  Thursday  -  Cowboy  G-Men.  This  is  now  running 
Monday,  8:30  -  9:00  PM,  This  series  is  running  Inimost  other  markets 
right  at  the  supper  hour,  and  is  patterned  specifically  for  youngsters.  It 
is  a  series  of  stories  about  Western  government  agei^ts,  post  Civil  War 
to  1900,  in  their  efforts  to  bring  law  and  order  to  th^  West.  Starring 
Jackie  Coogan  and  Russell  Hayden.  Produced  by  United  Artists.  This 
series  is  equivalent  to  Gene  Autry,  Roy  Rogers,  andjHopalong  Cassidy. 
Item  5  . . .  8:30  -  9:00  PM,  Friday  -  Suspense  and  cirfime  films,  etc. 
There  must  be  some  mistake  here,  inasmuch  as  in  tl^is  time  spot  we 
carried  ’Tride  of  the  Family*’  at  first,  following  ’Tc^ur  TV  Theatre” 

I 

(same  as  old  "Fireside  Theatre”)  and  now  carry  *1^3^  Little  Margie”  and 

i 

"Trouble  With  Father”.  What  must  have  been  meant  in  the  Webb  affi- 

i 

davit  is  "Follow  That  Man”  which  has  been  carried  4  the  9:00  -  9:30  PM 

spot.  I 

Item  6  . . .  7:45  -  8:15  PM,  Sunday  (following  the  Wicjhita  Council  of 

-  I 

Churches)  China  Smith.  Another  error,  as  this  wasj  run  Saturday.  For 
four  weeks  this  was  the  arrangement.  "China  Smith’f  now  runs  Thursday, 
7:30  -  8:00  PM,  AND  IS  to  quote  NTA  again,  "a  big  4dventure  story  for 

i 

every  member  of  the  family.  Kids  will  adore  him  because  he  epitomizes 
everything  a  youngster  looks  for  in  a  hero”.  Follo^ying  the  7:30  -  7:45 
Saturday  show,  "Go  to  Church  Sunday”,  we  are  programming  "Find  A 
Hobby”,  "Bill  Corum  Sports”  and  "Paul  Killiam  Old  'jrime  Movies”,  all 

quarter  hour  shows.  j 

Item  7  . . .  8:30  -  8:45  PM  Sundajrs  -  The  Passerby,  i  This  film  is  now 

I 

running  9:00  -  9:15  PM  on  Saturday.  To  quote  Standard  Rate  and  Data 

I 

Service  publication,  "Films  for  TV”,  ’The  Passerby!’  Is  a  quarter  hour 

i 

drama.  A  vivid,  yet  unseen  character  narrates  each | of  these  diversified 
series  of  television  plays.  The  Stories  encompass  comedy,  m3rstery, 
science  fiction,  adventure  and  westerns.  Starring  Veronica  Lake, 

Jackie  Cooper,  Kent  Smith,  Faye  Bainter,  John  Bealj  etc. 

I 
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i 

I  must  comment  that  the  Webb  affidavit  assumed  that  any  killing 

i 

or  crime  is  automatically  unfit  for  children.  On  this  basis,  most  of  the 
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feature  Disney  movies,  most  of  the  western  movies,  Hansel  and  Gretel, 
all  Grimm  fairy  tales,  and  most  other  children’s  programs  are  improper. 

It  is  the  way  that  these  things  are  presented  that  determines  their  effect 
on  children,  and  we  have  been  careful  under  our  policy  to  have  any  pro¬ 
grams  which  might  have  an  unfavorable  effect  on  children  presented  after 
9:00  PM. 

A  list  of  film  title  and  times  run  on  Academy  Theatre,  Channel  3 
Playhouse,  KAHD  Theatre,  Million  Dollar  Playhouse  are  attached.  (See 
Exhibit  6,  Attachment  B.) 

The  above  facts  were  taken  from  the  station’s  files  or  are  other¬ 
wise  true  to  the  best  of  my  knowledge  and  belief. 

/s/  Jack  Park 

[JURAT] 

♦  ♦♦♦♦♦ 
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STATEMENT  O  F  CHARLES  L.  BROWN 

This  statement  is  being  made  about  my  relationship  with  the  Wichita 
Television  Corporation,  Inc. 

During  the  time  that  the  Wichita  Television  Corporation,  Inc. ,  was 
preparing  its  application  and  presenting  its  case,  it  was  my  intention  to 
devote  my  full  time  on  the  sales  staff  of  that  corporation’s  station.  I 
authorized  my  brother,  George  M.  Brown,  to  state  this  on  my  behalf 
because  I,  myself,  was  in  Alaska  during  the  course  of  the  hearing  and 
until  March  1953,  on  a  second  tour  of  duty  with  the  U.  S.  Air  Force.  I 
had  planned  to  be  a  salesman  for  the  station  upon  my  return  from  duty 
with  the  Air  Force. 

After  returning  to  my  home  in  Wichita  in  July  1953,  I  spent  several 
months  awaiting  the  outcome  of  the  Wichita  Television  Corporation,  Inc. 
case.  When  it  became  obvious  that  this  case  would  continue  for  many 
months,  I  could  no  longer  remain  inactive  and  therefore  established  a 
floor  covering  business  to  which  I  devote  my  full  time.  For  this  reason 
;  I  have  been  unable  to  carry  out  my  intention  of  being  a  salesman  for  Wichita 
Television  Corporation,  Inc. 
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However,  I  have  purchased  35,000  shares  of  stock  in  that  corpora¬ 
tion  in  accordance  with  my  subscription  agreement  and  will  be  active  as 
a  stockholder.  Since  I  will  not  be  devoting  my  time  to  the  station  as 
a  salesman,  I  will  be  guided  by  my  brother,  George  M.  Brown,  Presi¬ 
dent  of  Wichita  Television  Corporation,  Inc. ,  in  tlie  manner  in  which  I 
vote  my  stock  in  that  corporation. 

Very  truly  yours, 

/s/  Charles  L.  Brown 

[JURAT] 

:|c  4c  4c 
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5730  [Received  FCC  December  16,  1955] 


REPLY  TO  "MOTION  TO  DISMISS  OR  OPPOSITION 
TO  PETITION  FOR  REHEARING" 


4:  4c  #  4c 

5750  Educational  —  KFH  Petition  App.  B. ,  pp»  4-7 

25.  Accuracy  of  the  KFH  description  of  KARD-TV’s  performance 
is  not  seriously  disputed  by  WTC  Opp.  Ex.  3,  pp.  6-14.  Wichita  Uni¬ 
versity  programming  and  the  University  Center  time  (WTC  Opp.  Ex.  3, 
pp.  6-8)  which  is  nov^ere  found  on  KARD-TV^s  operation  is  replied 
to  elsewhere  herein.  Regarding  the  Wichita  public  schools,  the  letter 
from  the  Wichita  City  Teachers  Association  (Att.  A,  p.  3)  shows  that  as 
recently  as  November  23rd  the  Executive  Secretary  of  the  Association 
was  requesting  "definite  instructions  as  to  the  formats,  length  of 
time,  and  personnel  needed  for  our  general  plans".  Obviously,  regular 
programming  development  with  this  group  is  only  beginning  without  any 
earlier  background  since  no  regular  program  with  the  City  Teachers 
Association  was  originally  proposed  by  WTC.  The  "High  Schools  of 
Wichita"  program,  which  was  to  be  broadcast  regularly  on  Saturday 
during  hours  KARD-TV  now  operates  and  which  it  did  promise  to  present, 
is  evidently  to  be  inactive  until  the  so-called  "full  operation".  Excluding 
interviews,  WTC  (Opp.  Ex.  3,  pp.  9-10)  claims  only  one  other  live  educa¬ 
tional  program  during  the  two  month,  September-October  period — i.  e. , 
a  1/4  hour  one-shot  live  interview  and  sketching  on  October  27th.  Only 
one  other  one-shot  1/4  hour  program  has  been  listed  for  November  6th  after 
the  period  in  question.  — ^  Harding  College  which  is  referred  to, 

WTC  Opp.  Ex.  3,  p.  10,  is  an  institution  located  in  Arkansas  and  not  a  local 
school.  The  reference  on  the  same  page  to  Southwestern  University  is  so 
terse  that  no  information  is  given  concerning  the  frequency,  duration, 
content  or  any  other  information  from  which  it  could  be  determined 
that  the  "tentative"  expectation  of  commencement  of  a  regular  programming 

To?  The  December  6th  program  is  a  projection  since  the  affidavit  of  Mrs. 
Phares  is  dated  November  30th. 


181 


on  January  1  is  more  than  a  mere  precatory  expression.  Here  again 
effort  is  being  expended  to  develop  regular  programs  with  an  organiza- 
tion  not  originally  proposed  to  the  Commission  which  is  difficult  to 

5751  understand  in  the  face  of  failure  to  broadcast  kll  but  two  of  the 

1 

many  regular  live  programs  on  which  commitments!  were  made  to  the 

I 

Commission  and  in  the  face  of  continuing  though  admittedly  empty  rep  re- 

i 

sentations  that  each  of  the  specific  programs  represented  to  the  Com- 

I 

mission  will  be  broadcast  when  *'full  operation"  begins,  whenever  that 
is.  WTC  Opp.  para.  23.  After  filing  of  the  KFH  N|)vember  15  petition, 

I 

WTC  bestirred  itself  on  November  26  to  begin  the  "Jdagic  Carpet"  pro- 

j 

gram  substantially  as  originally  proposed.  The  del^y  in  obtaining  such 

i 

film  from  university  centers  as  originally  proposed  is  nowhere  ex¬ 
plained.  The  proposed  "Community  Arts  Council"  tegular  live  program 
has  admittedly  not  been  presented,  nor  is  there  any  |  development  of 

I 

plans  vdiich  would  permit  a  target  date  to  be  fixed.  |WTC  Opp.  Ex.  3, 

I 

p.  11.  The  WTC  excuses  for  failure  to  present  ^Unlocking  the  Door" 

I 

as  promised  to  the  Commission  are  impossible  to  understand  in  the 
light  of  WTC^s  professed  willingness  to  render  all  absistance  to 
the  Institute.  The  character  of  KARD-TV  live  studies  is  wholly  im¬ 
material  to  effectuation  of  the  original  proposal  sinqe  the  entire  series 
was  to  be  produced  at  the  Institute  with  WTC*s  sounb  on  film  motion 
picture  taking  crew.  KFH  Petition  Att.  B,  p.  5.  ^TC  claims  to  be 
equipped  and  active  in  taking  sound  on  film  and  yet  dannot  produce 
the  Institute's  program.  The  program  was  scheduled  originally  for 

i 

a  time  during  which  KARD-TV  has  always  been  operating — 7-7:30  PM. 

I 

Note  Dr.  Palmer's  letter  of  August  1,  1952,  approving  this  film  series. 
WTC  Hrg.  Ex.  40,  p.  65d.  Dr.  Palmer's  letter  of  November  22, 

I 

1955  (Att.  A. ,  p.  6,  WTC  Opp.  Ex.  3)  must  be  reac^  in  the  li^t  of 
the  information  and  ground  rules  given  to  the  Institute  by  WTC  as  to 
the  "nature  of  the  interim  operations  and  temporary  | facilities  of  the 

i 

station".  As  noted  elsewhere  in  discussing  talent,  no  explanation  is 
given  nor  is  any  excuse  with  merit  possible  as  to  vdiy  Dean  Razak 
as  a  director  of  WTC  and  member  of  its  Education  cjommittee,  has 
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been  incapable  of  presenting  a  once  a  week  1/4  hour  program,  nor 

5752  even  to  make  any  clearcut  statement  as  to  when  he  will  broadcast 
either  of  the  two  programs  he  promised  to  produce  and  present. 

26.  Friends  University  is  scheduled  to  commence  a  1/4  hour  pro¬ 
gram  on  December  13th.  Suffice  it  to  say  that  the  belated  production  of 
this  regular  live  program  demonstrates  that  the  facilities  at  WTC^s 
temporary  studio  are  not  and 'could  not  have  been  a  limiting  factor, 
though  from  Professor  Mayer^s  letter  (WTC  Opp.  Ex.  3,  Att.  A,  p.  7) 
it  is  clear  that  the  interim  character  and  temporary  facilities  of  KARD- 
TV  were  positively  impressed  upon  him.  Reference  to  other  letters 
shows  that  he  was  not  the  only  person  subjected  to  WTC’s  indoctrination 
of  the  ’Interim  operation”  excuse. 

27.  The  concluding  summary  on  page  13  of  WTC  Opp.  Ex.  3 
is  completely  misleading.  Of  the  regular  live  programs  listed, 
only  the  Friends  University  program  is  sufficiently  firm  to  justify 
inclusion  in  any  list  of  projected  regular  educational  programs.  Reference 
to  the  text  at  page  8  concerning  Professor  Worth,  page  10  concerning  South¬ 
western  University  and  page  9  concerning  public  schools  shows  no  basis 
for  assuming  their  commencement  on  a  regular  basis  at  any  early  date. 

5753  Wichita  University  Television  Center 

28.  The  thrust  of  KFH’s  November  15  Petition  for  Rehearing  in¬ 
sofar  as  it  relates  to  the  non-performance  by  WTC  of  its  representations 
regarding  educational  programs  is  that  the  Wichita  University  Television 
Center,  upon  which  WTC  relies  as  the  principal  source  of  such  programs, 
is  now  a  dead  and  forgotten  project.  The  Commission  awarded  WTC  a 
preference  over  KFH  largely  on  the  basis  of  the  educational  programs 
which  WTC  proposed  to  obtain  from  the  Wichita  University  Tfelevision 
Center  (Final  Dec.  p.  173,  Concl.  5b).  In  its  opposition  to  the  KFH 
Petition  for  Rehearing  WTC  does  not  dispute  the  allegation  of  fact  that 

’’the  University  Center  project  as  conceived  by  Dr.  Whan 
(who  is  no  longer  employed  there  [the  University  of  Wichita] 
and  is  no  longer  a  resident  of  Wichita)  upon  which  WTC  was 
depending  substantially  for  five  hours  weekly  of  live  educational 


programs  is  completely  non-existent  with  no  present  prospect 
of  its  realization*’  (KFH  Petition,  App.  B. ,  p.  6). 

29.  WTC’s  opposition  simply  adds  additional  proof  that  the 
’’extensive  schedule  of  University  programming”  in  WTC’s  programming 
proposal  ’’based  upon  the  University’s  expressed  position  regarding 
television”  (WTC  Ex.  42,  p.  2i-j)  has  not  and  cannot  be  realized.  The 
letter  of  Dr.  Corbin  quoted  in  full  in  the  WTC  opposition  on  pages  23-24 
makes  it  clear  that  the  University  has  no  intention  of  going  through 
with  the  Television  Center  project  described  in  such  detail  in  WTC 
Exhibit  42  and  which  was  the  sine  qua  non  of  most  of  the  WTC  proposed 
educational  programs.  Moreover,  it  is  clear  that  such  plans  as  the 
University  of  Wichita  now  has,  vague  and  informal  as  they  may  be 

at  the  present  time,  are  dependent  upon  the  completion  of  a  stage  to  be 

located  in  the  Fine  Arts  Center  which  is  expected  to  be  completed  some 

1 

time  next  summer.  The  substitution  of  campus  te^vision  shows  originating 

i 

from  the  stage  of  the  Fine  Arts  Center  is  a  far  cr^  from  the  understanding 
of  WTC  that  ’’the  University  desired  several  strip  programs  for  continuity 

I 

in  teaching  regular  curricular  course,  and  other  periods  varied  to  reach 

I 

different  segments  of  the  audience”  (T.  7927-8)  fot  which  WTC  allocated 

5754  five  hours  a  week  of  program  time  consisting  of  seven  one-half 

] 

hour  programs  and  six  one-quarter  hour  programs!  weekly.  Thus,  the 

i 

evidence  submitted  by  KFH  in  its  November  15  Petition  for  Rehearing, 
reinforced  by  the  admissions  contained  in  the  WTcj  opposition,  presents 

conclusive  proof  that  the  KFH  contention  made  throughout  these  pro- 

1 

ceedings  that  the  WTC  proposal  for  educational  programs  was  im¬ 
practical,  unrealistic  and  would  not  be  realized  waA  well  taken.  In  the 
face  of  the  clear  admission  that  the  educational  programs  proposed  in 
its  application  and  accepted  by  the  Commission  as  a  basis  for  awarding 

a  preference  to  WTC  have  not  and  will  not  be  carried  by  WTC,  can  the 

i 

Commission  leave  undistrubed  its  Final  Decision  a^rding  WTC  a 
preference  over  KFH  on  the  basis  of  WTC's  educational  proposal? 

30.  WTC  denies  the  allegations  of  fact  contained  in  the  KFH 
Petition  for  Rehearing  of  November  15  that  not  a  single  program,  live 
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or  otherwise,  on  behalf  of  the  University  of  Wichita  or  any  other  institu¬ 
tion  of  higher  learning  has  been  carried  by  KARD-TV  (0pp.  para.  26, 
p.  22).  Thus,  with  respect  to  a  crucial  question  going  to  the  very 
heart  of  the  issue  of  the  reliability  of  WTC  to  carry  out  its  commitments, 
WTC  and  KFH  have  met  head  on— if  a  further  hearing  is  ordered,  KFH 
is  confident  that  the  evidence'  submitted  in  support  of  its  allegation  will 
prove  its  truth  and  that  the  allegation  of  WTC  that  "some  30  programs 
by  or  on  behalf  of  educational  organizations  have  been  carried  by  KARD- 
TV  prior  to  November  15,  1955"  is  a  wholly  misleading  and  unsupportable 
statement. 

31.  WTC  does  not  deny  that  it  has  failed  to  pay  the  University  of 
Wichita  $1, 388. 89  a  month  to  reimburse  the  University  for  furnishing 
it  with  educational  programs.  Indeed,  the  admissions  contained  in  the 
WTC  opposition  confirm  that  such  payments  have  not  been  made.  On 
the  theory  that  WTC  has  not  received  any  educational  programs  from  the 
University  of  Wichita  and  therefore  no  quid  pro  quo,  WTC  has  not 
breached  any  legal  obligation  in  a  technical  sense,  but  WTC*s  failure 

5755  to  extend  any  financial  assitance  to  the  University  of  Wichita 
during  the  past  six  months  assumes  great  importance  in  the  light  of 
the  commendation  which  it  received  from  the  Commission  for  its  proposal 
to  give  financial  assistance  to  the  University  on  a  monthly  basis  and  its 

t 

"allocation  of  specific  funds  therefor".  WTC’s  excuse  for  not  having  lived 
up  to  its  financial  commitments  because  the  University  has  not  yet 
formulated  its  plans  poses  the  same  kind  of  problem  as  the  argument 
concerning  which  came  first,  the  chicken  or  the  egg.  The  important 
consideration  from  the  standpoint  of  the  issue  raised  by  the  KFH 
Petition  for  Rehearing  is  whether  the  Commission  can  overlook  the 
fact  that  the  WTC  offer  of  financial  assistance  to  the  University  has  not 
been  lived  up  to  and  can  accept  the  excuses  offered  by  WTC  as  being 
consistent  with  the  "commendable  effort  on  its  part"  which  formed  a 
basis  for  the  preference  accorded  it  in  the  comparative  hearing. 

32.  Finally,  with  reference  to  WTC’s  "plans"  to  commence  certain 
educational  programs  in  December  or  next  January,  the  question  is  inevitably 
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presented  as  to  whether  such  programs  would  even  be  in  the  planning 
stage  at  this  time  if  the  KFH  petition  of  November  15  had  not  been  filed. 
The  question  is  not  what  "plans”  WTC  may  have  h^  on  November  15 
or  what  "plans"  it  may  have  devised  between  November  15  and  the  time 
it  filed  its  opposition  on  December  5  for  carrying  o^  educational  or  other 
local  live  programs  in  the  future;  the  KFH  PetitionI  for  Rehearing  requires 


the  Commission  to  direct  its  attention  to  what  WTC  actually  did  during 

i 

the  six  months  following  the  issuance  of  its  constrijiction  permit  to  fulfill 
its  repeated  and  unequivocal  representations  of  wh^t  it  would  do  during 

I 

that  period,  on  the  basis  of  which  the  Commission  determined  that  WTC 

11/ 

could  be  relied  upon  to  effectuate  its  proposals. —  j 

♦  ♦  ♦  ♦  I  ♦  # 


5757  36.  ♦  ♦  The  fact  that  the  "format"  of  this  program  on  previous 

i 

weeks  had  been  suitable  as  well  as  the  fact  that  thd  particular  program 
carried  by  KARD-TV  turned  out  to  be  suitable  und^r  the  WTC  policy 
are  both  unimportant,  since  the  policy  as  clearly  set  forth  in  Mr. 
Maloney's  testimony  required  (1)  that  this  particul^  program  and 
others  like  it  would  have  to  be  kinescoped  to  asceriain  whether  their 
5758  content  was  suitable  for  showing  before  9  P^;  and  (2)  that  the 
policy  would  not  permit  the  station  to  take  the  risk  of  carr3ring  the 
program  off  the  line  in  the  hope  that  it  might  turn  but  not  to  contain 
harmful  material.  ♦  ♦  ♦  ♦  j 

i 

.c  .  .  .  I  .  3. 


5770  Exhibit  1 

STATEMENT  OF  THOMAS  P.  BASHAW,  GENERAL  MANAGER 
OF  RADIO  STATION  KFH,  WICHITA,  KANSi^ _ 

1.  This  statement  is  being  prepared  for  submission  as  part  of 

1 

the  reply  of  The  Radio  Station  KFH  Company  to  the  opposition  of  Wichita 

-  i 

11/  The  WTC  request  for  additional  time  to  replyj  to  the  KFH  November  15 
Petition  for  Rehearing  stated  that  such  time  was  necessary  "for  a  detailed 
review  of  its  logs,  together  with  other  extensive  research".  From  the  op¬ 
position  filed  on  December  5,  it  would  seem  that  ipuch  of  the  time  was 
actually  used  in  formulating  plans  for  the  future  so|  that  these  could  be 
emphasized  in  the  opposition  instead  of  having  to  b^  confined  to  the 
results  of  the  detailed  review  of  its  logs  and  other  Extensive  research. 
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Television  Corporation,  Inc.  filed  December  5,  1955  directed  against 
the  Petition  for  Rehearing  filed  November  15,  1955  by  The  Radio  Station 
KFH  Company. 

2.  The  attached  "Tress  Release  By  The  Wichita  Television 
Corporation,  Inc. ""  is  a  true  and  correct  copy  of  a  statement  issued  to 
all  media  on  June  9,  1955  by  Wichita  Television  Corporation,  Inc.  for 
public  release. 

3.  The  attached  "’Statement  of  Frank  Webb,  Vice  President  and 
General  Manager  of  KFH""  is  a  true  and  correct  copy  of  a  statement  issued 
for  publication  by  Frank  Webb  on  June  10,  1955  carried  in  a  news  article 
published  in  the  Wichita  Eagle  on  June  11,  1955. 

4.  As  of  December  13>  1955  there  has  been  no  evidence  of  ground¬ 
breaking  nor  construction  of  any  kind  at  the  site  of  the  proposed  studio 

of  Wichita  Television  Corporation,  Inc.  on  the  southwest  corner  of 
Eighth  and  Main  Streets,  Wichita,  Kansas. 

5.  Monitoring  of  Station  KARD-TV  for  the  seven  days  from 
November  29,  1955  through  December  5,  1955  was  conducted  under 
my  supervision  and  the  following  are  the  only  regular  live  programs 
carried  during  that  period: 

Monday  through  Friday,  5:15  -  5:30  PM  -  ""Man  on  the  Street"" 

Daily,  6:00  -  6:15  PM  and  9:30  -  10  PM  -  "’News,  Weather  and 
Sports” 

Saturday  only,  6:45  -  7:00  PM  -  ""Masonic  Digest"" 

Saturday  only,  7:30  -  7:45  PM  -  ""Go  to  Church  Sunday"" 

Sunday  only,  5:30  -  5:45  PM  -  "Tt  Happened  This  Week"". 

5771  With  the  exception  of  the  program  ""Mafionic  Digest"",  which  was 
commenced  on  November  19,  1955,  there  has  been  no  change  in  the 
regularly  scheduled  live  programs  carried  by  KARD-TV  from  those 
carried  during  the  period  covered  by  the  affidavit  of  Frank  Webb  sub¬ 
mitted  with  the  KFH  Petition  for  Rehearing  of  November  15,  1955. 

The  foregoing  statements  are  true  to  the  best  of  my  knowledge 
and  belief. 


JURAT 


/s/  Thomas  P.  Bashaw 
General  Manager,  Radio  Station 
KFH 
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5772  Attachment  A  i 

-  —  i 

PRESS  RELEASE  BY  THE  WICHITA  TELEVKION  CORPORATION, 
INC. 

June  9,  1955  -  Page  1  of  2  pages. 

I 

i 

’’Mr.  George  M.  Brown,  President,  of  the  Wichita  Television  Corporation, 

Inc. ,  stated  that  the  corporation  was  naturally  ver^  gratified  that  the 

1 

Federal  Communications  Commission  has  completely  confirmed  the 

I 

views  of  the  Examiner  in  determining  that  the  corporation  was  best 

i 

qualified  among  the  three  competitive  applicants  to  operate  a  television 
station  on  Channel  3  in  Wichita,  Kansas,  which  wil^  serve  Wichita  and 

I 

the  surroundingareain  the  public  interest.  j 

j 

**Mr.  Brown  further  stated  that  the  officers  ^d  directors  of  the 

I 

corporation,  while  not  taking  the  FCC*s  ultimate  dOcisicn  for  granted, 
had  nevertheless  anticipated  the  likelihood  of  this  favorable  result  and 
had  spent  the  past  few  months  in  detailed  planning.  |  Therefore,  the 
corporation  is  now  prepared  to  go  forward  promptl^  to  construct  the 
maximum  studio  and  transmission  facilities  in  order  to  fulfill  its 
intentions  of  bringing  an  outstanding  television  service  to  Wichita  and 
the  many  surrounding  communities  and  rural  areasj. 

"Mr.  Brown  pointed  out  that  the  Wichita  Television  Corporation, 

Inc. ,  vdiich  will  operate  on  Channel  3,  in  Wichita,  ^asnas,  was  owned 

I 

by  representatives  of  all  aspects  of  community  life  |  in  and  around  Wichita, 
including  over  120  persons  residing  in  the  area  the  | station  will  serve. 

Many  of  these  persons,  Mr.  Brown  said,  have  been  patient  and  loyal 

subscribers  to  stock  of  the  corporation,  awaiting  tije  opportunity  which 

! 

the  FCC  has  now  made  available  to  come  forward  and  have  an  ownership 

I 

interest  in  this  broad  community  enterprise.  He  fdlt  that  with  the  partici- 

I 

pation  in  ownership  of  the  Wichita  Television  Corpc^ration,  Inc. ,  by 

these  many  outstanding  citizens  of  the  area,  the  station  would  be  truly 

1 

representative  of  the  people  it  would  serve.  | 

"William  J.  Moyer,  Vice  President  &  General  Manager,  of  the 
Wichita  Television  Corporation,  Inc. ,  was  also  av^able  for  comment. 
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5773  Mr.  Moyer  stated  that  Channel  3  in  Wichita,  Kansas,  will  have 
the  highest  tower  and  antennae  allowable  by  Government  regulations 
in  the  Wichita  area,  which  will  be  over  1000  feet  in  height  and  will 
transmit  with  the  maximum  allowable  power  for  Channel  3. 

'T^r.  Moyer  further  stated  that  the  following  officers  and  directors 
of  the  Wichita  Television  Corporation,  Inc. ;  Dr.  A.  L.  Ashmore,  W.  H. 
Bertholf,  Gifford  M.  Booth,  Jr. ,  Kenneth  Bras  ted,  Helen  P.  Brown, 
George  M.  Brown,  President,  Robin  D.  Compton,  W.  H.  Ferguson, 

W.  A.  Grant,  James  D.  Jarvis,  Willard  E.  Lehmberg,  Dale  W.  McCoy, 
Sr. ,  Vice  President  &  Sales  Director,  Tom  J.  Maloney,  Vice  President  & 
Program  Director,  Daniel  M.  Moyer,  Secretary- Treasurer,  William  J. 
Moyer,  Vice  President  &  General  Manager,  Mary  J.  Phares,  Public 
Service  Director,  Dean  Kenneth  Razak,  and  Tom  Salter  were  looking 
forward  to  the  opportunity  of  serving  the  public  interest  with  Channel 
3  in  Wichita,  Kansas. 

’Tyir.  Brown  went  on  to  say  that  the  favorable  action  taken  by  the 
Federal  Communications  Commission  constituted  a  *  Final  Decison* 
and  while  additional  legal  procedures  were  available  to  the  unsuccessful 
parties  in  the  case,  based  upon  prior  cases  there  seemed  to  be  little 
likelihood  that  the  award  to  the  Wichita  Televison  Corporation,  Inc. , 
might  be  upset  or  even  delayed  in  any  way,  and  that  therefore  the  corpora¬ 
tion  would  go  forward  at  once  to  fulfill  the  mandafe  given  it  by  the  FCC 
through  awarding  it  a  permit  to  construct  and  operate  a  television  station 
on  VHF  Channel  3  in  order  that  an  additional  television  service  could  be 
brought  to  Wichita  and  its  large  surrounding  areas. 

'Tyir.  Brown  assured  the  people  in  the  area  to  be  served  that 
there  would  be  no  delay  in  taking  all  steps  necessary  to  bring  them  this 
additional  and  much  needed  television  service.  He  further  stated  that 
call  letters  for  the  station  would  be  sought  immediately. 
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5774  Attachment  B 

Statement  by  Frank  Webb,  Vice  President  and  General  Manager 

of  KFH 


(Extract  from  page  5A,  column  1,  of  the  June  11,  1955  issue  of 

the  Wichita  Ea^e) 

"Wichita  Television  has  publicly  announced  that  it  is  proceeding 
with  the  immediate  construction  of  a  television  station  pursuant  to  the 
commission's  grant.  KFH  will  not  request  a  stay  of  the  issuance  of  a 
construction  permit  since  Wichita  Television  is  entitled  to  commence 
construction  if  it  is  willing  to  assume  the  risk  involved.  However,  im¬ 
mediate  construction  by  Wichita  Television  will  not  deter  KFH  from 
continuing  to  prosecute  its  application  with  a  view  of  obtaining  a  grant 
of  Channel  3. 

"The  Federal  Communications  Commission  is  composed  of  seven 
members.  Of  these  members,  only  three,  or  less  than  a  majority,  favored 
the  granting  of  the  application  of  Wichita  Television  Corp.  Two  of  the 
members  expressed  themselves,  in  a  written  decision,  in  favor  of  the 
application  of  KFH.  Two  of  the  members  of  the  commission  did  not 
participate  in  the  decision.  KFH  will,  therefore,  promptly  and  ex¬ 
peditiously  file  its  petition  for  rehearing  and  reconsideration.  We 
confidently  expect  that  such  a  reconsideration  by  the  entire  commission 
will  result  in  a  decison  favorable  to  KFH.^* 


5781  [Received  FCC  February  2,  1956] 

MOTION  FOR  LEAVE  TO  FILE  AFFIDAVITS 
♦  ♦♦♦♦♦ 

1.  On  November  15,  1955,  KFH  filed  a  Petition  for  Rehearing 
supported  by  an  affidavit  showing  that  Wichita  Television  Corporation, 
Inc.  (hereinafter  referred  to  as  WTC)  had  failed  to  fulfill  the  repre¬ 
sentations  and  promises  which  it  made  in  the  hearing  as  well  as  the 
expectations  of  the  Commission  on  the  basis  of  v4iich  WTC  has  been 
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awarded  a  preference  over  KFH  in  the  above -entitled  proceedings. 

2.  On  December  5,  1955,  WTC  filed  its  Opposition  to  the  afore¬ 
said  November  15,  1955  Petition  of  KFH  and  in  support  of  its  Opposition, 
WTC  submitted  a  number  of  affidavits  which  purported  to  set  forth  the 
facts  regarding  the  programming,  staffing,  and  operating  policies  of 
KARD-TV.  In  making  this  showing,  WTC’s  Opposition  relied  sub¬ 
stantially  upon  a  statement  in  affidavit  form  entitled  'Trogramming 
Report  of  KARD-TV  by  Jack  N.  Park,  Assistant  Program  Director", 
dated  December  2nd,  1955.  (Ex.  6,  WTC  Opposition). 

5782  3.  Mr.  Jack  N.  Park  left  the  employ  of  WTC  on  December  31, 

;  1955.  The  attached  affidavit  of  Thomas  P.  Bashaw  recites  the  cir¬ 
cumstances  under  which  Mr.  Park,  on  January  28,  1956,  gave  KFH  a 
written  statement,  under  oath,  pointing  out  numerous  false  and  mis¬ 
leading  statements  contained  in  the  affidavits  filed  with  the  WTC  Opposi¬ 
tion  on  December  15,  1955.  Because  of  the  obvious  and  direct  bearing 
which  the  attached  affidavit  of  Jack  N.  Park  thus  has  upon  the  issues 
raised  by  the  KFH  petition  of  November  15,  1955,  WTC's  Opposition 
thereto,  and  KFH^s  Reply  of  December  15th  to  said  Opposition,  it  is 
respectfully  requested  that  the  Commission  accept  the  attached  affi¬ 
davits  of  Thomas  P.  Bashaw  and  Jack  N.  Park  and  consider  them  in 
connection  with  such  action  as  may  be  required  on  the  pleadings  now 
pending  before  the  Commission  in  this  proceeding. 

4.  The  foregoing  recital  establishes  that  the  instant  motion  is 
timely  and  that  good  cause  exists  for  granting  the  relief  prayed. 

Respectfully  submitted, 

THE  RADIO  STATION  KFH  COMPANY 

February  1,  1956 


5783 


[CERTIFICATE  OF  SERVICE] 
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5784  STATEMENT  OF  THOMAS  P.  BASHAW 

- j - 

The  attached  affidavit  of  Jack  N.  Park  was  ob^ned  in  the  following 

I 

manner.  I  called  Mr.  Park  on  the  telephone  to  verify  a  rumor  that  he 

was  no  longer  in  the  employ  of  KAHD-TV.  During  ihis  telephone  conver- 

i 

sation,  Mr.  Park  told  me  that  he  thought  I  ought  to  ^now  the  circumstances 

I 

under  which  the  statements  he  had  signed  for  KAHD^TV  had  been  prepared 
and  that  they  contained  numerous  inaccuracies,  as  Well  as  other  infor¬ 
mation  concerning  KARD-TV.  Thereafter,  I  met  w^th  Mr.  Paris 
several  times  and  communicated  the  substance  of  nfy  conversations 
with  Mr.  Park  to  our  Washington  attorneys.  They  Requested  me  to 
ask  Mr.  Park  to  give  KFH  a  written  statement  undeir  oath  covering  the 
substance  of  our  conversations.  I  made  such  a  request  of  Mr.  Park 
and  he  agreed.  The  attached  affidavit  of  January  2$,  1956  is  the 
result.  I 

i 

/s/ Thomas  P.  Bashaw 

General  Manager 

The  Radio  Station  KF6  Company 


[JURAT] 


5785  STATEMENT  OF  JACK  N.  PARK 

I 

My  name  is  Jack  N.  Park.  From  the  middle  jof  July  1955  until 
December  31,  1955,  I  was  employed  at  KARD  as  Ai^sistant  Program 

i 

Director.  While  I  was  still  at  KARD,  I  was  asked  to  sign  a  statement 

dated  November  29,  1955,  containing  my  background  and  experience, 

! 

and  a  document  entitled  ’’Programming  Report  of  KIARD-TV  by  Jack  N. 

I 

Park,  Assistant  Program  Director,  ”  dated  Deceml^er  2,  1955.  This 
programming  report  was  prepared  for  my  signature  from  material 
supplied  by  me  and  by  others  and  was  given  to  me  to  sign  in  its  final 
form  without  adequate  opportunity  to  read  it  carefully  and  to  correct 
any  inaccuracies  or  misleading  statements  in  it.  I 

Since  leaving  KARD,  I  read  the  December  2n|l  programming  report 
carefully  and  I  would  like  to  make  some  correctionis  and  to  clear  up 


misleading  statements  in  it.  First,  I  would  like  to  state  I  left  KARD 
and  Trtiy  I  volunteered  this  information  to  KFH.  My  main  reason  for 
leaving  KARO  was  my  inability  to  function  in  the  position  for  which  I 
was  hired.  The  station  did  not  have  a  Program  Director  and  as  Assistant 
Program  Director,  I  was  supposed  to  perform  most  of  the  Program 
Director’s  responsibilities.  There  was  at  no  time  any  effort  made  to 
program  efficiently  to  get  the  audience  or  to  review  surveys  made 
and  then  make  modifications  of  programs.  1  could  not  see  v^ere  there 
was  a  future  in  a  situation  where  the  operation  was  hampered  by  one 
individual,  in  this  case,  William  Moyer,  who  had  no  ejqperience  in 
broadcasting  or  telecasting  in  programming.  Evidently,  the  difficulty 
I  encountered  in  my  employment  at  KARD  has  been  experienced  by 
others  since  most  of  the  non-engineering  personnel  who  were  originally 
hired  are  no  longer  employees,  or  are  seeking  work  elsewhere.  The 
feeling  of  the  entire  staff  toward  Moyer  has  been  that  ’’All  the  world 
isn’t  out  of  step  with  our  Johnny”. 

My  own  feeling  is  that  the  Commission  gave  the  grant  to  the  wrong 
people  and  I  do  not  think  that  the  working  principles  which  have  been 
set  up  at  KARD  will  allow  the  station  to  function  successfully.  It  is  for 
this  reason  that  I  volunteered  to  give  this  statement  to  KFH. 
i  The  first  impression  I  would  like  to  correct  in  the  programming 
report  of  KARD-TV  of  December  2nd  is  that  Tom  Maloney  will  come 
to  Wichita  at  a  later  date  to  be  Program  Director.  It  is  true  that 
I  and  several  other  members  were  so  informed  v^en  we  were  first 
employed  but  later  I  was  reliably  informed  that  Tom  Maloney  now  has 
a  good  job  at  NBC  and  that  there  is  no  expectation  of  his  ever  coming 
to  Wichita  to  be  Program  Director  of  KARD-TV. 

The  December  2nd  report  refers  to  a  policy  of  hiring  fully  ex¬ 
perienced  staff  members,  where  available.  As  a  matter  of  fact,  the 
management  chose  to  hire  many  ine^erienced  personnel  even  thou^ 
experienced  personnel  were'  available  for  the  program  department. 

The  training  burden  imposed  by  this  management  policy  hampered  the 
program  operation.  For  example,  except  for  Bob  Mays,  none  of  the 
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announcers  had  any  previous  e^erience  in  television.  Incidentally,  Bob 
Mays  was  also  dissatisfied  at  KARD  and  is  no  longer  employed  at  the 

I 

station.  The  stations*  programming  was  bad.  At  ho  time  did  I  have 
the  authority  to  do  the  job  of  a  program  director,  ^t  was  strictly  a 
slide  rule  and  comptometer  operation.  We  had  nothing  to  do  with 
programming  in  good  taste  whatsoever,  other  than  |ust  trying  to 
keep  the  operation  going  and  trying  to  keep  the  peoijle  within  the  organiza¬ 
tion  as  h^py  as  can  be  and  keeping  them  from  leaving  for  other  employ* 

ment.  Under  the  conditions  created  by  Moyer’s  m^agement,  it  was  im- 

1 

possible  to  maintain  employee  morale.  On  at  leastjone  occasion,  Moyer 
showed  up  at  the  station  tight.  He  has  been  reprimanded.  He  borrowed 
the  key  to  the  dark  room  from  me  and  drank  back  tliere. 

i 

The  report  refers  to  the  KARD  policy  of  requiring  people  added 
to  the  programming  staff  to  immediately  read  the  corporation’s  policy, 

i 

which  includes  the  NARTB  Code  and  the  FCC  ’’Blue |  Book”.  Until  the 
time  I  left  KARD,  I  had  not  seen  the  ’’Blue  Book”  aiid  only  some  old 
copies  of  the  NARTB  Code  which  1  found  and  read.  I  understand  that 
these  were  added  to  the  corporations’  policy  after  I  left  its  employ. 

i 

5787  Reference  is  made  in  the  December  2nd  repoift  to  a  film  policy 

1 

of  KARD.  The  policy  was  to  buy  film  from  the  parties  supplying  KEDD 
(Wichita  UHF  16  station)  and  Moyer  would  needle  them  to  act  on  the 

I 

KEDD  bankruptcy.  When  the  station  commenced  operation,  the  basic 
idea  was  to  buy  film  for  a  13  week  operation  on  the  ^sumption  that 
KARD  would  then  have  NBC.  Originally  KARD  bought  some  films 
specifically  for  children’s  type  programs  on  the  assumption  of  a  13 
week  operation.  When  these  films  ran  out,  KARD  did  not  buy  any 
more  and  began  running  free  films.  Sometime  durijig  the  six  weeks 
after  November  15th,  there  was  a  gradual  improveinent  in  the  films  on 

I 

KARD,  using  approximately  one-half  of  the  films  frpm  Hollywood 
Television  Service,  Inc.  as  a  source  and  the  other  half  were  re-runs 

I 

1 

having  originally  been  run  on  Channel  16  (which  is  l^DD).  The  statement 
in  the  December  2nd  report  that  95%  of  the  films  shown  were  first-run 
productions  for  Wichita  is  a  gross  exaggeration.  | 
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The  report  says  that  all  groups  of  public  service  people  inter¬ 
viewed  have  been  briefed  and  rehearsed  before  air  time  and  in  most 
cases  complete  rehearsals  have  been  the  rule.  My  experience  was  that 
public  service  groups  scheduled  to  appear  for  telecasts  were  asked 
to  ^pear  one-half  hour  before  broadcast  time,  given  a  brief  run-down 
on  how  long  the  program  was  to  be,  which  camera  to  face  (the  one  with 
the  lights  on),  and  the  hand  sisals  that  were  to  constitute  timing  for 
termination  of  the  end  of  the  program,  shown  v4iere  to  wait,  and  were 
ultimately  left  to  their  own  ends  until  the  program  went  on  the  air. 

In  my  opinion,  from  previous  experience  with  non -experienced  people 
going  on  the  air,  most  other  stations  will  go  to  the  trouble  of  going 
over  with  their  announcer  the  complete  program  material  to  be  presented, 
and  have  this  more  or  less  in  a  script  form  so  the  station  is  not  em¬ 
barrassed  by  statements  over  the  air.  KARD  programs  were  never 
.  scripted  and  were  strictly  on  an  ad  lib,  impromptu  basis. 

With  reference  to  the  KARD  policy  of  previewing  film,  this  was 
originally  attempted  on  an  overtime  basis  and  consisted  only  of  a  routine 
!  check,  as  it  was  virtually  impossible  to  completely  examine  on  this  basis 
5788  all  the  films  presented  in  an  8-hour  operation.  Even  this  limited 
previewing  was  cut  out  when  overtime  was  eliminated  in  an  economy 
move  after  KARD  stopped  carrying  NBC  programs.  To  my  knowledge 
there  are  very  few  features  over  an  hour  in  length  that  they  could  use 
to  fill  the  requirements  at  the  early  hours  (before  9  PM),  if  the  film 
policy  for  children  is  literally  followed  at  it  is  stated. 

In  regard  to  'Tilms  broadcast  by  KARD-TV  prior  to  9  PM,  Wichita 
time*\  the  synopses  stated  in  the  December  2nd  report  were  choice  con¬ 
densations  of  words  taken  from  the  film  company's  S3mopses.  Examples 
of  the  complete  S3niopses  follow. 

Exhibit  6,  Attachment  B,  Page  la  -  ’’Wheel  of  Fortune”  shown  at  6:30 
p.  m. ,  September  12,  1955  -  ”A  ruthless  political  leader  uses  racketeering 
methods  to  further  his  own  career.  Coming  to  town  to  investigate  the 
murder  of  one  of  his  friends,  a  young  country  lawyer  falls  in  love  with 


the  political  leaders*  daughter  and  thereafter  exposes  the  racket  and 

i 

brings  them  to  justice.  **  | 

i 

Exhibit  6,  Attachment  B,  Page  lb  -  "Storm  Over  Lisbon**  shown  at 
6:30  p.  m. ,  September  22,  1955  -  *ln  Lisbon  famous  dancer  Maritza, 
working  for  the  Secret  Police,  places  herself  underj  the  protection  of 

suave,  sinister  Deresco,  suspected  of  collaborating  with  Axis  agents. 

1 

The  Japanese  government  has  paid  Deresco  to  find  ^d  liquidate  John 
Craig,  U.S.  correspondent  v^o  escaped  from  a  Jap| prison  with  vital 

i 

secret  information.  Maritza  proves  Deresco* s  guili,  resulting  in  his 
capture  by  the  Secret  Police  and  his  death.  ** 

Exhibit  6,  Attachment  B,  Page  Id  -  "Hollywood  Sta4ium  Mystery**  shown 
at  6:30  p.  m. ,  October  7,  1955  -  *’Ace  Cummings,  cjhallenger  for  the 

I 

middleweight  crown  is  murdered  in  the  ring  the  nigl^t  he  meets  the 

1 

champ.  Many  persons  have  good  reason  to  be  accused  of  the  crime, 

i 

responsibility  for  which  is  finally  settled  on  the  annbuncer,  Nick 
Nichols,  v^o  gives  himself  away  because  of  a  tune  l|e  likes  to  whistle.  ** 
5789  Exhibit  6,  Attachment  B,  Page  If  -  **Great  Tr^n  Robbery**  shown 
at  6:30  p.  m. ,  October  28,  1955  -  **When  Kay  Steven^,  a  night  club 
entertainer,  hears  that  Duke  Logan,  her  boss,  is  gping  to  have  the 
Comanche,  a  crack  train,  held  up,  she  rushes  to  wdm  Tom,  Duke*s 
brother,  with  whom  she  is  in  love,  and  who  is  alrea^  aboard  the  train. 
But  she  is  too  late  to  foil  the  plot  and  entire  train  dib^pears,  run 

i 

off  the  track  and  into  an  abandoned  tunnel  by  ruthles^  Duke.  Though 
things  look  bad  indeed  for  Kay,  Tom  saves  her  in  the  end  and  Duke 
is  killed.  **  i 

I 

Exhibit  6,  Attachment  B,  Page  Ih  -  **That  Brennan  Oirl**  shown  at 
6:30  p.  m. ,  November  9,  1955  •  **Ziggy  Brennan  giv^  up  a  doubtful 

i 

way  of  living  and  Tonny  Rosellie,  her  boss  and  boy  friend. . .  to  marry 
Mart  Neilson,  a  simple  young  sailor.  Mart  is  kille^  in  action  and 

Ziggy,  left  alone  with  Martha,  their  baby,  and  her  o^  depressing 

! 

thoughts,  goes  back  to  Tony  and  her  former  life  whi^h  causes  her 

to  be  charged  with  child  neglect  and  she  loses  Martha.  When  she  proves 
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i  herself  a  good  mother  to  an  abandoned  infant,  she  not  only  regains 
Martha,  but  also  a  father  for  her  two  children  —  Tony.  ” 

EAibit  6,  Attachment  B,  Page  1  -  ^’Lady  for  a  Night”  shown  at  6:30  p.  m. , 
September  5,  1955  -  ”The  lovely  lady  hostess  of  a  gambling  boat  marries 
for  social  position,  but  is  glad  to  escape  the  machinations  of  the 
'  vindictive  family  and  return  to  the  gambler  v^o  loves  her.  ” 

Exhibit  6,  Attachment  B,  Page  Ig  -  ”The  Flame”  shown  at  6:30  p.  m. , 
November  1,  1955  -  ”Carlotta,  in  love  with  George,  participates  in 
his  scheme,  to  marry  his  ill  brother,  Barry,  to  assure  themselves 
of  the  fortune  Barry  possesses  and  which  George  feels  should  be  his 
rightful  inheritance.  Once  married  to  Barry,  Carlotta  falls  in  love 
with  him,  finding  him  superior  to  the  low  picture  George  had  painted 
of  him.  Similarly,  she  sees  George  too  in  a  different  light,  and  loses 
all  affection  for  him.  When  their  happiness  is  threatened  by  a  black¬ 
mailer,  George  sacrifices  his  own  life,  to  assure  their  happiness.  ” 

5790  Exhibit  6,  Attachment  B,  Page  If  -  ”I  Stand  Accused”  shown  at 
8:30  p.  m. ,  October  26,  1956  -  ”Two  young  law  partners,  Fred  Davis 
and  Paul  Re3niolds,  have  a  falling  out  and  take  opposite  sides  on  the 
question  of  defending  the  interests  of  a  big  gambling  machine  operator. 

Fred  wants  money  and  Paul  must  give  service  to  his  ideals.  In  time, 

Fred  realizes  that  the  wealth  he*s  accumulated  means  little  in  view 
of  the  trouble  he*s  created  for  the  forces  of  law  and  order.  ” 

Exhibit  6,  Attachment  B,  Page  Ig  -  ”The  Night  Hawk”  shown  at  6:30  p.  m. , 
November  3,  1955  -  ”A  reporter  and  his  girl  friend,  the  daughter  of 
his  publisher  boss,  find  themselves  involved  in  the  feud  of  a  couple  of 
topflight  gangsters.  One  of  the  gangsters  is  beholden  to  both  the  reporter 
and  the  girl  for  having  saved  the  life  of  his  brother.  Though  their  ' 
interest  in  grabbing  a  scoop  endangers  him,  especially  v^en  the  discover 
that  he's  knocked  off  his  rival,  he  nevertheless  comes  to  the  rescue 
of  the  reporter  at  the  cost  of  his  life  in  a  situation  involving  the  members 
of  his  own  gang.  ” 

Exhibit  6,  Attachment  B,  P^e  Ig  -  ”Federal  Man  Hunt”  shown  at  8:30  p.  m. , 
November  2,  1955  -  ”A  crook  escapes  prison  and  persuades  his  girl, 
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who  believes  him  innocent  of  any  crime,  to  help  hiip  in  the  getaway.  She 
finally  tumbles  to  his  duplicity  and  teams  up  with  a  private  eye  in 
order  to  bring  the  crook  to  his  downfall.  | 

I 

Exhibit  6,  Attachment  B,  Page  le  -  *The  Specter  of  the  Rose"  shown 

^  j 

at  6:30  p.  m. ,  October  16,  1955  -  "A  courageous  and  lovely  young 
ballerina  who  worships  a  half-mad  dancer  suspected  of  the  murder 

I 

of  his  first  wife,  tries  to  restore  him  to  sanity  and  save  his  dancing 

i 

geniusby  marrying  him,  but  his  madness  is  too  powerful.  He  plunges 
to  his  death  and  leaves  her  and  the  world  only  the  njemory  of  the 
beauty  his  dancing  created. "  | 

Exhibit  6,  Attachment  B,  Page  Ih  -  "Secrets  of  the  j  Underground" 
shown  at  6:15  p.  m. ,  November  12,  1955  -  "French  j  artist  Paul 
Panois  escapes  to  the  U.S. ,  falls  into  clutches  of  Aps  sabotage 
ring  and  is  forced  to  engrave  plates  for  counterfeiting  of  war  stamps. 

I 

Panois  is  killed,  and  his  daughter  Marianne,  mystejriously  disappears. 
5791  Assistant  D.  A.  Jones,  and  reporter  Terry  Parker  investigate 

i 

the  case.  Through  a  letter  Jones  receives  v^ich  bears  one  of  the 
counterfeit  stamps,  Jones  and  Terry  solve  the  case^  revealing  the 
leader  of  the  sabotage  ring. "  ! 

i 

Since  leaving  KARD,  I  have  also  had  an  opportunity  to  read  over 
carefully  the  statements  made  by  Mr.  Webb  on  pages  19  to  the  end 
(page  25)  of  his  affidavit  of  November  12,  1955  and  j^n  the  basis  of  my 
knowledge  of  KARD*s  operation,  Mr.  Webb*s  staten^ents  are  essentially 

I 

correct.  In  addition  to  the  comments  I  have  alread^^  given,  I  would  like 
to  add  the  following.  i 

Mr.  Webb*s  statement  concerning  the  character  of  the  feature 

i 

films  carried  on  KARD  is  substantially  correct.  | 

Concerning  live  entertainment  programming  on  KARD, my  e^erience 
in  this  matter  was  t3rpical  of  the  confusion  of  direction  and  the  lack  of 
cooperation  which  I  received  from  Mr.  Boyer.  For  bxample,  in  regard 
to  western  bands,  every  Saturday  I  auditioned  talent  for  western  t3rpe 
programs  which  were  to  be  used  either  for  a  live  wr^  around  for  the 
western  film  in  the  afternoon  for  the  youngsters,  or|  to  be  used  as  a 
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,  western  live  program.  Even  though  many  of  the  auditions  were  ex¬ 
tremely  good,  and  many  offered  to  work  for  free,  at  no  time  were  any 
of  these  bands  put  on  the  station.  60  or  70  different  organizations 
were  auditioned,  among  them  being  Bill  Gray,  who  is  now  on  the  Red 
Foley  show,  "Ozark  Jubilee". 

My  experience  with  respect  to  other  tj^es  of  live  programming 
was  substantially  the  same.  In  my  opinion,  the  studio  facilities  would 
accommodate  practically  any  t3^e  of  live  program.  Moyer  and  I 
were  in  complete  disagreement  from  the  time  I  started  at  KARD  con¬ 
cerning  the  amount  of  live  programming  that  should  be  carried.  If  he 
had  allowed  more  funds  for  making  scenery,  props,  etc. ,  the  people 
and  facilities  available  were  adequate  to  do  more  live  programming,  but 
he  would  not  let  them  do  it. 

5792  Concerning  the  policy  of  previewing  network  programs  before  they 
are  run  locally,  this  was  one  of  the  big  things  that  Maloney  alleged  he 
would  do,  and  anybody  knows  this  is  impossible. 

Concerning  KARD^s  educational  programs  and  its  deal  with  Uni¬ 
versity  Television  Center,  the  plans  in  this  regard  were  rather  nebulous. 
They  were  going  to  subsidize  the  programs  financially  and  provide 
facilities  to  do  the  programs.  But  I  still  cannot  see  how  they  could 
do  it.  That  is  the  place  for  educational  TV.  A  wonderful  dream,  but 
to  actually  subsidize  the  thing  is  virtually  an  impossibility.  Apparently 
KARD  hoped  to  grab  NBC  and  then  put  the  educational  programs  in  un¬ 
profitable  times. 

With  regard  to  "The  Man  on  the  Street"  program,  actually  this  is 
an  interview  type  program  wherein  a  daily  question  is  asked  and  some 
are  quite  ludicr  ous.  The  questions  were  generally  thought  up  about  a 
half-hour  prior  to  going  on  the  air  with  the  show.  Sometimes  neither 
the  question  nor  the  people  were  there.  Because  of  the  time  the  program 
was  presented,  we  had  to  practically  lie  down  on  the  sidewalk  to  get  people 
to  be  on  the  show.  In  cold  weather,  the  only  way  to  stop  people  there 
was  to  give  away  free  coffee  and  donuts  (a  catering  service  was  talked 
into  giving  this  away). 


With  respect  to  the  ’’World  of  Agriculture”  program,  I  was  told 
that  they  wanted  an  agriculture  type  program  to  run  combination  live 
and  film.  The  interest  shown  by  the  local  people  has  been  rather  hard 
to  whip  into  the  furor  they  expected.  They  said  they  were  to  have  market 
reports  but  we  could  never  quite  get  that.  Most  of  the  programs  ended 
up  in  film  presentations  because  of  the  lack  of  interest  of  the  people  to 
cooperate.  Concerning  the  ’’World  of  Agriculture”  show  v^ich  was 
mentioned  in  the  December  2  affidavit,  this  film  was,  in  my  opinion, 
a  commercial  in  behalf  of  the  Armstrong  Linoleum  Company,  however, 
it  was  supplied  to  us  by  the  Sedgwick  County  Home  Demonstration  Agent 
to  use  on  their  program.  Whatever  was  supplied  by  organizations  of 
5793  this  type  was  run  by  us  as  a  public  service  program  despite 
the  content. 

To  my  knowledge  there  were  no  meetings  of  any  director’s 
program  advisory  committees  with  members  of  tlie  station’s  staff. 

The  only  directors  I  talked  to  other  than  Mr.  Moyer  were  George 
Brown,  Mary  Phares  and  Dale  McCoy.  Dale  McCoy  started  out  as  Vice 
President  and  Sales  Manager.  However,  because  of  lack  of  acceptance 
by  the  station  in  the  community,  and  because  of  constant  pressure  on 
the  part  of  William  Moyer  in  daily  morning  meetings  which  constituted 
an  inquisition  rather  than  a  constructive  meeting,  he  eventually  broke 
the  man's  spirit  and  body  to  a  point  where  he  is  now  in  the  hospital 
seriously  ill.  At  the  present  time,  I  understand  that  McCoy  is  demoted 
and  is  to  assume  a  job  in  some  sort  of  public  relations  or  promotion 
work  for  the  station.  I  also  understand  that  the  present  sales  manager, 
Mr.  Sahara,  vdio  has  replaced  Mr.  McCoy  has  also  taken  over  the 
stock  ^ich  was  originally  held  by  Dale  McCoy. 

/s/  Jack  N.  Park 


[JURAT  DATED  JANUARY  28th,  1956] 
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5795  [Received  FCC  February  14,  1956] 

OPPOSITION  OR  ANSWER  TO  MOTION  FOR  LEAVE  TO 
FILE  AFFIDAVITS  OF  WICHITA  TELEVISION  CORP. ,  INC. 


♦  ♦♦♦♦♦ 

5805  16.*  ♦  ♦  ♦  On  the  contrary,  as  the  first  attachment  to  Mr.  Brown’s 

affidavit  shows,  Wichita  TV  is  moving  at  a  rapid  rate  toward  Mfillment 
of  all  of  its  commitments  to  be  completed  after  the  completion  of  the 
KARD-TV  interim  operation. 

♦  ♦♦♦♦♦ 

5808  Affidavit 

STATE  OF  KANSAS)  gg. 

SEDGWICK  COUNTY) 

My  name  is  Dilmond  Postlewait.  I  am  employed  by  Wichita  Tele¬ 
vision  Corporation,  Inc. ,  as  office  manager  of  television  station  KARD- 
TV,  Wichita,  Kansas.  As  such  office  manager,  I  was  in  charge  of  re¬ 
producing  the  various  affidavits  prepared  for  filing  in  response  to  the 
November  15,  1955,  Petition  for  Rehearing  filed  by  the  Radio  Station 
KFH  Company. 

I  have  examined  the  document  which  is  marked  Exhibit  attached 
to  the  affidavit  of  Lorraine  Colaw  and  can  state  the  following  with  respect  to 
said  Exhibit  ”B”.  Said  Exhibit  "B”  was  handed  to  me  personally  by 
Jack  N.  Park  on  or  about  November  24,  1955,  for  the  purpose  of  re¬ 
production.  When  Mr.  Park  handed  said  Exhibit  ”B”  to  me,  the  markings 
,  made  by  a  ball  point  pen  with  red  ink,  indicating  corrections  to  the  t3^ed 
statement,  appeared  on  said  Exhibit  ”B”.  Mr.  Park  customarily  used  a 
ball  point  pen  with  red  ink  on  his  p^er  work  at  the  office.  When  Mr. 

;  Park  handed  said  Exhibit  ”B”  to  me  he  stated  to  me  that  he  had  made 
corrections  on  said  Exhibit  ”B”. 

/s/  Dilmond  Postlewait 
[JURAT  DATED  FEBRUARY  11th,  1956.  ] 
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5809  AFFIDAVIT 

STATE  OF  KANSAS)  gg. 

SEDGWICK  COUNTY) 

My  name  is  Lorraine  Colaw,  and  I  am  a  resident  of  Wichita, 
Sedgwick  County,  Kansas,  residing  at  16 14  Briggs.  I  have  been  for 
the  past  several  years  secretary  for  the  Law  Firm  of  Moyer  &  Niebert; 
and  I  make  this  statement  in  response  to  a  statement  of  Jack  N.  Park 
filed  as  an  attachment  to  the  motion  for  leave  to  file  affidavits  filed  on 
February  1,  1956,  by  the  Radio  Station  KFH  Company  with  the  Federal 
Communications  Commission  in  the  Wichita  Channel  3  proceedings. 

On  November  22,  1955,  Mr.  Moyer  requested  that  I  take  the 
stenographic  report  of  the  preparation  of  the  statement  of  Jack  N.  Park. 
The  statement  which  1  took  in  shorthand  is  identified  as  Exhibit  in 
the  response  which  Wichita  Television  Corporation,  Inc. ,  is  making 
to  the  motion  for  leave  to  file  affidavits  filed  on  February  1,  1956, 
by  the  Radio  Station  KFH  Company.  Said  Exhibit  "B”  was  t3q)ed  by 
me  from  my  stenographic  notes  of  the  conference;  and  when  the  typing 
was  finished,  I  personally  delivered  said  Exhibit  *^B”  to  Jack  N.  Park 
at  the  KARD-TV  Studios  at  218  N.  Broadway,  Wichita,  Kansas.  I  per¬ 
sonally  handed  said  Exhibit  ^*B**  to  Jack  N.  Park  at  about  3:00  p.  m. 
on  November  23,  1955.  At  the  time  that  I  handed  said  Exhibit  **B**  to 
Mr.  Park,  I  told  him  to  proof  read  it  for  the  reason  that  I  had  been 
instructed  to  get  the  typing  done  in  a  hurry  and  deliver  it  to  him  as 
quickly  as  possible;  and  for  that  reason,  I  had  not  been  able  to  thoroughly 
proof  read  it  myself.  Said  Exhibit  **B**  now  contains  various  ball  point 
pen  marks  in  red  ink;  these  marks  were  not  on  said  Exhibit  '*B** 
when  1  handed  the  said  Exhibit  **B'*  to  Jack  N.  Park  and  apparently  have 
been  placed  on  the  said  Exhibit  **B**  by  someone  after  said  Exhibit  ”B'* 
left  my  possession. 

I  was  present  during  the  entire  dictation  of  said  Exhibit  **B**  in  the 
the  conference  with  Jack  N.  Paii&  on  November  22,  1955.  After  each 
sentence  or  group  of  sentences  relating  to  the  same  subject  matter 
was  dictated,  Mr.  Park  was  asked  whether  he  approved  the  sentence 
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or  group  of  sentences  as  to  truth  and  accuracy;  and  in  each  case, 

Mr.  Park  orally  indicated  that  he  did  approve  the  truth  and  accuracy 
of  the  dictation. 

5810  The  Exhibit  to  which  this  affidavit  refers  is  attached  hereto. 

/s/  Lorraine  Colaw 
[JURAT  DATED  FEBRUARY  10,  1956] 
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5811  Ofi-  EXHIBIT  B 

/^^JCBMEN^bf  JACK  PARKS,<^^^^^^Cc/^  ^ 

I  \ras  employed  by  KARD-TV  about  the  middle  of  July  ^‘Assistant 
Program  Director.  I  was  recommended  for  this  position  by  Mr.  Van 
Beuren  De  Vries  who  had  been  Program  Director  of  KRTV  at  Little  Rock, 

pi^se  r»  if 

Arkansas, where  I  was  film  director  and  whom  I  succeeded  as  Pro^am^ 
of  KRTV.  Mr.  DeVries  had  told  me  that  he  felt  BARD-TV  would  be  an 
excellent  operation  with  much  public  service  programming,  and  I  have 
found  that  to  be  the  case.  Mr.  DeVries  further  advised  me  that  he  had 
long  planned  to  be  on  the  programming  staff  of  Wichita  Television  Corp¬ 
oration,  Inc. ,  but  that  the  long  unforeseen  delay  in  the  studio’s  obtaining 
an  award  from  the  FCC  had  resulted  in  his  becoming  Program  Director 
of  WGR-TV  in  Buffalo,  and  his  family  demands  made  it  impossible  for 
him  to  accept  his  position  with  Wichita  Television  Corporation ,  Inc. 

On  Mr.  DeVries  recommendation  and  my  own  discussions  with 
KARD-TV,  I  accepted  the  position  as  Assistant  Program  Director, 
having  been  advised  that  the  Program  Director’s  position  was  filled  by 
Mr.  Tom  Maloney,  and  that  I  would  have  most  of  the  Program  Director’s 
responsibilities  during  the  station’s  interim  operation  until  Mr.  Maloney 
came  to  Wichita. 

At  the  time  I  accepted  employment,  I  was  told  that  the  station  was 
to  go  on  the  air  with  an  interim  operation  with  temporary  studios  and 
limited  local  live  programming  imtil  the  full  program  schedule  along  the 
lines  presented  by  the  company  to  the  FCC  could  be  presented  when  the 
large  studios  were  ready  and  the  full  staff  could  be  accomodated.  I  was 
further  advised  that  it  would  be  desirable  if  I  participated  in  the  selec¬ 
tion  of  the  personnel  for  the  Program  Department.  I  was  told  that  within 
the  limits  of  our  interim  operation  we  would  want  to  have  high  quality 
live  and  film  programs,  and  that  where  fully  experienced  staff  members 
were  not  available,  the  Program  Department  should  carefully  train  people 
for  their  positions  in  my  department.  I  assured  the  company  that,  from 
my  television  experience  in  the  Southwest,  we  would  be  able  to  obtain 
well  qualified  people  for  key  positions  in  the  Program  Department  and 
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develop  those  people  into  their  interim  and  ultimate  programming  while 
training  whatever  additional  people  were  needed.  I  agreed  with  the  com¬ 
pany  that  using  this  approach  with  an  interim  operation  and  gradual  de¬ 
velopment  of  our  programming  and  especially  our  live  programming, 
would  result  in  a  very  satisfactory  interim  operation  and  a  much  better 
operation  from  our  major  studio  than  if  we  merely  had  dry  runs  and  no 
’’on  the  air”  staff  trained  until  our  major  studios  are  ready.  All  of  the 
5812  programming  people  with  whom  we  commenced  operation  had 

excellent  e:q)erience  for  their  particular  duties,  with  no  one  having  less 
than  1  1/2  years  experience  and  many  2  1/2  to  3  1/2  years  of  television 
experience.  The  biographies  of  these  people  are  attached  as  Attachment 
”A”. 


As  people  are  added  to  the  programming  staff  of  Wichita  Television 

Corpor^ion,  Inc. ,  they  are  required  immediately  to  read  the'^^to^s 

A/AjiT& 

policy,  which  includes  the  Code  and  the  FCC  Blue  Book.  Regular 

training  is  given  to  all  new  people  who  are  added  to  the  staff.  In  addition, 
whatever  training  is  needed  is  given  to  all  people  appearing  as  live  talent 
on  the  station,  including  representatives  of  public  service  organizations. 

I  was  told  that  it  was  the  studio’s  policy  to  have  public  service  programs 
on  a  high  quality  basis,  and  that  the  interim  operation  should  be  used  to 
train  representatives  of  public  service  organizations  during  general 
briefer  programs  so  that  they  would  gain  experience  which  would  permit 
well  done  public  service  programs  when  we  got  into  our  regular  schedules 
with  these  organizations.  This  is  being  done  by  my  department.  In 
addition,  I  am  now  preparing  a  hand  book  as  a  guide  to  public  service 
representatives  to  improve  their  performance  on  the  station.  The  pro¬ 
fessional  talent  of  the  station  was  given  extensive  training  also  prior  to 
this  station's  time  on  the  air,  giving  as  much  as  3  weeks  rehearsals  with 
both  live  cameras  and  tape  recordings  prior  to  the  advent  of  live  programs. 

All  of  the  groups  who  are  public  service  people  interviewed  have 
been  briefed  and  rehearsed  before  air  time,  and  in  most  cases,  complete 
rehearsals  have  been  the  rule.  I  was  told  that  this  was  part  of  our  interim 
operation  plan,  which  was  developed  toward  the  more  complex  programming. 
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and  this  work  will  be  continued.  In  all  of  this  public  service  programming, 
I  have  been  carefully  coordinating  with  the  Public  Service  Director  under 
station  instructions,  which  were  to  the  effect  that  public  service  program¬ 
ming  should  be  developed  progressively  on  a  quality  basis  and  should  be 
given  favorable  time  segments.  Examples  of  the  public  service  pro¬ 
gramming  already  broadcast  over  KARD-TV  and  teing  developed  for 
broadcast  are  given  in  a  statement  of  Mary  Phares,  the  Public  Service 
Director. 

The  E[FH  petition  makes  many  statements  supposedly  taken  from  a 
monitoring  of  the  operation  of  KARD-TV,  which  are  conspicuously  wrong. 
That  statement  also  avoids  the  strong  favorable  aspects  of  the  KARD-TV 
operation.  I  shall  go  over  those  parts  of  the  statement  which  apply  most 
directly  to  my  work,  dealing  only  with  the  more  flagrant  errors.  I  have 
been  told  that  I  may  ignore  the  trivia  in  the  monitoring  report. 

5813  Other  statements  being  filed  will  cover  the  agricultural,  education¬ 
al,  religious,  discussion,  news,  women,  and  certain  other  programs. 

I  shall  comment,  therefore,  only  briefly  on  these  types  of  programs.^ 
^^SeeHnsi^f 

Agricultural  -  On  page  3  of  Mr.  Webb*s  statement  the  claim  is  made 
that  on  one  of  the  dates,  the  film  shown  was  not  related  to  the  purpose  of 
the  program.  The  Webb  statement  is  incorrect,  since  even  this  one  film 
they  select,  as  with  all  other  film  used,  was  appropriate  to  the  program. 
The  specific  program  referenced  had  as  talent  Mrs.  Zeigler,  County 
Home  Demonstration  Suporvioor,  associated  with  the  Department  of 
Agriculture.  Mrs.  Zeigler  developed  a  program  concerning  modernizing 
rural  homes  and  safety,  with  particular  emphasis  on  floor  covering 
safety,  as  one  part  of  the  program.  Mrs.  Zeigler,  herself,  furnished 
the  Armstrong  Linoleum  Company  film  used  in  the  program  partially  to 
illustrate  the  subject  of  her  presentation  aimed  at  farm  homes.  Examples 
of  other  agricultural  film  broadcast  by  KARD-TV,  in  addition  to  much 
live  programming,  are:  Ft.  Worth  Stock  Shows,  Grand  National  Stock 
Shows,  Poultry  Hatchery,  Cattle  Congress,  Market  Place  USA,  This  is 
Our  Land,  Yours  is  the  Land,  the  Washington  International,  National 
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Barrow,  World  of  Agriculture  -  4H  Cherry  Pie  -  1/2  hour,  winners 
(Live). 

Educational  -  1  have  participated  in  numerous  discussions  to  co¬ 
operate  with  public  service  organizations  in  the  progressive  develop¬ 
ment  throughout  our  interim  operation  of  our  educational  programs  for 
the  full  operation.  As  part  of  this,  I  attended  a  lengthy  conference  with 
a  Mr.  W.  J.  Moyer  and  Mrs.  Phares  and  with  President  Corbin  of  the 
University  of  Wichita  and  Lester  Rosen,  in  charge  of  public  relations  of 
the  University.  I  also  showed  Mr.  Rosen  and  Mr.  Robert  Minser  on 
more  than  one  occasion  the  present  temporary  facilities  of  KARD-TV 
so  that  they  could  determine  the  scope  of  educational  programs  which 
could  be  broadcast  by  the  University  of  Wichita  until  our  regular  studios 
were  ready. 

Prior  to  November  15,  I  communicated  with  the  Princeton  Film 
suporvioor  to  obtain  appropriate  films  for  purehasc  along  the  lines  of 
"Magic  Carpet, "  "Social  Studies  Today"  programs,  and  we  have  scheduled 
those  programs  for  broadcast,  having  already  broadcast  "West  of  England, " 
ti2  1/2  Hour -Program, "  "The  Pleasure  is  All  Yours’^received  from  that 
Center. 

News  -  An  extensive  statement  is  being  submitted  regarding  the 
news  program  of  KARD-TV.  Because  of  my  film  experience,  I  had  a 
good  deal  to  do  with  the  news  film,  having  talten  a  good  deal  of  it  myself, 
including  all  of  the  sound  film.  The  statement  is  absolutely  wrong  that 
there  was  no  sound  on  film  oh  any  local  event  (Webb's  statement  -  Page 
13)  as  the  accompanying  news  statement  shows.  No  one  Imowing  an3rthing 
.  about  television  news  could  have  monitored  the  KARD-TV  operation  and 
made  any  such  statement.  Based  upon  my  television  experience,  KARD- 
5814  TV  in  its  first  two  months  of  an  interim  operation  has  done  an 
extraordinary  amount  of  news  film,  both  silent  film  and  sound  on  film. 

Up  to  the  present  time  of  interim  operation,  KARD-TV  has  not 
acquired  its  full  remote  equipment.  For  that  reason,  it  has  been  unable 
to  do  sports  remotes,  although  it  does  have  a  very  favorably  received 
;  live  sports  program  as  well  as  sports  film  programs.  Despite  this 
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interim  period  of  operating  without  remote  equipment,  we  were  imaging- 

CfKCuj 

tive  in  arranging  to  have  the  Shrine^  Parade  pass  our  studios  and  did  a 
complete  two  camera  remote,  the  one  camera  at  street  level  and  the 
other  on  the  studio  roof,  signing  on  the  station^ early  in  order  to  accomo¬ 
date  the  Shrine  Parade.  We  have  also  covered  numerous  special  events 

f 

in  the  studio,  described  by  others,  and  special  events  in  addition  to  news 
from  remote  points  by  use  of  film  taten  solely  for  the  station,  and  there¬ 
fore,  being  live  programming.  At  Herrington,  Kansas,  within  our  ser¬ 
vice  area,  on  November  18,  1955,  as  a  public  service  and  on  a  sustain¬ 
ing  basis,  KARD-TV*s  film  crew  shot  the  highlights  of  the  homecoming 
football  game,  along  with  the  colorful  events  bebveen  the  halves.  This 
was  done  as  sound  on  film,  and  broadcast  Saturday  and  Sunday,  Novem¬ 
ber  19  and  20.  The  opening  ceremony  of  the  opening  of  a  new  bank  in 
Herrington  will  be  recorded  by  sound  on  film  program  on  November  25, 
1955,  by  me  and  broadcast  the  next  day.  This  will  also  be  a  public 
service  sustaining  program.  Both  of  these  progiams  had  been  developed 
and  agreed  upon  prior  to  November  15,  1955.  The  Webb  statement  is 
correct  that  the  four  special  programs  to  be  broadcast  for  young  child¬ 
ren  has  not  been  regularly  broadcast  both  because  the  station  is  not 
now  on  its  regular  schedule  and  is  not  operating  at  the  hours  for  which 
these  films  are  scheduled;  but  as  part  of  the  station's  policy  of  broad¬ 
casting  the  type  of  programs  on  an  occasional  basis  in  developing  toward 
its  ultimate  programming,  numerous  children's  programs,  both  live 
and  film,  have  been  broadcast,  including  the  films  "Bill  and  Coo  (a  one 
hour  film  for  youngsters  which  won  the  Academy  Award  and  was  re- 
broadcast  by  public  demand),  "Animal  Time"  (30  minutes).  Kings 
Crossroads"  (30  minutes),  EEansel  and  Gretel"  (broadcast  October  29  - 
a  live  ii^minute  program  broadcast  by  the  Wichita  Clildren's 
Theater),  "Boy  Scout  Film, "  and  "The  Bible  Puppet  Series"  (15  minutes 
each  Sunday)  specially  designed  for  children. 

Entertainment  -  The  comments  on  the  Webb  statement  (pages  19 
and  20)  regarding  the  entertainment  films  shown  on  KARD-TV  illustrate 
that  whoever  did  this  monitoring  had  no  real  knowledge  of  television 
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film  work.  Most  of  the  films  shown  were  first -run  productions  for 
Wichita,  and  in  some  cases  some  were  undoubtedly  second-run,  as  is 
commonplace  in  television  film  work.  Most  of  the  films  broadcast  in 
Wichita  Television  Corporation,  Inc. ,  are  under  contract  with  high 
5815  quality  legitimate  film  companies  on  a  ”first-run-in-the -market” 
and  one  run  -  one  play  basis.  Undoubtedly,  some  of  the  film  is  fifteen 
years  old  or  more,  which  is  typical  of  any  high-grade  television  films. 

;  Included  in  the  titles  of  this  type  of  film  run  by  KARD-TV  are:  H.  G. 
Wells’  ”The  Shape  of  Things  to  Come”  with  Raymond  Massey,  Charles 
Laughton  ”Rembrandt”,  Elizabeth  Bergner  ”Katherine  the  Great,  ”  Anna 
Neagle  ’’Victoria  the  Great”, '  Leslie  Howard  ’’The  Scarlet  Pimpernel”, 
Robert  Donat  ’’The  Ghost  Goes  West”,  Charles  Laughton  ’’The  Private 
Life  of  Henry  the  8th”,  Laurence  Olivier  ’’Clouds  of  Europe”,  Sabu  in 
’’Elephant  Boy”,  and  similar  outstanding  prestige  productions.  It  has 
been  the  policy  of  the  station  to  buy  top  quality  film  available  for  tele¬ 
vision;  and  based  upon  my  film  experience,  I  believe  we  have  achieved 
this  goal.  For  example,  our  major  film  package  is  that  provided  by 
HoUywood  Television  Service,  Inc. ,  which  in  my  opinion  offers  the  best 
wholesome  type  family  entertainment  of  any  package  of  film  available 
today  for  television.  All  of  these  are  films  of  the  quality  meeting  the 
high  standards  of  KARD-TV,  and  many  are  broadcast  over  national  net¬ 
works. 

The  Webb  statement  (page  23  and  24)  discusses  network  programs 
during  the  six  days  KARD-TV  carried  NBC  without  compensation  as  a 
public  service,  and  film  programs  broadcast  before  9:00  p.  m.  which  are 
said  to  be  undesirable  for  children.  Based  upon  my  television  experience, 
I  believe  these  programs  have  been  completely  mis-characterized  and 
are  entirely  suitable  for  children.  When  I  first  was  employed  by  Wichita 
Television  Corporation,  Inc. ,  I  read  its  policy  statement  and  was  fully 
informed  about  its  policy  against  any  programs  unsuitable  for  children 
being  broadcast  at  an  early  hour.  All  films  broadcast  by  KARD-TV  are 
previewed  to  be  certain  that  this  policy  is  not  violated,  and  adult  drama 
of  the  t3^  unsuitable  for  children  and  any  other  programs  not  suited  for 
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children  are  carefully  broadcast  no  earlier  than  9:0j)  p.  m.  Everyone 
knows  that  desirable  children’s  programs  generally  I  have  some  exciting 
episodes,  and  it  is  a  question  of  taste  and  judgments  The  colorful  titles 
given  many  films  are  by  no  means  properly  descriptive  of  their  contents. 
For  example,  the  description  of  the  ’’Space  Soldiers^’  series  from  4:00 
p.  m.  to  4:15  p.  m.  (contained  at  page  23  of  Webb’s  Statement)  is  entirely 
misleading.  This  series  is  very  similar  to  the  ’’Captain  Video”  series 

I 

which  has  been  recognized  as  high  quality  children’^  entertainment  for 

I 

this  period  of  the  day.  The  principal  character  in  this  series  if  Flash 

I 

Gordon,  a  well  known  radio  and  comic  strip  character,  emphasizing 
science  and  space  travel  by  a  princijra,!  character  ofj  highest  moral  quali- 

I 

ties. 

5816  As  to  the  rest  of  the  film  (discussed  at  page  24  of  Webb’s  statement) 

described  these  very  briefly  from  catalogijes. 

I 

The  NBC  network  programs  in  the  six  days  th^t  they  were  carried 

j 

by  KARD-TV  (referenced  at  Page  23  of  Webb’s  Statement)  are,  in  my 


opinion,  improperly  described,  having  contained  no 


objectional  material 


for  children,  within  the  meaning  of  KARD-TV’s  policy  statement.  We 

i 

were  familiar  with  these  programs  while  they  were  h^fng  regularly 
carried  on  and  carried  them  at  our  regu^  time  because  we 

anticipated  that  these  programs  as  presently  broadcast  contained  no 
isuitable  material  for  children. 

5817  -2i^(To^  inserted  in  proper  place  in  general  sti  at>y  Parks  re: 

interim  op^ 

I  was  instru^te  1  that  the  principal  a^{H:t5ach  toi  our  interim  opera¬ 


tion  programming  was 
regular^'  irregular  basis 


development  on  either  a 


ious  types  of  programs  to  be  pro¬ 


duced  in  our  full 
of  the  program 


bn  so  that  the  s 


would  work  the  finalizing 


in  gradually  and  develop 


of  the  staff  in  the 


public  service  organizations  to  carry  out  the  major 
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5818  AFFIDAVIT 

STATE  OF  KANSAS  ) 

SEDGWICK  COUNTY  ) 

My  name  is  Daniel  M.  Moyer.  I  am  Secretary-Treasurer  and 
General  Counsel  of  Wichita  Television  Corporation,  Inc. ,  and  make  this 
statement  in  response  to  a  statement  of  Jack  N.  Park  filed  as  an  attach¬ 
ment  to  the  motion  for  leave  to  file  affidavits  filed  on  February  1,  1956, 
by  Radio  Station  KFH  Company  with  the  Federal  Communications  Commis¬ 
sion  in  the  Wichita  Channel  3  proceedings. 

On  page  9  of  Mr.  Park’s  statement,  he  states  that  the  only  Direc¬ 
tors  that  he  talked  to  other  than  Mr.  Moyer  (referring  to  William  J. 

Moyer)  were  George  Brown,  Mary  Phares  and  Dale  McCoy.  I  can  per¬ 
sonally  state  that  during  the  four  or  five  months  of  Mr.  Park’s  employ¬ 
ment  with  the  station  that  I  personally  talked  with  Mr.  Park  on  many 
occasions  and  that  Mr.  Park  talked  with  Robert  B.  Marye,  another  Direc¬ 
tor,  on  many  occasions.  As  a  matter  of  fact  as  a  member  of  the  Religious 
Committee,  1  have  on  more  than  one  occasion  talked  to  Mr.  Park  about 
the  religious  program  of  the  station.  I  have  specific  recollection  of 
talking  to  him  about  the  procural  of  a  Jewish  Rabbi  for  the  daily  devotion¬ 
al  program  immediately  prior  to  the  Jewish  New  Year,  and  I  have  speci¬ 
fic  recollection  of  talking  to  Mr.  Park  about  his  problems  on  the  supply 
of  ministers  for  the  daily  devotional  program.  Mr.  Park  admits  having 
talked  to  Mary  Phares,  who  was  constantly  employed  as  Public  Service 
Director,  working  with  Mr.  Park  from  day  to  day.  Mary  Phares  is  a 
member  of  the  Civic  Social  Services  Committee  and  the  Religious  Com¬ 
mittee. 

Also  on  page  9  of  Mr.  Park’s  statement,  he  states  that  he  under¬ 
stands  that  the  present  Sales  Manager,  Mr.  Sbarra,  has  also  taken  over 
the  stock  which  was  originally  held  by  Dale  McCoy.  As  Secretary- 
Treasurer  of  the  corporation,  I  can  state  that  Mr.  Sbarra  has  not  been 
issued  any  stock  by  Wichita  Television  Corporation,  Inc. ;  and  based 
upon  an  investigation  made  by  me,  I  can  state  that  no  agreement,  written 
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i 

I 


or  oral,  presently  exists  or  has  existed  between  Mr.  |  Sbarra  and  Dale 
McCoy  in  regard  to  any  stock  issued  to  Dale  McCoy,  j  Dale  McCoy  i  s 

i 

presently  in  the  hospital  in  Wichita  where  he  has  recently  undergone 
5819  major  surgery.  Mr.  McCoy  presently  fills  the  position  with  KARD- 
TV  as  Promotion  Manager.  Mr.  McCoy’s  change  of  iposition  with  the 
corporation  was  by  voluntary  agreement,  which  was  entered  into  some 
period  of  time  after  Mr.  McCoy  had  suffered  intermittent  illnesses  of  a 
physiological  nature  which  finally  resulted  in  his  hosjpitalization  for  the 
major  surgery  which  he  has  just  undergone.  ! 

I 

/s/  Daniel  M.  Moyeij 
[JURAT  dated  February  11,  1956] 


5820  AFFIDAVIT  OF  DANIEL  M.  MOYER  j 

i 

On  page  7  of  the  Statement  of  Jack  N.  Park  da^ed  January  28,  1956, 

i 

Park,  in  the  first  full  paragraph,  states: 

’’Since  leaving  KARD,  I  have  also  had  an  opportunity  to  read  over 

carefully  the  statements  made  by  Mr.  Webb  on  page$  19  to  the  end  (page 

i 

25)  of  his  affidavit  of  November  12,  1955,  and  on  th^  basis  of  my  know¬ 
ledge  of  KARD’s  operation,  Mr.  Webb’s  statements  ^re  essentially 
correct.  ”  (Underlining  mine,  for  emphasis. )  i 

Immediately  upon  receipt  of  a  copy  of  the  KFH|  Petition  for  Rehear¬ 
ing,  which  included  Appendix  B  (the  affidavit  of  Mr.  jprank  Webb),  I 
handed  said  copy  to  Mr.  Park  and  requested  him  to  read  it  thoroughly 
and  give  me  his  detailed  views  on  it.  On  the  following  day,  Mr.  Park 
gave  me  extended  comments  on  the  Webb  affidavit,  ijicluding  comments 
in  substance  as  follows:  I 

I 

a.  That  all  of  the  public  service  groups  or  interviewees 

had  been  briefed  and  rehearsed  before  air  tim^  and  in  most  cases, 
complete  rehearsals  had  been  the  rule.  | 

b.  That  the  programming  had  been  conducted  with  the 
thought  in  mind  to  program  for  youngsters  early  and  adults  late, 


212 


graduating  the  level  of  entertainment  as  the  age  group  progressed. 

c.  That  the  public  service  programs  were  all  coordinated 
with  the  Public  Service  Director  so  that  the  public  service  program¬ 
ming  consisted  of  good,  worthy  material  from  local  and  national 
levels,  with  emphasis  on  the  local;  and  that  KARD-TV  had  made  a 
concerted  effort  to  seels  out  these  organizations  and  make  available 
to  them  the  time,  facilities  and  experience  of  KARD-TV ;  and  that 
KARD-TV  had  made  available  visual  aids  and  continuity  which 
raised  the  level  of  its  public  service  programming  above  the  aver¬ 
age  and  made  for  better  programming. 

d.  That  films  used  by  KARD-TV  had  all  been  purchased  on 
the  representation  and  contracted  for  as  first  run  in  the  KARD-TV 
market. 

in  making  these  extended  comments  to  me,  Mr.  Park  referred 
himself  to  specific  pages  of  Appendix  B  of  the  KFH  Petition  for  Rehearing. 

/s/  Daniel  M.  Moyer 

[JURAT  dated  February  13,  1956] 


5821  AFFIDAVIT  OF  GEO.  M.  BROWN 

STATE  OF  KANSAS)  gg. 

SEDGWICK  COUNTY  ) 

In  his  January  28,  1956,'  affidavit.  Jack  N.  Park  refers  to  a  repri¬ 
mand  of  our  General  Manager,  W.  J.  Moyer,  by  someone  for  some  kind 
of  drinking.  Mr.  Park’s  statements  are  phrased  very  ambiguously. 

Mr.  Moyer’s  activities  are  subject  only  to  the  supervision  of  the  Board 
of  Directors  and  myself,  as  President.  No  reprimand  of  W.  J.  Moyer 
of  any  type  has  been  made  by  me  or  the  Board  of  Directors;  in  fact,  the 
subject  of  consuming  alcoholic  beverages  (or  other  types  of  beverages 
for  that  matter)  has  not  been  the  subject  of  any  conversation  between  my¬ 
self  and  W.  J.  Moyer  or  the  Board  of  Directors  and  W.  J.  Moyer, 
except  for  the  installation  of  a  coffee  and  coke  machine  in  our  temporary 


studio. 


I  am  attaching  a  report  from  Dale  W.  McCoy’ s|  physician  concern¬ 
ing  his  illness,  which  should  suffice  to  show  that  Mr^  Park’s  statements 
on  this  matter  are  unfounded. 

No  statement  has  ever  been  made  by  me  to  Jac|k  N.  Park  concern¬ 
ing  Mr.  Maloney’s  plans,  and  further  with  respect  to  Mr.  Maloney,  there 
has  been  no  change  in  the  statement  made  by  me  in  i^agraph  11  of  my 
affidavit  submitted  to  the  Commission  as  Exhibit  1  of  the  ^'Motion  to 

I 

Dismiss  or  Opposition  to  Petition  for  Rehearing”  filid  by  Wichita  Tele- 

I 

vision  Corporation,  Ihc. ,  on  December  5,  1955. 

Every  effort  is  being  made  by  the  management!  and  employees  of 

t 

KARD-TV  to  meet  or  better  our  proposal  to  the  Federal  Communications 

i 

Commission.  The  tactical  plan  of  the  Radio  Station  Company  in 
filing  an  affidavit  or  a  series  of  affidavits  each  mont^  now  appears  to  be 

i 

a  concerted  plan  to  hinder  our  performance  of  the  pijoposal.  It  must  be 

I 

obvious  that  the  preparation  of  responses  to  such  tactics  requires  the 
time  of  valuable  personnel,  thus  detracting  from  oui^  principal  objective 

i 

which  is  to  operate  in  accordance  with  our  proposal.  | 

i 

5822  We  are  indeed  proud  of  our  performance  to  da^e.  I  am  attaching  a 
list  of  public  service  programming  which  has  been  s[:heduled  by  KARD-TV 

i 

since  November  15,  1955,  showing  the  progress  whi^h  we  are  making. 

i 

We  have  been  developing  local  live  programming  as  Rapidly  as  our  facilities 
and  staff  have  permitted  in  an  orderly  manner  to  assure  effective  presenta¬ 
tion.  This  development  has  been  even  more  marked!  since  Mr.  Park’s 
departure  from  the  station,  as  is  evidenced  by  the  attached  list  of  local  live 
programs. 

During  the  month  of  December,  we  informed  li^.  Park  that  he  would  be 
shifted  early  in  January  from  the  position  of  Assistant  Program  Director 
to  a  position  in  charge  of  films,  limiting  the  scope  of!  his  duties  and  requiring 

I 

him  to  concentrate  on  film  work;  and  it  was  shortly  thereafter  that  Mr. 

Park  left  the  station.  | 

As. to  Mr.  Park’s  original  affidavit  filed  by  wtchita  Television  Corp¬ 
oration,  Inc. ,  on  December  5,  1955,  it  was  carefulli^  checked  for  accuracy 


by  me  and  other  members  of  ithe  staff  of  KARD-TV  under  my  direction 
and  supervision  at  the  time  it  was  in  preparation  and  prior  to  being 
signed  under  oath  by  Mr.  Park.  Regularly  during  the  course  of 
preparation  of  his  statement,  in  which  Mr.  Park  fully  participated, 
it  was  emphasized  to  him  this  his  statement  must  carefully  coincide 
with  the  facts  of  operation  and  that  he  must  be  cautious  not  to  over¬ 
state  any  fact  or  opinion.  The  statement  of  Mr.  Park  filed  by  Wichita 
Television  Corporation,  Inc. ,  on  December  5,  1955,  has  also  been 
checked  for  accuracy  again  since  the  filing  of  the  Park  affidavit  dated 
January  28,  1956;  on  the  basis  of  this  investigation,  I  can  state  that 
the  Park  statement  filed  on  December  5,  1955,  is  true  and  correct 
to  the  best  of  my  information  and  belief. 


/s/  Geo.  M.  Brown 

[JURAT  DATED  FEBRUARY  11th,  1956] 

!3  REGULAR  PUBUC  SERVICE 

PROGRAMS 

(Begun  since  Nov.  15,  but  in  preparation  during  Fall) 

MASONIC  DIGEST  Every  Saturday,  5:15-5:30  p. 

Talk  Began  November  19,  1955  Live 

JATCEES  ON  PARADE  2nd  and  4th  Fridays 

5:45-6:00  p.  m. 

Talk  Began  December  11,  1955 

FRIENDS  UNIVERSITY  PRESENTS  Every  Tuesday,  5:45-6:00  p.  ] 
Educ.  Began  December  13,  1955  Live 


Program  features  the  School  of  Music,  athletics,  dramatics, 
the  museum,  foreign  students  and  educational  problems. 
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YOUR  PUBUC  SCHOOLS  IN  ACTION  Every  Wednesday,  5:45-6:00  p.  m. 
Educ.  Began  January  11,  1956  Live 

Programs  present  activities  of  the  elementary  and  secondary 
schools  of  Wichita  in  art,  music,  dramatics,  rhythm,  etc. 

They  include  discussions  of  reading,  grade  cards,  and  various 
educational  problems.  Children,  teachers  and  parents  are 
participants. 

HUMANITY’S  FLAG  (Red  Cross)  Every  Monday,  5:45-6:00  p.  m. 

Talk  Began  Janury  16,  1956  Live  and  Film 

The  first  series  is  featuring  various  services  of  the  Red 
Cross.  Beginning  in  March,  training  course  for  credit  will 
be  presented  in  Home  Nursing,  First  Aid,  etc. 

CITIZENSHIP  IN  THE  MAKING  Every  Sa^day,  4:15-4:30  p.  m. 

Talk  Began  January  21,  1956  j  Live 

The  program  presents  the  youth  groups.  Boy |  Scout,  Girl 

1 

Scout,  Camp  Fire,  Y.  M.  C.  A. ,  Y.  W.  C.  A. ,  in  rotation. 

It  features  crafts,  camping  and  other  services  and  activities 
as  well  as  facilities  and  leadership  in  these  community  pro¬ 
grams.  I 

i 

THIS  IS  SOUTHWESTERN  Every  Tuesday,  10:00-10:15  p.m. 

I 

Educ.  Began  January  3,  1956  Live 

This  college  is  located  in  Winfield,  Kansas,  ^0  miles  from 
Wichita,  but  the  President  and  department  he^ds  have  visited 

the  station  in  preparation  for  the  program  an<^  are  cooperating 

! 

well.  Members  of  our  technical  staff  have  m^de  two  trips 

i 

to  Winfield  to  talk  and  take  pictures,  film  and  for  general 
consultation  and  assistance.  Scripts  are  mailed  to  KARD 
for  study  several  days  in  advance  and  participants  arrive 

I 

for  rehearsal  two  hours  before  the  program  logins. 
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The  program  presents  all  departments  of  the  college  and 
campus  activity,  with  particular  emphasis  on  the  contribution 
of  the  small  denominational  college  in  American  education. 

YOUR  PAROCHIAL  SCHOOLS  1st  Friday  of  each  month 

5:45-6:00  p.  m. 

Educ.  Began  February  3,  1956  Live 

The  Catholic  schools  of  the  Diocese  of  Wichita  are  sponsoring 
this  program,  so  schools  in  the  surrounding  towns  will  also 
be  represented.  Music,'  dramatics,  academic  discussions, 
etc. ,  are  featured.  The  opening  program  presented  e^eri- 
mental  work  in  choral  singing  which  had  been  carried  on  by  a 
Wichita  University  professor  and  a  5th  grade  class  and  an 
interpretation  of  the  work.  This  program  will  be  extended 
as  their  area  organizations  are  worked  out. 

5824  WICHITA  PTA  COUNCIL  3rd  Friday  of  each  month 

5:45-6:00  p.  m. 

Educ.  Begins  February  17,  1956  Live 

A  presentation  of  the  Wichita  Council  of  the  Parent- Teachers 
Association,  this  program  deals  largely  with  problems  of 
home- school-community  relationships.  Programs  already 
scheduled  include  discussions  of  the  comic  book  problem, 
the  gifted  child,  and  narcotics.  Participants  include  teachers, 
parents  and  children. 

CAMPUS  WEEKLY  Every  Wednesday,  10:00-10:15 

p.  m. 

Educ.  Begins  February  15,  1956  Live 

A  Wichita  University  presentation,  this  program  will  be 
moderated  by  the  W.  U.  Director  of  Public  Relations.  It 
will  feature  news  of  area  interest  concerning  university  activi¬ 
ties,  presentations,  and  services,  and  interviews  with  and 
demonstrations  by  specialists  in  various  fields. 


IDEAS  IN  ACTION 


Every  Sunday,  10:00-10:30  p.  m. 

Educ.  Begins  February  29,  1956  Live 

Dr.  Harry  I.  Corbin,  President  of  the  University  of  Wichita 
will  present  this  program.  It  will  include  material  from  his 
recent  world  tour,  his  discussions  with  foreign  government 
and  educational  leaders,  ideas  of  economics  from  John  Stuart 
Mill  to  the  present,  philosophy,  politics  and  religion.  On 
certain  programs,  he  will  bring  in  atuhorities  on  the  pertinent 
subjects. 

COMMUNITY  ARTS  COUNCIL  PRESENTS  Every  Friday,  10:15- 

10:30  p.  m. 

Educ.  Begins  February  24,  1956  Live 

The  first  series  will  feature  the  Wichita  Dance  Association. 

It  will  present  the  history  and  development  of  the  dance  with 
appropriate  costumes  and  music.  Participants  are  teachers 
and  advanced  students. 


FAMILY  AND  CHILDREN’S  GUIDANCE  SERVICE  Every  Saturday, 

5:30-6:00  p.m. 


Begins  February  18,  1956 

This  Community  Chest  program  provides  professional  agency 
personnel  to  answer  problems  sent  in  by  the  viewing  audience. 

The  Wichita  Guidance  Center  and  the  Family  Consultation 
Service  will  provide  permanent  panel  members  with  other 
agency  members  drawn  in  for  specific  problems  as  indicated. 

It  is  believed  this  program  will  encourage  people  to  make 
better  use  of  the  services  provided  by  the  Chest. 

These  programs  are  being  presented  regularly  or  are  scheduled 
and  announced  ready  for  presentation  this  month.  They  have  been 
carefully  planned  with  the  representative  organizations.  Each  program 
has  its  regular  director  who  works  with  the  participants  in  the  preparation 
of  scripts  and  materials  and  conducts  rehearsals.  Art  work,  music  and 
slides  are  prepared  by  KARD. 
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Other  programs  'v^ich  will  soon  be  scheduled  include  ”Scientific 

I 

Jaunts,  ”  Community  Adult  Forum,  Institute  of  Logopedics,  two  fifteen 
minute  children's  educatioaol  film  series,  and  one  30- minute  adult 
educational  film  (Ann  Arbor  Films,  sponsored  by  the  University  of 
Wichita)..  Additional  programs  to  which  Wichita  Television  Corpora¬ 
tion,  Inc. ,  is  committed  are  in  process  of  development. 

5825  OTHER  PUBLIC  SERVICE  PROGRAMS  AFTER 

NOVEMBER  15,  1955  PRESENTED  OR 
SCHEDULED 

(These  programs  represent  special  interests  and  events  and  a  continuing 
training  program  for  groups  with  v^om  regular  programming  is  being 
prepared.  Additional  public  service  films  of  general  interest  have  also 
been  presented. ) 


Marionnette.  Demonstration  and  Interview  - 


ALL  PM 


Live 

Dec. 

2 

6:15  -  6:30 

Flying  Farmers  -  Interview  -  Live 

Dec. 

5 

5:15  -  5:21 

Wichita  Community  Theater  - 

Live  -  Play  Preview 

Dec. 

5 

6:15  -  6:30 

YWCA  -  Live  -  Demonstration, 

Christmas  crafts 

Dec. 

6 

7:45  -  8:00 

Harding  College  Choir  -  Live 

Dec. 

7 

6:30  -  7:00 

National  Conference  Christians  and 

Jews  -  Live  Discussion  NCCJ  program. 


local  and  national 

Dec. 

8 

6:15  • 

-  6:30 

Wichita  Dance  Association  -  Live 

Interpretation  of  various  dance  forms 

Dec. 

9 

6:15  - 

-  6:30 

Christmas  Opera,  East  High  School- 

Live 

Dec. 

10 

9:00  - 

-9:15 

Feast  of  Lights  -  Live,  production  of 

Jewish  celebration 

Dec. 

12 

6:15  - 

6:30 

Tips  on  Toys  -  Daily,  live  demonstration 

and  lecture  on  choosing  best  Christmas 


toys  for  each  age  child 


Dec.  11-17  6:15-6:30 
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City  Manager*  s  Annual  Report  on 


Wichita 

Live  and  slides,  presented  by  City 

Research  Dept. 

Dec.  18 

9:00  -  9:30 

St.  Paul’s  Methodist  Church  Choir  -  Live  Dec.  18 

6:30  -  7:00 

Wichita’s  Civic  Boys’  Choir  -  Live 

Spasticsville  (home  for  spastics) 

Dec.  18 

5:00  -  5:30 

Interview  and  variety  -  Live 

Dec.  19 

7:45  -  8:00 

First  Church  of  the  Nazarene  Choir  - 

Live 

Dec.  22 

8:30  -  9:15 

Plymouth  Congregational  Church  - 

Sermon,  organist,  solosit,  live 

Dec.  23 

8:30  -  9:00 

Camp  Fire  Candle  Light  Ceremony  - 

Live 

Dec.  24 

6:15  -  6:30 

Small  One  -  Live,  Christmas  dramatic 

boy’s  presentation 

Dec.  24 

7:45  -  8:00 

March  of  Dimes  Panel  -  Live,  discussion 
of  medical  and  local  services  aspects 
of  polio  Jan.  9 

National  Camp  Fire  Director  - 

Live  Interview  Jan.  17 

Girl  Scout  Round-Up  -  Live  Panel 

discussion  of  programs  and  events  Jan.  19 
Wichita  Community  Theater  -  Live 


preview  of  play 

5826  Arkansas  City  Fellowship  of 

Christian  Youth  -  Live  highlights 
of  Arkansas  City’s  week  of  youth 
celebration.  City  Commission, 
churches,  etc. 

The  Magic  Band  -  Film  for  VFW 


Jan.  26 
Jan.  28 


6:15  -  6:30 


5:45  -  6:00 


6:15  -  6:30 


Jan.  25  5:30  -  5:45 


6:15 

5:30 


6:30 

6:00 


► 
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Pump  Trouble  -  Film  for  heart  association  Feb.  2  5:45  -  6:00 
Peace  of  Mind  -  FUm  Feb.  6  10:00  -  10:22 

Wichita  Dental  Society  -  Live  Panel 

discussion  by  4  dentists  on  dental 

health  problems  Feb.  9  5:45  -  6:00 

Drama  of  the  Mass  -  Live,  complete 

presentation,  explaining  Catholic  mass 
through  music,  interpretative  movement 
and  narration.  Liturgy  translated  to 

English  Feb.  12  10:00  -  10:55 

Tale  of  Two  Cities  -  Film  for  Army 

Narrated  by  Edward  R.  Murrow  Feb.  13  10:00  -  10:25 
Charles  Jack  Hodges  -  Live  interview, 

national  president  of  Office  Managers, 

secretary  of  Canadian  National  Railroad  Feb.  15  5:30  -  5:45 

Wichita  Civic  Boys^  Choir  -  Live  Feb.  16  5:30  -  5:45 

A  Matter  of  Time  -  Film  for  heart 


association 


Feb.  16  5:45  -  6:00 


Where  do  Ideas  Come  From  -  Bethany 

College,  Lindsborg,  Kansas.  Live 

demonstration  of  art  and  decorating  Feb.  18  10:00  -  10:30 
Friendship  Party  -  Live  NCC  J  demon¬ 
stration  discussion  program  as 
pattern  for  area  friendship  parties. 

(Mayor,  W. W.  president,  etc.)  Feb.  21  8:30-9:00 

Sedgwick  County  Heart  Association  - 
Live  panel  discussion  by  doctors 
on  heart  disease,  treatment  and 

research  Feb.  23  5:45  -  6:00 


Rebound  -  Live  and  film  for  State  Depart 
ment  of  Welfare,  Rehabilitation  of 
the  Blind 


Feb.  27  10:00  -  10:30 


W.  C.  GOODPASTURE,  M.D. 

Internal  Medicine 

j 

2110  East  Douglas,  Wichita  7^ 

Kansas  ! 

I 

i 

I 

11  Februiry  1956 

To  Whom  It  May  Concern: 

Mr.  Dale  McCoy  was  examined  at  Wesley  Hospital  in  January 
1956  and  found  to  have  an  obstructing  lesion  at  the  splenic  flexure  of 

i 

his  colon.  This  condition  was  obviously  one  of  lon^  standing,  probably 
2  years,  plus  or  minus. 

i 

At  surgery  the  lesion  was  found  to  be  a  perfoifated  diverticulum 
walled  off.  The  abscess  had  leaked  into  the  upper 
was  localized. 

So  far  he  is  making  good  progress  but  is  not  cjver  the  hump  as  yet. 
We  have  hope  that  he  will  make  a  complete  recovery. 

At  operation  his  liver  proved  to  be  cirrhotic.  | 

i 

I 

Sincerely  yours,  I 

/s/ W.  C.  Goo<ft)astuiie,  M.D. 

I 


WCG:rf 
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5828  AFFIDAVIT 

OF 

W.  J.  MOYER 

STATE  OF  KANSAS  ) 

)  SS: 

SEDGWICK  COUNTY) 

It  is  obvious  that  the  January  28,  1956,  statement  of  JackN.  Park 
is  a  diatribe  against  myself,  primarily,  and  incidentally  against  the  cor¬ 
poration.  It  will  serve  no  purpose  to  respond  to  this  type  of  thing  in  its 
entirety.  I  shall  be  brief  and  limit  myself  to  making  a  few  statements 
of  fact.  The  Wichita  Television  Corporation,  Inc. ,  response  to  this 
January  28,  1956,  affidavit  of  Mr.  Park  clearly  shows  that  Mr.  Park  has 
made  a  serious  mistake  in  his  memory,  at  least  in  every  significant 
matter  upon  which  he  rests  his  January  28,  1956,  affidavit. 

There  are  a  few  matters  in  the  January  28,  1956,  affidavit  of  Mr. 
Park  which  should  be  replied  to. 

(1)  In  the  second  sentence  of  page  2  of  the  January  28,  1956,  affi¬ 
davit,  he  states,  ”  x  x  x  but  later  I  was  reliably  informed  that  Tom 
Maloney  now  has  a  good  job  at  NBC  and  that  there  is  no  expectation  of 
his  ever  coming  to  Wichita  to  be  a  Program  Director  of  KARD-TV. 

Park  does  not  state  who  told  him  this.  I  did  not,  nor  do  I  know  anyone 
else  who  did.  To  my  knowledge,  Mr.  Maloney  has  never  been  and  is  not 
now  employed  by  NBC.  There  has  been  no  change  in  the  statement  made 
by  Geo.  M.  Brown  in  paragraph  11  of  Geo.  M.  Brown’s  affidavit  wlich 
was  submitted  to  the  Commission  as  Exhibit  1  of  the  ’Tylotion  to  Dismiss 
or  Opposition  to  Petition  for  Rehearing”  filed  by  Wichita  Television 

,  Corporation,  Inc. ,  on  December  5,  1955. 

(2)  With  respect  to  Park’s  statement  ’’that  95%  of  the  films  shown 
were  first-run  productions  for  Wichita  is  a  gross  exaggeration”  this  can 
be  said.  Mr.  Park  had  the  film  department  as  one  of  his  responsibilities. 
In  preparation  of  our  response  to  the  KFH  Petition  for  Rehearing,  Park 
was  asked  what  percentage  of  such  films  were  first  run  in  Wichita.  His 
answer  was,  ”At  least  97%.  ”  To  be  more  conservative  in  our  statement. 
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we  lowered  the  stated  percentage  to  95%.  My  own  investigation  supports 
the  95%  figure. 

5829  Personnel  in  charge  of  our  film  room  have  been  acquainted  with  our 
program  policy  since  the  beginning  of  our  operation  and  have  at  all  times 
previewed  the  film  to  implement  our  stated  policy  concerning  the  showing 
of  films.  The  program  policy  referred  to  is  that  set  forth  in  the  Pro¬ 
gram  Policy  Statement  submitted  by  Wichita  Television  Corporation,  Inc. , 
in  the  hearing  before  the  Commission. 

(3)  I  assume  that  when  Mr.  Park  uses  the  word  "tigW  in  reference 
to  me,  he  means  inebriated  by  intoxicating  beverage.  I  unequivocally 
deny  Mr.  Parkis  statement  that  *’on  at  least  one  occasion,  Moyer  showed 
up  at  the  station  tight"  and  will  add  that  at  no  time  have  I  ever  arrived 
at  the  station  intoxicated.  I  have  on  many  occasions  arrived  at  the  sta¬ 
tion  taut,  however.  As  to  Mr.  Parkis  claim  that  I  have  been  reprimaniled, 
he  does  not  state  by  whom.  Mr.  Geo.  M.  Brownes  affidavit  will  support 
my  denial  of  any  reprimand.  I  deny  borrowing  any  key  to  any  dark  room 
from  Mr.  Park  and  deny  any  drinking  in  any  dark  room. 

With  respect  to  all  other  statements  made  by  Park  in  his  January 
28,  1956,  affidavit,  I  shall  let  others  decide  the  veracity  of  them  after 
viewing  the  affidavits  of  Lorraine  Colow,  Dilmond  Postlewait,  Daniel 
M.  Moyer,  and  Geo.  M.  Brown.  To  the  extent  that  those  who  judge  find 
Park  to  be  an  unreliable  affiant,  we  will  rest  the  matter  on  the  great 
volume  of  documents  heretofore  filed  by  us  in  our  response  to  the  KFH 
Petition  for  Behearing.  i 

/s/W.  J.  Moyer 


[JURAT] 

♦  ♦  ♦ 


* 


4c 
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5830  REPLY  TO  "OPPOSITION  OR  ANSWER  TO 

MOTION  FOR  LEAVE  TO  FILE  AFFIDAVITS" 

AND  REQUEST  FOR  ORAL  ARGUMENT  OF 
THE  RADIO  STATION  KFH  COMPANY 

[FUed  Feb.  21,  1956,  F.C.C.  ] 

****** 

5836  10.  WTC  also  urges  a  s  a  ground  to  support  its  charge  agains  KFH 
for  irresponsible  conduct,  the  fact  that  KFH  should  have  recognized  the 
Park  statement  of  January  28th  to  be  what  WTC  claims  it  is,  unreliable, 
wild  and  unfounded.  Quite  the  contrary.  KFH  found  that  with  respect 

to  such  references  thereto  as  were  made,  Mr.  Park  confirmed  in  large 
measure  the  statement  under  oath  of  Mr.  Frank  Webb  based  on  observa¬ 
tion  of  WTC’s  operations  and  submitted  on  November  15,  1955,  by  KFH 
in  support  of  its  Petition  for  Rehearing.  Such  confirmation  by  Mr.  Park 
of  the  substantial  accuracy  of  statements  under  oath  relief  upon  and  vouched 
for  by  KFH,  certainly  affords i  a  reasonable  basis  for  assuming  that  Mr. 
Park  also  spoke  reliably  with  respect  to  matters  between  WTC  personnel 

5837  which  KFH  obviously  would  have  no  feasible  direct  way  of  verifying.  8/ 
KFH  certainly  did  not  submit  an3rthing  by  way  of  Mr.  Park’s  January  28th 
statement  which  it  then  knew  to  be  contrary  to  fact.  Nothing  WTC  has 

i  filed  establishes  the  contrary.  As  a  matter  of  fact,  as  will  be  shown 
below,  WTC’s  attempt  to  discredit  Mr.  Park’s  affidavit  of  January  28th 
actually  results  in  providing  some  independent  corroboration  of  the  truth 
of  Mr.  Park’s  second  affidavit  and  provides  new  proof  that  his  December 
2nd  "Report”  was  tampered  with  by  WTC  to  create  some  of  the  inaccurate 


8/  This  comment  is  not  intended  to  suggest  that  KFH  accepts  WTC’s 
view  that  legally  it  was  KFH  that  initially  vouched  for  Mr.  Park’s  testi¬ 
monial  accuracy  rather  than  WTC.  It  is  intended  to  show  that  even  with¬ 
out  regard  to  WTC’s  legal  responsibility  for  such  testimony,  KFH  acted 
properly  and, responsibly  in  submitting  Mr.  Park’s  January  28th  statement 
to  the  Commission,  in  order  that  the  Commission  would  not  be  deprived 
of  all  relevant  considerations  in  evaluating  the  affidavits  submitted  by 
iVTC  in  support  of  its  December  5th  Opposition. 
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impressions  which  Mr,  Park  corrected  in  his  affidavit  of  January  28th. 

WTC  also  tries  in  paragraph  16  to  support  its  charge  lof  irresponsibility 

I 

by  contending  that  the  January  28th  Park  statement  '*1^  added  nothing 

I 

to  this  proceeding  which  could  in  any  way  tend  to  persuade  the  Commission 

i 

that  it  was  wrong  in  denying  the  KFH  application  in  favor  of  that  of 
Wichita  TV”.  This  statement  is  in  effect  a  demur reil  by  WTC  to  the 
latest  Park  affidavit  and  as  such  represents  for  purpc|ses  of  legal  procedure 

I 

a  willingness  by  WTC  to  have  the  Commission  great  all  facts  stated  in  the 

i 

January  28th  Park  statement  as  true.  If  WTC  truly  believed  the  Park 

I 

statement  to  be  demurrable,  its  course  was  simple,  lit  could  have  ig¬ 
nored  it  and  it  would  have  fallen  of  its  own  weight  --  |f  WTC  were  right. 

But  actions  speak  louder  than  words  and  we  find  WTCj  instead  in  a  des- 

I 

perate  scramble  now  to  discredit  its  own  affiant.  Thjs  is  so  because  the 
effect  of  such  a  demurrer  is  that  if  the  Commission  h^  the  authority  to 

j 

consider  the  November  15  Petition  for  Rehearing,  thej  relief  prayed 
therein  should  be  graned.  This  follows  because  the  P^rk  affidavit  of 
January  28th  corroborates  the  affidavit  of  Frank  Webb  which  in  turn 

I 

supports  the  allegations  contained  in  the  November  15|  petition. 
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There  is  No  Merit  in  WTC^s  Arguments 
That  the  January  28th  Park  Statement 
is  Not  Entitled  to  Consideration 


11.  WTC  labors  hard  (paragraphs  8  through  l4)  to  prove, 
according  to  its  statement,  that  Mr.  Park  must  be  lyi^  in  his  second 

I 

affidavit  because  his  explanation  for  signing  the  first  Affidavit  is  ^incredible”. 

1 

The  WTC  effort  fails  miserably  in  attaining  this  objecUve  though  as  will 

i 

be  demonstrated  below  it  succeeds  in  supplying  a  number  of  respects  in 
which  it  convincingly  supports  the  January  28th  Park  statement. 

I 

12.  This  demonstration  can  be  made  by  reference  to  the  state- 

] 

ments  and  affidavits  in  the  February  13  WTC  Oppositic^n  and  Answer. 

Because  this  is  possible,  it  is  wholly  unnecessary  for  I  KFH  to  file  any 

I 

further  affidavit  responding  to  or  countering  the  WTCj  material.  Such 

( 

I 

is  not  only  unnecessary  in  fact,  but  legally  unnecessary.  Facts  are  not 
proved  by  affidavits.  They  are  proved  only  by  hearing  with  the 
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safeguards  of  cross-examination.  The  function  of  the  affidavit  in  this 
situation  is  to  provide,  on  sworn  statement,  a  basis  of  factual  allegation 
■vdiich,  if  proved,  could  be  relevant  and  material  to  the  outcome  of  the 
proceeding.  It  would  be  as  clearly  imporper  to  attempt  to  disprove  by 
affidavit  what  has  been  alleged  through  affidavits  submitted  by  KFH  as  it 
would  be  improper,  with  WTC^s  complete  agreement,  to  accept  as 
proved  the  facts  alleged  by  KFH  affidavit .  Issues  of  fact  arising  from 
allegations  and  counter-allegations  can  only  be  resolved  by  a  hearing 
and  not  by  more  affidavits.  Thus,  the  matters  stated  below  will  show  on 
the  basis  of  WTC’s  own  material  that  it  has  utterly  failed  to  establish  what 
it  calls  ''proof*  of  the  unacceptable  character  of  the  January  28th  Park 
statement. 

5839  13.  WTC  has,  cleverly  but  with  misleading  effect,  misplaced 

‘  all  its  emphasis  upon  the  "draft"  (which  it  identifies  as  Exhibit  B). 

Thus,  WTC  goes  to  considerable  trouble  to  try  to  establish  that  Mr. 

Park  had  adequate  opportunity  to  review  the  Exhibit  B  "draft".  Whether 
this  is  so  or  not  misses  the  point,  since  Mr.  Park's  January  28th  state¬ 
ment  does  not  refer  to  the  draft  but  to  the  report  in  its  final  form. 

What  Mr .  Park  does  state  is  that: 

a)  "This  programming  r^rt  was  prepared  for 
my  signature  from  material  supplied  by  me  arid 
by  others. ..."  (Emphasis  supplied. ) 

This  statement  is  not  directly  controverted  by  any  material  filed  by  WTC. 

Thus  the  Lorraine  Colaw  affidavit  confirms  that  the  Exhibit  B  "draft" 

was  dictated  — ^  by  someone  other  than  Mr.  Park  though  all^edly  in  his 

presence.  The  "draft"  admittedly  covers  only  the  first  portion  of  the  Park 

"Programming  Report"  of  December  2nd  (Exhibit  6)  up  to  the  first 


9/  Unacceptable  as  used  here  does  not  imply  that  the  Commission  has 
discretion  to  determine  on  affidavit  alone  what  it  chooses  to  believe  and 
what  it  chooses  to  disregard.  It  does  refer  to  unacceptability  in  the  sense 
of  being  frivolous,  beyond  possible  belief,  or  otherwise  not  entitled  to 
consideration. 

W/  The  identify  of  the  person  dictating  is  strangely  missing.  It  is 
clear  from  the  Colaw  statement  (last  paragraph)  that  it  was  not  Mr.  Park 
who  was  dictating  since  his  role  during  that  phase  was  to  indicate  assent 
to  the  dictation. 
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paragraph  beginning  on  page  7  thereof.  See  para.  |13e  WTC  Feb.  13  Opp. 
The  more  than  four  pages  remaining  in  the  final  Park  programming  report 


are  not  a  part  of  the  Exhibit  B  ^’draft^*  and  are  nowliere  accounted  for 


1 

any  of  the  sworn  statements  accompanying  the  WTQ  Opposition  and  Answer. 


Thus,  the  information  filed  by  WTC  tends  to  confirm  Mr.  Parkis  statement 
that  the  report  was  prepared  for  his  signature  from  material  supplied  by 

~  i 

him  and  by  others.  i 

-  .  I 

b)  ”. . . .  and  was  given  to  me  to  sign  in|  its  final 
form  without  adequate  opportunity  to  jread  it  and 
to  correct  any  inaccuracies  or  misleading  state¬ 
ments  in  it.  (Emphasis  supplied.)  ^ark  Jan. 

28  statement.  | 

I 

It  is  believed  to  be  entirely  accurate  to  state  that  th^re  is  not  one  alle- 
gation  in  any  sworn  statement  by  WTC  which  contraiiicts  the  accuracy 


of  this  statement  since  none  of  the  statements  refers  in  any  way  and  each  is 


singularly  silent  as  to  the  report  in  its  final  form.  Tjie  silence  on  the  point 
is  especially  significant  since  an  affidavit  has  been  ^iled  from  the  person, 

i 

I 

Mr.  Postlewait,  who  notarized  the  Park  December  2nd  Report.  The 
Postlewait  affidavit  speaks  only  of  the  Exhibit  B  "dijaft"  and  not  of  the 
report  in  final  form  which  he  notarized.  The  WTC  {^leading  tries  famely 

I 

to  cover  the  deficiency  by  the  transparent  stratagem!  in  paragraph  10  of 

i 

referring  to  what  Mr.  Park  must  be  taken  to  have  "conceded*’  simply  be¬ 
cause  he  did  not  deny  it.  On  this  approach  it  is  signijficant  to  note  the 

i 

many  substantial  concessions  by  WTC  of  the  accurac^r  of  statements  in 
the  Park  January  28th  statement  that  were  not  contrdverted  or  denied  by 
WTC.  -  In  fact,  out  of  the  nine  pages  on  the  Januaily  28th  Park  state¬ 
ment,  the  only  counter-allegations  were  as  to  the  method  of  preparation 

I 

(para.  1  of  the  report);  the  first  paragraph  on  page  2  Concerning  Maloney; 
the  last  three  sentences  in  the  second  paragraph  on  p^e  2;  Mr.  Park's 
statement  on  page  7  as  to  his  opportunity  to  read  the  '^ebb  affidavit,  and 


U/  The  general  affirmation  of  Mr.  Brown  "on  information  and  belief" 
as  to  the  accuracy  of  the  Park  December  2nd  report  is  only  indirectly  a 
denial  of  the  Park  January  28th  report. 
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12/ 

the  last  paragraph  of  his  statement.  — The  very  many  other  allegations 
in  the  January  28th  Park  statement  constituting  the  greater  part  of  it  are 
completely  unchallenged  by  any  specific  counter-allegation.  This  fact 
alone  destroys  the  ground  on  which  WTC  rests  its  claim  that  the  Park 
statement  is  not  entitled  to  consideration,  since  the  unchallenged  and  un¬ 
affected  portions  of  the  statement  cannot  logically  be  dismissed  or  dis¬ 
regarded  as  WTC  contends  simply  because  WTC  thinks  it  has  successfully 

13  / 

attacked  a  few  isolated  allegations  in  that  statement.  — 

5841  14.  Although  it  is  settled  law  that  only  by  the  due  process  of  a 

hearing  can  an  opportunity  be  provided  for  ascertaining  the  facts  as  dis¬ 
tinguished  from  the  allegations  and  counter -allegations,  the  WTC  material 
itself  confirms  the  fact  that  the  Exhibit  B  ''draft”  was  in  the  words  of  and 
dictated  by  another  (probably  Daniel  Moyer,  an  officer.  Director  and  cpunsel 
of  the  corporation  and  brother  of  the  general  manager)  in  the  presence  of 
the  employee,  Mr.  Park,  whose  participation  in  that  particular  phase 
of  preparation  was  one  of  indicating  assent.  See  Colaw  affidavit  and 
para.  13c  of  WTC  Feb.  13  Opp.  Although  opportunity  for  review  of  the 
draft  was  stated  by  WTC  to  have  been  afforded,  one  wonders  how  freely 
an  employee  would,  under  normal  circumstances,  change  the  dictation  of 
the  employer  corporation's  counsel,  particularly  when  that  employee 

14  / 

was  already  presumed  to  have  approved  the  text  as  it  was  being  dictated. — 

12/  As  to  the  lack  of  any  meetings  of  any  directors'  program  advisory 
committees  with  members  of  the  station  staff,  the  statement  is  completely 
unchallenged  and  certainly  shaken  in  no  material  respect  by  the  fact  that  Dan 
Moyer  had  allegedly  talked  to  Mr.  Park  about  a  religious  program  detail. 

13/  For  the  same  reason  WTC's  effort  in  para.  8  to  discredit,  the  whole 
Jan.  28  Park  statement  because  of  six  selected  examples  of  what  it  charac¬ 
terizes  as  direct  contradictions  would  not,  even  if  accurate,  be  a  basis  for 
disregarding  the  remainder  of  the  statement. 

14/  In  this  context,  the  statement  in  Lorraine  Colaw's  affidavit  that  Mr. 
Park  was  told  to  ''proofread''  the  transcribed  dictation  suggests  that  his  re¬ 
view  was  to  be  limited  in  scope.  This  view  is  supported  by  the  fact  that 
the  nature  of  the  changes  on  the  Exhibit  B  ''draff  attributed  by  WTC  to 
Mr.  Park  were  limited  to  correction  of  typographical  errors.  See 
para.  13d  of  WTC  Feb.  13  Opp. 
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I 


It  is  not  necessary  to  indulge  in  speculation,  howeverj  reasonable  it  might 
appear,  since  comparison  of  the  Exhibit  B  ^^draft*^  shpws  two  most  sign  if- 

i 

cant  differences  between  the  December  2  ^Heport**  in  jits  final  form  and  the 
Exhibit  B  ^^draft^*  which  WTC  claims  Mr.  Park  carefillly  read  and  ^proved 
and  which  is  the  only  evidence  submitted  by  WTCj  of  Mr.  Parkis  per¬ 
sonal  participation  in  preparation  of  material  filed  ovjer  his  signature  with 
the  Commission.  j 

5842  NUMBER  ONE — Comparison  in  parallel  columiis  of  the  Exhibit  B 
’’draft’’  and  the  December  2  ’’Report”  (Exhibit  6)  in  fibal  form  shows: 


Exhibit  B  ’’draft” 

Most  of  the  films  shown 
were  first-run  productions  for 
Wichita  and  in  some  cases  some 
were  undoubtedly  second-run, 
as  is  commonplace  in  television 
film  work. 


December  2nd  ”Report” 


Ninety-five  Iper cent  of  the  films  shown 
were  first-]i:un  productions  for 
Wichita. 


I 


Most  of  the  films  broadcast  in 
Wichita  Television  Corporatiqn^ 
Inc.  are  under  contract  with 
high  quality  legitimate  film 
companies  on  a  ’’first-run- in- 
the -market”  and  one  run  -  one 
play  basis.  Undoubtedly,  some 
of  the  film  is  fifteen  years  old 
or  more  which  is  typical  of  any 
high-grade  television  films . 


Most  of  the  jf ilms  broadcast  in 
Wichita  Television  Corporation, 
Inc.  are  unc^er  contract  with 
high  quality!  legitimate  film 
companies  dn  a  ’’first-run- in- 
the -market’^  and  ’’one  run  -  one 
play”  basis. 


(Underlining  supplied  to  indicate  differences  (by  deletion  or  substitution) 
between  the  two  documents.) 


WHO  MADE  THESE  CHANGES  which  substantially  alt^r  the  sense  of  the 


Exhibit  B  ’’draft”?  Not  Mr.  Park,  because  according  to  WTC’s  own 


15/  Mr.  Daniel  Moyer’s  affidavit  of  February  13  lists  four  items 
{if  through  d)  which  represent  the  substance  of  comments  given  orally 
by  Mr.  Park  to  Mr.  Moyer.  It  is  most  unusual  that  qf  these  four,  only 
item  ”a”  (briefing  and  rehearsing  of  public  service  representatives) 
and  item  ”d”  can  be  found  in  the  Exhibit  B  ’’draft”  dic^ted  for  Mr.  Park, 
presumably  by  Mr.  Moyer.  The  subjects  referred  toi  in  items  ”b”  and 
”c”  are  included  in  the  Exhibit  B  ’’draft”  but  the  statejments  in  ”b”  and 
”c”  about  these  subjects  are  singularly  missing  from  |the  Exhibit  B 
’’draft”. 
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affidavits  the  Exhibit  B  ''draft"  represents  Mr.  Park's  last  contact  with 

the  report  before  it  was  given  to  Mr.  Postlewait  for  "reproduction". 

See  Postlewait  affidavit.  And  yet,  someone,  prior  to  final  reproduction 

16/ 

without  concurrence  from  Mr.  Park  —  ,  deleted  two  comments  which  made 
qualified  concessions  of  the  accuracy  in  part  of  allegations  made  thereon 
in  the  Webb  affidavit.  As  changed  it  is  made  to  appear  that  Mr.  Park 
,  in  Exhibit  6  unqualifiedly  contradicted  Mr.  Webb's  allegations.  Thus,  WTC, 
based  upon  Exhibit  6  in  this  form,  in  paragraph  46  of  its  December  5 
Opposition  states  flatly  that  Mr.  Webb's  statements  are  "untrue".  Thus, 
two  (items  4  and  5)  of  the  six  examples  chosen  by  WTC  (in  paragraph  8 
of  its  instant  opposition)  as  showing  outright  contradictions  by  Mr.  Park 
are  shown  to  be  the  result  of  the  handiwork  of  person  or  persons  unknown. 

WTC  attempts  by  footnote  at  page  9  of  its  February  13  opposition  to  explain 
5843  this  "as  a  conservative  rendering  of  information  provided  specifically 
tty  Park".  What  support  is  there  for  this  statement?  WTC  refers  to  Daniel 
Moyer's  affidavit  but  evidently  means  William  Moyer's  affidavit,  whose 
explanation  is  completely  unconvincing.  Mr.  William  Moyer  states  thaf'in 
preparation  of  our  response  to  the  KFH  Petition  for  Rehearing  Park  was 
asked  what  percentage  such  films  were  first-run  in  Wichita".  His  answer 
was  "at  least  97%".  If  this  was  true  it  leaves  completely  unexplained  why 
there  is  no  reference  to  the  97%  figure  in  the  Exhibit  B  "draft"  which  allegedly 
^  reflects  what  Mr.  Park  told  the  Moyers  when  the  "draft"  was  dictated  and 
what  was  taken  down  and  transcribed  by  the  stenographer.  Instead,  that 
"draft"  which  WTC  contends  (paragraph  13)  reflects  Mr.  Park's  own  comments 
restated  by  another  and  reviewed  by  Mr.  Park  refers  only  to  "most  of" 
and  nowhere  to  "97%".  The  William  Moyer  explanation  of  this  significant 
change  by  another  in  the  Park  report  after  Park's  review  was  completed 
is  clearly  a  rationalized  afterthought.  No  excuse  whatever  was  offered, 
however,  for  the  above -indicated  wholesale  deletion  from  the  Exhibit  B 
"draft"  allegedly  approved  by  Mr.  Park  of  matter  relating  to  second-run 

16/  It  must  be  remembered  in  this  connection  that  WTC  has  made  no 
legation  to  contradict  Mr.  Park's  January  28th  statement  that  he  had  no 
opportunity  to  read  carefully  the  report  in  its  final  form. 
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and  fifteen-year -old  films, 

NUMBER  TWO — Even  more  surprising  is  the  iact  that  the  over 
FOUR  PAGES  which  conclude  the  December  2  Report  (Exhibit  6)  is 
all  new  material  added  by  some  unidentified  person  ^ter  Mr.  Park 
allegedly  handed  the  Exhibit  B  ^^draft^^  to  Mr.  Postle^ait  for  reproduc¬ 
tion.  Para.  13d  of  WTC  Feb.  13  Opp.  This  is  conc^ed  by  WTC  in 
paragraph  13e  of  its  February  13  Opposition  which  characterizes  the 

I 

matter  as  follows:  i 

*\  . . .  the  only  new  material  following  that  section 
being  descriptions  of  various  film  programs  which  do 
not  differ  materially  from  the  descriptions  tak^n  from 
film  company  synopses. ...”  | 

I 

How  accurate  is  this  WTC  characterization?  The  numerous  extracts 

—  '  ^  —  I.  ^  I 

below  from  the  ”new  material”  show  that  although  there  are  a  few  des- 

i 

criptions  of  film  programs  taken  from  film  company  I  synopses,  there 

are  a  greater  number  of  statements  inserted  by  persons  unknown 
14 

into  the  draft  of  Mr.  Parkis  report  after  he  had  subihitted  it  for  repro- 

j 

duction  and  which  appear  for  the  first  time  in  the  ref^ort  in  final  form: 

”....!  must  confess  that  I  myself  in  my  jrouth  sat  on 
the  edge  of  my  seat,  wondering  from  we^k  to  week  what 
adventure  would  be  brought  forth  after  v^^wing  the  lurid 
titles  which  never  seemed  to  have  any  connection  with 
the  story,  but  only  as  a  means  of  entrapipent  for  the  next 
episode.  i 

.  #  #  4c  :((  j 

1 

I 

” _ It  has  been  the  policy,  to  program  fe[mily  type 

features.  On  Sundays,  due  to  the  viewing  habits  of 
most  of  the  people  watching  the  network  show  ’Toast 
of  the  Town’ ,  we  have  programmed  at  a  little  higher 
age  level,  feeling  that  this  would  do  no  h^rm.  In 
answer  to  the  specific  features,  keeping  jin  mind  the 
aforementioned  thought,  we  will  give  specific  titles 
and  day  which  it  ran.  | 

4c  4e  4c  4c  4c  4c  j 

I 

”  ’Isle  of  Forgotten  Sins’. . . .  As  with  most  of  these 
films,  the  title  was  much  more  lurid  than  the  picture 
itself.  I 
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4c  #  4c  ♦  4c  ♦ 

*  Things  to  Come' . a  scientific  prophesy  of  the 

highest  level  of  interest  by  an  outstanding  and  serious 
writer,  and  with  no  objectionable  material. 

4c  4c  4c  4c  4c  4c 

"  'Dark  Waters' . This  was  a  story  released  by 

United  Artists,  featuring  Merle  Oberon,  as  an  am¬ 
nesia  victim,  a  rather  adventuresome  series  of 
events  and  her  ultimate  restoration  to  good  health 
by  physician,  Franchot  Tone. 

4c  4:  4c  4c  4c  4c 

"  'Storm  Over  Lisbon' . A  standard  spy  story  in 

which  a  U.  S.  correspondent's  secret  information  is 
saved.  Nothing  objectionable. 

4c  4c  4c  4c  4c  4c 

"  'Hangmans  Wharf . This  was  an  English  picture 

and  stirred  us  sc  vitally  that  we  remember- neither 
the  name  nor  the  talent  nor  the  story.  The  most  start¬ 
ling  part  was  the  title,  as  is  shown  by  the  fact  Webb's 
statement  merely  recited  it.  That  came  to  the  picture 
through  some  historic  consequence. 

4c  4c  4c  4c  4c  4c 

"  'The  Great  Train  Robbery' . I  have  run  this  picture 

in  the  afternoons  in  other  stations  where  this,  film 
package  hae-been  purchased.  Although  classed  as  a 
mystery,  the  biggest  mystery  is  why  it  is  classed  as 
a  mystery,  and  not  as  a  conventional  Western. 

4c  4c  4c  4c  4c  4c 

5845 

"Conrad  Nagel  Theatre . As  this  series  went  along 

we  thought  it  was  becoming  progressively  more  adult 
and  therefore  changed  the  viewing  time  to  9:00  -  9:30  PM 
on  Sundays  on  November  6,  1955,  in  accordance  with  our 
policy. 

4c  4c  4c  4c  4c  4c 

"I  must  comment  that  the  Webb  affidavit  assumes  that 
any  killing  or  crime  is  automatically  unfit  for  children. 
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5846 


On  this  basis,  most  of  the  feature  Disney  movies, 
most  of  the  western  movies.  Hansel  anq  Gretel, 
all  Grimm  fairy  tales,  and  most  other  children’s  pro¬ 
grams  are  improper.  It  is  the  way  that  these  things 
are  presented  that  determines  their  effect  on  children 
and  we  have  been  careful  under  our  policy  to  have  any 
programs  which  might  have  an  unfavoraple  effect  on 
children  presented  after  9:00  PM.  ”  | 

i 

In  addition  to  these  extracts  it  may  be  noted  that  at  |he  top  of  the  page 
numbered  6  in  the  Exhibit  B  ’’draft"  appended  to  thejWTC  Feb.  13 
Opposition,  Mr.  Park  ostensibly  intended  that  filmsj  described  at  page 
24  of  the  Webb  affidavit  be  described  "very  briefly  ^rom  catalogues". 

I 

(Emphasis  supplied).  As  noted  from  the  extracts  albve,  the  undis¬ 
closed  rewrite  man  to  the  Park  report  found  it  difficult  to  stick  to  the 

i 

catalogues  and  had  to  include  pseudo -personal  obseifvations  and 
comments  by  "Mr.  Park”.  But  more  than  this,  the  undisclosed  author 

I 

exercised  editorial  license  in  deciding  which  "catalbgue"  descriptions  suited 

I 

his  purpose  and  which  did  not.  Hence,  "Calendar  G^l"  is  described  from 

the  catalogue.  However,  in  the  case  of  "Storm  Ovpr  Lisbon",  "HoUy- 

I 

wood  Stadium  Mystery"  and  "Great  Train  Robbery",  it  was  considered 

i 

preferable  to  use  the  author’s  own  characterization  ^n  preference  to  the 
"catalogue"  descriptions  which  now  appear  at  pages  4  and  5  of  the 
January  28  Park  statement.  WTC  complains  of  the  |  fact  that  the  January 

i 

28  statement  gives  catalogue  descriptions  of  seven  fpms  not  referred  to 
in  the  Webb  affidavit.  It  is  submitted  that  these  additional  descriptions 

I 

are  directly  relevant  to  clearing  up  the  misleading  effect  of  the  statement 
by  the  undisclosed  author  of  the  portion  of  the  Deceijiber  2  Report  (Ex¬ 
hibit  6)  appearing  at  page  7  thereof  as  follows:  "It  hks  been  the  policy 
to  program  family  type  features".  | 

15.  The  foregoing  extracts  show  that  their  utidisclosed  author 
intended  such  "new  material"  to  be  read  as  coming  f^om  Mr.  Park  after 


Mr.  Park,  according  to  WTC’s  own  reconstruction  (Para.  13(d)  ),  had 
handed  them  to  Mr.  Postlewait  for  reproduction.  Tl^is  technique  disclosed 
by  WTC’s  own  material  is  enough  in  itself  to  lend  support  to  Mr.  Park’s 
January  28  statement  that  he  found  it  necessary  to  correct  "inaccuracies 

I 

or  misleading  statements"  in  the  December  2  reportlwhich  was  given  to  him 
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"to  sign  in  its  final  form  without  adequate  opportunity  to  read  it  carefully". 
The  foregoing  shows  that  by  WTC’s  own  material,  ample  ground  exists 
to  question  the  carefully  controlled  and  selective  method  used  by  WTC’s 
:  principals  in  preparing  a  report  to  be  signed  and  sworn  to  by  one  of  its 
employees. 

WTC^s  "Progress"  Report 

16.  KFH  finds  it  necessary  to  reply  to  certain  other  portions 
of  the  WTC  February  13  Opposition  because  in  the  absence  of  reply 
WTC  would  undoubtedly  claim  that  KFH  had  conceded  (note  para.  10 
WTC  Feb.  13  Opposition)  WTC’s  present  claim  that  it  "is  moving  at  a 
rapid  rate  toward  fulfillment  of  all  of  its  commitments  to  be  completed 
after  the  completion  of  the  KARD-TV  Interim  operation".  (Bottom  page 
11,  WTC  Feb.  13  Opposition).  Far  from  conceding  such  to  be  the  case, 
KFH  calls  the  Commission's  attention  to  the  fact  that  the  record  Mr. 

Brown  is  so  "proud"  of,  is  in  fact  shockingly  deficient  if  viewed  in  terms 
of  all  the  WTC  accomplishments,  capabilities  and  commitments  for 
which  it  was  given  full  credit  oy  the  Commission  and  on  which  the  Com¬ 
mission  relied  in  giving  it  a  preference  in  the  still  pending  comparative 
consideration  of  the  WTC  and  KFH  applications.  It  is  crucial  that  this 
distinction  be  grasped  —  namely,  the  WTC  record  of  performance  must 
be  matched  with  its  commitments  on  the  hearing  record  on  which  it 
sought  comparative  preference  over  KFH.  So  measured,  what  does  the 
record  show?  It  shows  that  as  of  February  13,  the  date  of  its  opposition — 
after  almost  five  and  one-half  months  continuous  operation  and  after  ex- 
I  piration  of  the  full  eight  month  period  specified  in  its  June  8,  1955 
construction  permit,  the  sum  of  WTC’s  accomplishment  in  presenting 
regular  live  public  service  programs  since  November  15  is  by  reference 
to  the  Attachment  to  Mr.  Brownes  affidavit,  limited  to: 

Weekly  —  One  hour  —  prior  to  6  PM  consisting  of  bur  15-minute  programs 

(Masonic  Digest,  Friends  University,  Your 
Public  Schools,  Citizenship  in  the  M^ing). 

Weekly  —  Fifteen  minutes  —prior  to  6  PM,  live  but  with  film  content 

(Humanity's  Flag). 
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Three  times  monthly — Fifteen  minutes --prior  to  6  PM  on  three  of  four 

Fridays  each  month  (Jaycees  on 
Parade  and!  Your  Parochial 
Schools).  I 

Weekly — Fifteen  minutes  — after  6  PM  (This  is  Soul[hwestern) . 

17.  Although  the  foregoing  is  short  of  being  |a  full  1-3/4  hours 
per  week  of  regular  live  public  service  programs,  ^here  can  be  added 

I 

to  it  as  programs  in  the  same  category  broadcast  pitior  to  November 

^  17  / 

15th  only  the  15  minute  weekly  **00  To  Church’^  program  (Saturday  only). — 
See  para.  52  KFH  Reply  of  Dec.  15,  1955  to  WTC  M<j)tion  to  Dismiss  or 
Opposition.  Thus,  WTC's  record  of  accomplishmeiit  after  eviration  of 
its  entire  original  8  month  construction  period  is  th^  dribbling  sum  of  2 
hours  per  week  of  local  live  public  service  program^.  Paragraph  171 

of  the  Findings  of  Fact  of  the  Decision  of  June  9  (11  RR  1)  shows  that  WTC 

i 

committed  itself  to  a  weekly  schedule  of  local  live  sustaining  programs 
which  would  be  equivalent  of  19%  of  119  hours  and  49  jminutes  or  22  hours 
and  40  minutes  per  week  of  local  live  sustaining  programs.  Reference 

i  _ 

to  pages  2  through  20  of  the  Webb  Affidavit  accompai^ying  the  KFH 

I 

November  15  Petition  for  Rehearing  lists  all  of  the  pjiblic  service  pro¬ 
grams  proposed  by  WTC  which  were  included  in  the  ^2  hour  and  40 
minute  weekly  total.  See  also  pages  19-36  KFH  Dec.|  15,  1955  Reply. 

With  only  minor  exception  WTC  is  still  not  producing  these  program 

,  18/  ! 

proposals.  —  j 

I 

5848  18.  In  the  WTC  Opposition  of  December  5,  1^55  (page  6)  it  was 

stated  by  way  of  excuse  for  its  programming  record:  i 


17  /  The  January  28th  Park  statement  (page  8)  confirms  the  Webb  affi¬ 
davit  pages  10-11  that  'Man  on  the  Street"  is  a  casual  |  interview  program 
rather  than  a  discussion  program  or  program  of  seribus  informational 
content.  Similarly,  "World  of  Agriculture"  was  a  regular  film  program 
with  only  occasional  live  content.  See  Webb  Affidavit  page  3;  Park  State¬ 
ment  Jan.  28,  page  8.  Neither  of  these  "corrections'^  by  Mr.  Park  on  whom 
WTC  relies  for  its  programming  report  is  challenge<t  by  WTC. 

I 

18  /  Between  February  13  (date  of  WTC  0pp. )  and  th^  end  of  February 

I9B6,  WTC  proposes  to  inaugurate  an  addition^  hour  ^ach  week  of  regular 
local  live  public  service  programs  plus  a  15  minute  oi^ce-a-month  regular 
live  public  service  program.  | 


I 
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^*Its  present  operation  is,  as  Wichita  TV  said  it  would 
if  possible  be,  an  interim  operation  conducted  with  temporary 
studios  and  other  facilities  to  provide  a  limited  program  ser¬ 
vice  to  the  Wichita  area  while  its  more  extensive  permanent 
facilities  are  being  completed. 

19.  WTC  now  proves  conclusively  that  its  interim  facilities  have 
not  been  a  limiting  factor  in  producing  regular  live  public  service  programs 
because  since  November  15  when  KFH  exposed  WTC^s  complacent  program 
failure,  eight  regular  live  public  service  programs  totalling  almost  1-3/4 
hours  per  week  have  been  added,  whereas  in  virtually  the  same  period  of 
operating  time  prior  to  November  15th,  only  one  15-minute  regular  local 
live  public  service  program  was  produced  (Go  To  Churcl^.  Mr.  Brown 
may  well  claim  this  to  be  an  improvement  even  though  generated  by 
the  pressure  of  KFH^s  disclosures  to  the  Commission  rather  than  any 
reliability  in  WTC  to  voluntarily  keep  its  commitments.  However,  even 
now,  more  than  eight  months  after  grant,  and  even  including  projections 
for  the  whole  month  of  February  which  would  bring  it  to  the  end  virtually 
of  the  NINTH  month  after  the  grant,  WTC  is  boasting  of  a  record  of  per¬ 
formance  of  2  actual  hours  per  week  and  a  little  over  1  additional  hour  per 
week  of  projected  regular  local  live  public  service  programs  in  the  face  of 
i  '’responsible  commitments”  to  broadcast  many  times  that  number  of 

hours  of  public  service  programs  as  part  of  its  proposal  of  nearly  23 

igy  - 

hours  per  week  of  regular  local  live  sustaining  programs. — 

5849  20.  WTC  in  paragraph  16  of  its  Opposition  refers  to  its  progress 

in  ’’fulfillment  of  all  its  commitments  to  be  completed  after  the  comple¬ 
tion  of  the  KARD-TV  interim  operation”.  This  statement  blandly  implies 


19/  Thus,  in  the  first  6  months  of  actual  operation  (Sept,  through  Feb.) 
WTC  has  produced  (including  projections  through  the  end  of  Feb.)  three 
hours  of  regular  local  live  public  service  programs.  At  the  rate  of  3 
hours  for  each  6  months  of  operation,  it  would  be  March  1,  1957,  before 
;  WTC  could  be  expected  to  produce  as  much  as  9  hours  weekly  of  such 
programming  and  March  1,  1958,  for  15  hours  weekly.  That  it  should 
nearly  3  years  from  grant  in  1955  for  WTC  to  reach  a  level  of  15  hours 
weekly  of  such  programming  is  hardly  a  ’’rapid  rate  toward  fulf  Ulment  of 
all  its  commitments”  such  as  WTC  speaks  of.  Para.  16,  WTC  Feb.  13  Opp. 
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and  wants  everyone  to  take  it  for  granted  that  the  KARD-TV  operation 
is  entirely  consistent  with  its  representations  in  the  hearing  on  ''interim 

i 

operation"  and  as  such  is  an  outstanding  accomplishijnent.  WTC  must  now 
face  an  unmasking,  not  alone  by  KFH  but  by  Father  'jrime  and  the  calendar. 

I 

In  its  Reply  of  December  15,  1955,  KFH  pointed  out  (para.  7): 

'The  clear  commitment  of  WTC  was  thatj  its 
'interim'  operation  would  be  for  a  perio<^  of 
no  more  than  5  months  by  which  time  its  |  permanent 
facilities  authorized  by  its  construction  permit 
would  be  completed.  "  See  also  para.  5,  |KFH  Dec.  2q/ 

15th  Reply  and  record  there  cited.  T.  6726,  6742-3.  — ' 

i 

Five  months  following  grant  of  the  CP  were  up  on  November  8,  1955. 

Five  months  of  what  WTC  erroneously  calls  its  regularly  contemplated 
interim  operation  were  completed  on  January  31,  1956.  EVEN  THE 
ORIGINAL  8  MONTH  PERIOD  FOR  COMPLETION  CONSTRUCTION 
UNDER  THE  PERMIT  HAS  EXPIRED  and  stQl  WTC  lias  taken  no  more  than 

—  --I 

a  baby  step  in  the  direction  of  fulfilling  its  ironclad  apd  unequivocal 
commitments  to  bring  its  complete  programming  proposal  to  fruition 

I 

not  more  than  five  months  after  grant  for  the  benefit  pf  the  people  of 
Wichita.  Still  WTC  talks  of  its  interim  operation  as  though  it  has 
authorization  from  the  Commission  as  a  result  of  the  Channel  3  com¬ 
parative  hearing  to  take  forever  to  fulfill  its  hearing  commitments. 

I 

Can  it  seriously  be  contended  or  supposed  that  the  Commission  would 
have  entertained  a  preference  for  WTC  in  the  June  9  decision,  in  the 
face  of  KFH's  proven  record  of  outstanding  broadcastjing  achievement  and 
service,  if  it  were  known  that  WTC  would  scrap  its  pre -operational 

i 

training  program  (see  para.  12  KFH  Dec.  15  Reply);  operate  without  the 

i 

'  ■"  -  —  ^ 

20/  The  record  in  the  hearing  as  cited  and  as  found  lin  WTC  Ex.  21 
"shows  clearly  that  the  interim  operation  of  WTC  Ex.  ^1  was  not  an  al¬ 
ternative  to  the  construction  of  the  permanent  studios  land  inauguration 
of  service  five  months  after  grant.  Note  also  para.  165  of  Decision  re 
completion  of  full, staff  in  fifth  month  after  grant.  Note  also  lines  17 
and  18,  para.  15  of  Decision  (11  RR  83)  and  WTC  financial  plans  for  regular 
operation  commencing  5  months  after  grant.  Test,  of  |W.  J.  Moyer, 

T.  7878  to  7880,  line  17.  1 
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services  of  T.  J.  Maloney,  the  only  major  employee  with  television  ex¬ 
perience  (with  no  satisfactory  explanation  for  his  defection)  (see  para.  10 
KFH  Dec.  15  Reply);  be  unable  after  nearly  NINE  MONTHS  FOLLOWING  THE 
GRANT  TO  CLAIM  PRODUCTION  OF  MORE  THAN  3  HOURS  WEEKLY  OF 
REGULAR  AND  PROJECTED  LIVE  PUBLIC  SERVICE  PROGRAMS  (para. 
21-51,  KFH  Dec.  15  Reply);  confess  its  faUure  to  employe  its  full  staff, 

(see  para.  11  KFH  Dec.  15  Reply);  confess  its  faUure  to  construct  in  five 
months  after  grant,  the  studios  for  which  it  submitted  so  many  completed 
plans  at  the  hearing  and  so  many  positive  promises  (para.  5-7,  KFH 
Dec.  15  Reply);  use  these  failures  as  excuses  for  its  shockingly  limited 
program  performance;  confess  that  its  contacts  and  programs  with  local 
public  service  organizations  are  no  longer  available  without  reestablish¬ 
ment  (see  para.  52,  KFH  Dec.  15  Reply)  or  GRANT  ITSELF  A  MORA- 
TORIXJM  WITHOUT  ANY  TERMINATION  DATE  TO  WRITE  ITS  OWN 
TICKET  ON  HOW,  WHEN  AND  WITH  WHAT  FIDELITY  IT  WOULD  UNDER¬ 
TAKE,  IF  EVER,  TO  FULFILL  THE  MANY  PROGRAM  PROPOSALS  IT 
MADE  TO  THE  COMMISSION,  ON  THE  BASIS  OF  WHICH  IT  EITHER  RE¬ 
CEIVED  A  PREFERENCE  FROM  THE  COMMISSION  OR  EQUATED  KFH’s 
OUTSTANDING  PROPOSALS.  In  short,  can  it  seriously  be  contended 
or  supposed  that  WTC  would  have  or  could  possibly  have  been  preferred 
over  KFH  in  the  comparative  hearing  if  the  KFH  proposal  were  compared 
not  to  what  WTC  proposed,  but  to  what  WTC  has  actually  done  and  for 
whose  meager  accomplishmeht  Mr.  Brown  is  now  so  "proud”.  The  answer 
is  clear  and  immediate  that  KFH  would  have  been  unhesitatingly  preferred. 
Even  Taylor  Radio  would  have  to  be  preferred  in  such  a  comparison  with 
WTC.  It  is  for  these  reasons  that,  as  pointed  out  in  the  KFH  Nov.  15 


21/  Any  commitment  now  to  fix  a  new  positive  date  for  completion 
^  studio  construction  and  for  production  of  its  full  hearing  program 
proposal  to  the  Commission  or  of  additional  programs  would  obviously 
entitle  WTC  to  no  credit  whatever  in  view  of  its  repeated  foilures  of 
program  fulfillment  since  June,  1955,  and  its  now  longstanding  failure  to 
perform  equally  positive  hearing  commitments  to  build  its  studio  in  no 
more  than  5  months  after  grant  of  CP.  See  KFH  Dec.  15.  Reply, 
para.  5-7. 
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Petition  for  Rehearing,  it  is  essential  to  proper  disposition  of  remaining 
^matters  now  pending  in  the  comparative  TV  hearing  for  Channel  3  that 
before  the  Decision  of  June  9,  1955  can  be  affirmeji,  the  record  be  re¬ 
opened  and  further  hearing  held  on  the  matters  alleged  bearing  directly 

I 

uponWTC^s  comparative  qualifications  to  be  awarded  Channel  3  at  Wichita. 
As  also  noted  in  said  KFH  Petition  for  Rehearing,  ijLFH  believes  that  no 
further  proceedings  are  necessary  because  ample  grounds  exist  to  grant 
the  KFH  July  8,1955  Petition  for  Rehearing  on  the  easting  record,  and  to 
adopt  a  new  final  decision  which  would  award  the  C  lannel  3  Wichita  con¬ 
struction  permit  to  KFH  instead  of  WTC. 


Timeliness  of  WTC  Opposition  land 
Request  for  Oral  Argument  I 


21.  The  instait  motion  is  not  either  in  form  lor  substance  a 


new  petition  for  rehearing  of  the  Commission's  fina^  decision  of  June  9, 

1955.  Its  purpose  is  plainly  stated  to  be  a  request  tl^t  the  Commission 

i 

permit  KFH  to  file  the  Park  affidavit  of  January  28,  j  19 56  as  a  supplement 
to  the  KFH  Reply  of  December  15,  1955  to  the  Decenjber  5  opposition  of 

j 

WTC,  which  in  turn  was  addressed  to  the  KFH  Petition  for  Rehearing  of 

I 

November  15,  1955.  The  Bashaw  affidavit  which  accompanied  the  motion 

I 

served  only  to  show  the  circumstances  which  explaii^  why  the  Park  affidavit 
could  not  have  been  filed  on  December  15  as  part  of  tjhe  KFH  Reply.  The 
necessity  for  the  instant  motion  arises  because  of  th^  provisions  of 
Section  1.730  of  the  Commission's  rules  which  state  that  after  a  reply 

to  an  opposition  has  been  f iled>  '*No  other  pleadings  jmay  be  filed  with  the 

1 

Commission  unless  (1)  specifically  requested  by  the  Commission, 

or  (2)  leave  to  file  such  additional  pleadings  has  beeii  granted  by  the 

Motions  Commissioner  upon  a  showing  of  good  cause| " 

22.  Sections  1.746  and  1.745  of  the  Commission's  rules  provide  that 

any  party  or  the  Chief  of  the  Broadcast  Bureau  may  file  a  pleading  in  oppo- 

22/ 

sition  within  four  days  from  the  filing  of  a  motion.  — ^  The  KFH  motion 

i 

22/  In  amending  Section  1.730  the  Commission  specifically  indicated  that 
motions  filed  under  this  Section  for  action  by  the  Motions  Commissioner  are 
subject  to  the  4  day  rule  specified  by  Section  1. 745.  See  Ed.  Note  1  RR 
51:366.  I 
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was  filed  on  Wednesday,  February  1  and  the  four  day  period  (not  counting 

cqSo 

Saturday  and  Sunday)  expired  on  Tuesday,  February  7.  No  opposition 
was  filed  by  any  party  or  by  the  Chief  of  the  Broadcast  Bureau  within  said 
four  day  period.  In  accordance  with  established  Commission  practice, 
the  KFH  motion  should,  therefore,  have  been  acted  upon  by  the  Motions 
Commissioner  during  the  week  of  February  6  as  an  uncontested  matter. 
Action  was  not  taken  by  the  Motions  Commissioner  during  that  week,  and 
on  February  13,  without  first  having  obtained  an  extension  of  time,  WTC 
filed  an  opposition.  Since  this  opposition  was  not  timely  filed,  it  should 
be  disregarded  by  the  Motions  Commissioner.  In  any  event,  it  is  the 
Motions  Commissioner  who  must  act  on  the  instant  motion,  and  in  the 
event  the  WTC  opposition  is  received  and  the  KFH  motion  is  considered  as 
a  ^contested  matte r»’  oral  argument  before  the  Motions  Commissioner  is 
hereby  respectfully  requested.  It  is  submitted  that  under  Section  1. 747  of 
the  Commission's  rules  the  Motions  Commissioner  may  either  consider 
the  KFH  motion  as  an  uncontested  matter  because  no  opposition  to  said 
motion  was  timely  filed  and  grant  said  motion  without  oral  argument,  or 
the  Motions  Commissioner  may  consider  the  KFH  motion  as  a  contested 
matter,  in  which  case  KFH's  request  for  oral  argument  must  be  granted. 
KFH  desires  to  record  its  vigorous  objection  to  any  consideration  of  the 
instant  motion  as  a  contested  matter  unless  KFH  is  afforded  oral  argu¬ 
ment  before  the  Motions  Commissioner  before  action  is  taken  on  the 
motion. 

Respectfully  submitted, 

THE  RADIO  STATION  KFH  COMPANY 

By  Dempsey  and  Koplovitz 
Its  Attorneys 


February  20,  1956. 


5354  (Released  Max.  15,  1956)  | 

MEMORANDUM  OPINION  AND  ORD^R 

_____  I 

By  the  Commission:  Commissioner  Mack  not  participating. 

1.  The  Commission  has  before  it  the  Initial  I^ecislon  of  the 

I 

Hearing  Examiner  and  the  Final  Decision  of  the  Comniission  in  the  above- 
entitled  matter,  and  the  following  pleadings  filed  by  th^  parties:  (1) 
Petition  of  Taylor  Radio  and  Television  Corporation fcjr  Reconsideration, 
Re  hearing  and  Grant,  filed  July  8,  1955;  (2)  Petition  of  the  Radio 
Station  KFH  Company  for  Rehearing,  filed  July  8,  195^;  (3)  Opposition 
of  Wichita  Television  Corporation  to  the  foregoing  Petfitions  for  Recon¬ 
sideration,  Rehearing  and  filed  July  18,  1955;  (4)  Reply  to  Opposition 
of  Wichita  Television  Corporation,  Inc.  to  KFH  Petitii^n  for  Rehearing, 
fUed  by  The  Radio  Station  KFH  Company  on  July  25,  1^55;  (5)  Petition 
for  Rehearing,  filed  by  The  Radio  Station  KFH  Compahy  on  November  15, 

i 

1955;  (6)  Motion  to  Dismiss  or  Opposition  to  Petition  for  Rehearing, 
filed  by  Wichita  Television  Corporation  on  December  p,  1955;  (7) 

I 

Opposition  to  Motion  to  Dismiss,  filed  by  The  Radio  Station  KFH 

I 

Company  on  December  15,  1955;  (8)  Reply  to  'Tdotion  to  Dismiss  or 

j 

Opposition  to  Petition  for  Rehearing,’*  filed  by  The  Rs^io  Station  KFH 
Company  on  December  15,  1955;  (9)  Motion  For  Leav0  To  File  Affidavits, 
filed  on  February  1,  1956  by  The  Radio  Station  KFH  Cc^mpany;  and  (10) 
Opposition  Or  Answer  To  Motion  For  Leave  To  File  Affidavits,  filed  on 
February  13,  1956  by  the  Wichita  Television  Corporation,  Inc. 

i 

2.  The  petitions  of  the  Taylor  Radio  and  Television  Corporation 

(hereinafter  called  Taylor)  and  The  Radio  Station  KFHj  Company  (herein¬ 
after  KFH)  filed  July  8,  1955  allege  that  the  following  ianguage  in  our 
Final  Decision  in  the  above -entitled  matter  is  inadquafe  to  satisfy  the 
requirements  of  Section  8  (b)  of  the  Administrative  Procedure  Act 
[5U.S.C.A.  Sec.  1007  (b)]:  | 

We  have  considered  the  disputed  rulings  of  the  Examiner 
and  herewith  approve  them.  We  have  exaihined  each  of  the 
parties'  exceptions.  Those  that  have  been!  granted,  either 
in  whole  or  in  part,  are  reflected  in  the  fobowing  changes 
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or  modifications  of  the  Initial  Decision  (see  par.  2);  the  others, 
or  the  portions  not  so  granted,  are  denied  either  for  reasons  set 
out  in  the  decision,  or  as  contrary  to  the  record,  or  as  request- 
ing  the  inclusion  of  material  already  adequately  reflected  by  the 
decision,  or  as  lacking  in  the  specificity  required  by  Section  1. 854 
or  having  no  decisional  significance  here. 

3.  The  applicable  part  of  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act  is  as  follows: 

”The  record  shall  show  the  ruling  upon  each  such  finding,  conclu¬ 
sion,  or  exception  presented.  All  decisions  (including  initial, 
recommended,  or  tentative  decisions)  shall  become  a  part  of  the 
record  and  include  a  statement  of  (1)  findings  and  conclusions,  as 
well  as  the  reasons  or  basis  therefor,  upon  all  the  material  issues 
of  fact,  law,  or  discretion  presented  on  the  record;  and  (2)  the 
appropriate  rule,  order,  sanction,  relief,  or  denial  thereof. 

4.  It  is  also  alleged  that  the  Commission  failed  to  rule  on  each  ex¬ 
ception  as  required  by  Section  1. 857  of  the  Commission's  rules.  Rule 

1. 857  includes  the  following  language: 

The  final  decision  shall  contain  findings  of  fact  and  conclusions, 
as  well  as  the  reasons  or  basis  therefor,  upon  all  the  material 
issues  of  fact,  law,  or  discretion  presented  on  the  record;  shall 
contain  a  ruling  on  every  relevant  and  material  exception  filed  and 
the  appropriate  rule  or  order  and  the  sanction,  relief  or  denial 
thereof. 

5.  We  consider  our  language  in  Petersburg  Television  Corporation, 
10  RR  567,  584  s.  (paragraph  8)  and  the  cases  cited  therein  to  be  con¬ 
trolling: 

**Southside  has  also  argued  that  the  Commission's  manner  of  ruling 
on  its  exceptions  (see  par.  2  of  the  September  29th  decision)  is 
contrary  to  Section  8(b)  of  the  Administrative  Procedure  Act  and 
Sec.  1. 857  of  the  Commission’s  rules.  Here  we  point  out  that  we 
carefully  considered  each  of  the  parties’  exceptions,  that  our  de¬ 
cision  reflects  that  consideration,  and  that  accordingly,  the 
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procedure  is  consistent  with  all  applicable  lawi^  and  regulations. 

i 

See  NLRB  v.  State  Center  Warehouse  &  Cold  Storage  Co. ,  193 


F.  (2d)  156;  NLRB  v.  Sharpies  Chemicals,  209j  F.  (2d)  645.  ” 

5856  6.  Taylor  was  found  by  the  Hearing  Exaipiner  not  to  be  fi- 

I 

nancially  qualified  to  construct  the  station  and  we  concurred  in  this  find¬ 
ing.  Taylor  now  seeks  to  rest  its  financial  qualifications  on  future  earn¬ 
ings.  Aside  from  the  fact  that  the  Commission  has  i^ever  found  an 
applicant  initially  financially  qualified  to  construct  a  station  on  the  basis 
of  anticipated  future  earnings,  the  facts  pertaining  to|  this  phase  of 
Taylor’s  petition  are  not  of  record  in  this  proceeding!  and  we  have  been 

I 

given  no  persuasive  reason  why  the  record  should  be  I  reopened.  Other 
matters  alleged  by  Taylor  were  heretofore  before  the.  Commission  in 
its  deliberations  and  were  fully  considered  when  we  g;ranted  the  applica¬ 
tion  of  the  Wichita  Television  Corporation,  Inc.  (WTC).  We  see  no 
reason  for  disturbing  our  conclusion  that  Taylor  was  not  financially  quali¬ 
fied  and  that  KFH  and  WTC  were  so  qualified. 

i 

7.  It  is  alleged,  principally  by  KFH,  that  because  we  found  cer¬ 
tain  exceptions  to  be  invalid  under  Section  1. 854  of  tl^e  rules,  we  failed 

! 

to  consider  evidence  which,  if  considered,  would  ha^e  led  to  a  different 
decision  in  this  matter.  While  we  properly  took  occasion  in  the  Final 
Decision  to  deplore  in  firm  language  "blunderbuss”  exceptions,  the  findings 

i 

and  conclusions  in  the  Final  Decision  are  based  upon | the  Commission’s 
analysis  and  weighing  of  all  relevant  and  material  facets  of  record,  irres¬ 
pective  of  whether  such  facts  were  or  were  not  alluded  to  in  exceptions. 

3.  Other  matters  complained  of  in  KFH*s  July  |8  petition  go  to  the 

I 

exercise  of  the  Commission’s  judgment  and  discretion.  The  petition 

1/  i 

does  not  persuade  us  of  error  therein.  | 

9.  The  November  15,  1955  petition  was,  of  course,  untimely  filed. 
Communications  Act  of  1934,  as  amended.  Section  4(^5.  However,  not- 


KFH  does  contend  that  we  have  accorded  no  weight  at  all  to  the  &ct 
that  the  Wichita  Eagle’s  amount  of  stock  ownership  in  KFH  would  be  re¬ 
duced  from  50%  to  37  91%.  It  is  obvious  that  paragr^h  27  of  the  Final 
Decision's  Conclusions  takes  into  account  the  quest Idn  of  diversification 
apart  from  and  irrespective  of  control  or  lack  of  consol  by  the  Eagle. 


,  withstanding  the  petitioner  is  not  entitled  to  consideration  of  its  petition, 
we  have  examined  the  said  petition.  We  conclude  that  the  allegations 
therein  relate  to  (1)  matters  not  competent  for  consideration  under  the 
hearing  issues  in  this  proceeding,  and  (2)  matters  outside  the  scope  of 
a  comparative  proceeding  such  as  the  subject  one.  We  further  conclude 
that  the  allegations  of  the  petition  are  lacking  in  merit.  For  these  reasons 
the  Commission  is  of  the  view  that  the  record  of  the  proceedings  should 
not  be  opened  for  the  reception  of  further  evidence  and  that  the  relief 
prayed  for  in  the  petition  should  be  denied. 

5857  IT  IS  ACCORDINGLY  ORDERED,  This  14th  day  of  March,  1956, 
That,  the  Petition  of  Taylor  Radio  and  Television  Corporation  For  Re¬ 
consideration,  Rehearing  and  Grant,  fild  July  8,  1955;  the  Petition  for 
Rehearing,  filed  by  The  Radio  Station  KFH  Company  on  July  8,  1955;  The 
Petition  for  Rehearing,  filed  by  The  Radio  Station  KFH  Company  on 
November  15,  1955;  and  the  Motion  For  Leave  To  File  Affidavits  filed  on 
February  1,  1956  by  The  Radio  Station  KFH  Company  BE  AND  THEY 
HEREBY  ARE  DENIED. 

FEDERAL  COMMUNICATIONS  COMMISSION 
/s  /  Mary  Jane  Morris 
Secretary 

Released:  March  15,  1956 

[Received  Dec.  9,  1953,  F.  C.C.  ] 

6231  FURTHER  FINDINGS  OF  FACT  AND  CONCLUSIONS 

ON  BEHALF  OF 

TAYLOR  RADIO  &  TELEVISION  CORPORATION 

♦  ♦  ♦  4c  #  4c 

6235  12.  Early  in  1951,  as  the  result  of  an  ad  he  placed  in  Broadcasting 

Magazine,  Thomas  J.  Maloney,  Jr. ,  presently  Vice  President,  Director, 
Program  Director  and  a  subscriber  to  5, 000  shares  of  the  capital  stock 
of  WTC  established  contact  with  that  company,  resulting  in  his  first 
meeting  with  William  J.  Moyer,  one  of  its  officers,  in  New  York  City  in 
June,  1952,  where  they  executed  a  contract  by  which  he,  Maloney,  was 
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to  become  "executive  producer"  of  the  proposed  tebvlsion  station.  (R. 
8012,  8014,  8209,  8211)  He  and  his  family  were  living  in  New  York  at 
the  time.  (R.  8216,  8217)  Under  date  of  August  28,  1952,  after  he  had 
gone  to  Wichita  on  July  12,  1952,  (as  hereinafter  shown)  he  entered 
into  another  emplo3mient  contract  with  that  company  (WXC  Ex.  34,  pp.  4, 
4a,  R.  8037)  by  the  terms  of  which  he,  Maloney,  was!  to  become  Program 
Director  for  the  company  in  the  vicinity  of  Wichita,  I^sas,  at  a  stated 

annual  compensation  to  begin  not  later  than  six  montl^  after  the  issuance 

1 

of  a  construction  permit  by  the  Federal  Communications  Commission,  it 
being  provided,  however,  that  the  agreement  should  l^ecome  immediately 
effective  and  that  he,  Maloney,  should  perform  "the  liecessary  advisory 
functions  in  the  planning  and  preparation  of  the  corporation's  application 
for  such  construction  permit,  and  Maloney  shall  atteijd  and  participate  in 

I 

any  hearings  on  said  application  on  advice  and  upon  request  of  the  legal 

i 

6236  counsel  representing  the  corporation  in  such  proceedings. "  At 
that  meeting  there  was  only  a  brief  mention  of  stock  sivailability  to 
Maloney.  (R.  8212)  | 

13.  On  July  12,  1952,  Maloney  went  to  Wichita!,  where  he  was, 
without  his  family,  for  about  a  month  or  month  and  a  ^f.  (R.  8027, 

8214,  8215)  Prior  to  this  time,  and  for  a  year  and  a  ^f,  he  and  his 
family  had  occupied  apartments  in  several  different  locations  in  New  York, 
which  were  semi-finished  (R.  8216),  where  he  had  be^n  employed  by 
Sperry  Gyroscope  Company.  (R.  8026)  He  moved  a!"very  few  pieces" 

of  his  furniture  to  Wichita  such  as  a  baby  crib,  a  bed^  end  tables,  carpet 
and  chair  and  personal  belongings.  (R.  8216).  He  bi^ought  his  family  to 
Wichita  in  the  month  of  August  or  September  following  his  arrival.  In 
the  beginning,  he  rented  a  one  unit  accommodation  an4  later  located, 
rented  and  moved  into  a  furnished  house.  (R.  8215, 

14.  Maloney  and  his  family  left  Wichita  for  Washington,  D.  C.  in 
November,  1952,  where  he  was  to  take  part  in  the  instant  hear  tags  before 

I 

the  Commission.  (R.  8215)  He  terminated  his  tenancy  in  Wichita  on  or 
about  January  15,  1953,  until  which  date  he  had  paid  |ent  thereon,  when  it 
became  evident  to  him  that  the  hearings  would  be  prolonged  indefinitely 


and  he  stored  certain  pieces  of  his  furniture  in  Wichita.  (R.  8013) 

15.  Maloney  was  placed  on  the  payroll  of  WTC  on  July  12,  1952, 
at  $70. 00  a  week  and  was  employed  full  time  until  the  hearings  began  in 
Washington,  which,  formally,  was  October  20,  1952.  (R.  8028)  After 
the  hearings  had  commenced,  and  after  discussing  the  matter  with  the 
officers  of  WTC  and  divulging  his  relations  with  that  company  to  Station 
WSBA-TV,  he  was  employed,  on  December  12,  1952,  as  program  direc¬ 
tor  of  that  station  at  York,  Pennsylvania.  (R.  8028-29)  Initially,  he  was 
employed  to  put  that  station  on  the  air.  When  that  was  accomplished, 
he  became  program  director  until  such  time  as  his  contractual  responsi¬ 
bilities  to  WTC  might  become  effective,  i.  e.  grant  of  a  construction  per¬ 
mit.  (R.  8029,  WTC  Ex.  34)  Though  he  does  not  anticipate  continuing 
on  the  payroll  of  the  WTC,  after  the  conclusion  of  these  hearings,  he  has 
committed  himself  to  its  officers  to  hold  himself  available  as  a  consultant 
or  to  render  such  other  services  as  he  can,  either  by  mail,  telephone  or 
in  person  until  it  receives  a  grant,  at  which  time  his  duties  will  commence, 
under  his  contract,  and  his  salary  will  begin.  (R.  8030,  8031) 

6237  16.  Maloney^s  wife  and  child  are  presently  (February  18,  1953) 

living  with  his  mother-in-law  in  Levittown,  New  York,  and  he  is  spending 
most  of  his  time  in  York,  Pennsylvania,  in  his  capacity  as  program  con¬ 
sultant  and  program  director  to  WSBA-TV  of  that  city.  (R.  8013,  8014) 

17.  Maloney  executed  a  formal  stock  subscription  agreement  with 

!  WTC  in  Wichita,  in  the  month  of  September,  1952,  after  he  had  joined  the 
corporation  in  preparation  for  the  hearings  before  the  Commission,  sub¬ 
scribing  to  $5, 000. 00  of  its  common  capital  stock  and  agreeing  to  pay 
therefor,  in  cash,  upon  receipt  of  written  notice  from  the  president  of 
the  corporation  that  the  corporation  has  been  granted  a  construction  permit 
by  the  Commission.  (R.  8015,  WTC  Ex.  7A)  He  was  aware  that  the  stock 
of  that  corporation  was  to  be  offered  for  sale  only  to  bona  fide  residents 
of  the  State  of  Kansas.  (R.  8219) 

18.  Maloney  discussed  with  his  family  the  matter  of  going  to 
Wichita,  and  it  was  in  anticipation  that  the  station  would  be  on  the  air 

in  a  short  time  that  they  actually  moved  to  Wichita.  The  hearings  before 
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the  Commission  having  been  prolonged,  it  became  oj^vious  that  his  presence 
in  Wichita  would  not  be  required,  that  he  could  not  ihake  a  living  there  in 

I 

his  chosen  field,  so  he  concluded  that  he  would  remain  away  from  Wichita 

i 

until  such  time  as  his  services  were  needed.  (R.  8^19,  8220)  It  is  his 
intention  to  make  his  home  in  York,  Pennsylvania,  cjn  an  indefinite  basis, 
and  if  the  application  of  WTC  is  not  granted,  he  willjmake  his  permanent 
home  there.  (R.  8220)  Maloney  did  not  vote  in  Wicjiita  because  he  had 
not  lived  there  long  enough  to  establish  a  legal  residence  for  such  purpose. 
(R.  8245)  I 

19.  It  is  Maloney^s  intention  to  remain  with  Station  WSBA-TV 
where  (R.  8154,  8191)  his  present  employment  is  at  |he  rate  of  $125.00 
per  week  plus  full  expenses,  as  program  director  unjtil  such  time  as  his 
proposed  employment  by  WTC  is  ready  for  fulfillment,  nor  does  he  have 
any  intention  of  returning  to  Wichita  except  to  accept  employment  with  that 
company  which,  in  turn,  is  dependent  upon  the  granting  of  a  construction 

I 

permit  by  the  Commission.  (R.  8214)  I 


[Received  Oct.  19,  1953]  j 

7513  PROPOSED  FINDINGS  OF  FACT  | 

(On  Behalf  of  Wichita  Television  Corporation,  Inc.) 

Preliminarv  Statement  I 


7552  It  is  estimated  that  following  the  grant  of  a  construction  permit  it 

i 

will  take  the  corporation,  conservatively,  5  months  tp  commence  com- 

i 

mercial  operations  from  the  time  it  orders  equipment,  and  that  thereafter 
the  corporation  will  operate  with  progressively  lesse^  losses  for  3  months 
before  beginning  to  operate  at  a  profit.  (T.  7878-9)  jDuring  the  5  pre¬ 


operating  months,  the  corporation  will  have  expense^. 

i 

♦  ♦♦♦♦♦ 

7554  93.  The  studio  building  itself  has  approximately  18,000  sq.  ft.  of 

space,  and  will  take  no  more  than  5  months  to  build.  |  (T.  6726,  6728) 

i 

4c  ♦  4c  ♦ 

7598  5.  Proposed  Training  Program  - 
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170.  Wichita  TV  will,  if  its  application  is  granted,  institute  a 
training  program  for  its  personnel  in  order  to  have  a  qualified  staff  at 
the  time  it  commences  operation.  For  purposes  of  this  training,  it  has 
a  progression  plan  for  the  gradual  acquisition  and  training  of  its  staff 
members  during  the  pre-operation  period  after  a  construction  permit  is 
granted  and  while  the  station  is  being  built.  The  key  people  in  the  or¬ 
ganization  will  be  brought  into  the  operation  upon  the  obtaining  of  the  con¬ 
struction  permit. 

171.  After  the  key  personnel  have  been  brought  into  the  station  the 
remainder  of  the  staff  will  gradually  be  absorbed  and  trained  so  that  the 
corporation  will  have  its  full  staff  hired  and  in  complete  training  a  full 
month  before,  going  on  the  air  with  any  commercial  operation  whatsoever. 
(T.  8244)  Upon  obtaining  the  construction  permit,  Mr.  Compton  will 
commence  construction  of  the  station,  and  throughout  the  construction 
period  a  monthly  sum  of  $2,000  will  be  paid  to  him  as  his  salary.  Mr. 

W.  J.  Moyer  will  also  be  immediately  active,  as  will  the  public  service 
director,  Mary  Phares.  The  second  month,  in  addition  to  Mr.  Compton, 
Mr.  Moyer  and  Mrs.  Phares,  the  chief  engineer,  the  program  director 
and  the  sales  director  will  be  on  the  full-time  payroll.  In  the  third  month 
these  persons  plus  Mr.  Smith,  the  assistant  program  director,  four 
staff  directors,  three  senior  engineers  and  two  stenographers  will  be 
employed  full  time  by  the  station  in  this  gradual  expansion  and  training 
program.  (T.  8257-8)  In  the  fourth  month  these  persons  plus  additional 
staff  will  be  employed,  and  in  the  fifth  month  the  entire  staff  of  70  will 

be  at  the  station  for  one  month  of  coordinated  training  together  before 
commencing  commercial  operation.  Provision  is  made  in  the  budget 
for  operating  expenses  for  this  gradual  increasing  of  personnel.  (T. 

8259,  8394)  The  corporation  shall  between  now  and  the  time  it  obtains 
its  construction  permit  continue  seeking  experienced  television  personnel 
for  the  key  positions  on  its  staff  and  negotiations  are  continuing  on  the 
same  basis  as  they  have  in  the  past  with  such  experienced  television 
people.  (T.  8407). 

7599  172.  In  view  of  the  proposed  expansion  program,  each  of  the  key 
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people  will  be  in  a  position  to  develop  his  own  personnel.  Mr.  Compton, 
a  director  of  the  corporation  and  the  station's  technical  consultant,  will 
be  responsible  not  only  for  the  supervision  of  the  installation  of  the  sta¬ 
tion,  but  also  for  the  procuring  of  its  entire  technical  personnel,  as  indi¬ 
cated  in  Section  VI,  part  2,  above.  He  prefers  to  train  personnel  who  are 
graduates  of  television  schools  and  have  had  no  AM  background  because 
they  can  work  into  an  operation  in  a  shorter  period  for  the  reason  that 
they  do  not  have  to  un-learn  AM  procedures  and  AM  language  and  learn 
the  new  television  language.  (T.  7600,  7605)  Personnel  from  television 
schools  without  AM  training  are  much  easier  to  train  for  television. 

(T.  7606)  Mr.  Compton  has  taken  it  as  his  personal  responsibility  to 
staff  the  station  with  capable  personnel  and  ascertain  that  the  people  he 
has  chosen  are  competently  trained.  (T.  7591)  Tl^e  staff  of  the  station 

will  gradually  be  developed  until  the  full  staff  of  70  persons  is  employed 

1 

a  full  month  before  the  station  commences  operatic^  for  a  month  of  dry- 

run  operation.  (T.  7880)  I 

♦  ♦♦♦♦♦ 
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7965 
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7975 


4612 

7976 


[  Released  August  17,  1954] 

INITIAL  DECISION 

#  #  ♦ 

15.  The  Wichita  Eagle  and  the  Wichita  Beacon  are  the  only  news¬ 
papers  of  general  circulation  published  daily  in  Wichita.  The  Eagle 
publishes  both  a  morning  and  evening  edition,  whereas  the  Beacon  has  only 
an  evening  edition.  Both  newspapers  have  Sunday  editions.  The  only 
other  morning  newspapers  published  on  a  daily  basis  in  the  State  of  K^- 
sas  are  the  Topeka  Capital,  Topeka,  with  a  circulation  of  59,700,  and 
the  Pittsburg  Sun,  Pittsburg,  with  a  circulation  of  8,417.  It  was  claimed 
by  KANS  and  Wichita  TV  that  the  Eagle  has  been  guilty  of  attempting  to 
monopolize  the  newspaper  publishing  business  in  the  Wichita  area  and 
has  resorted  to  unethical  and  unfair  competitive  practices  in  its  efforts 
to  stifle  competition  from  its  rival,  the  Beacon.  In  this  connection,  it 
is  alleged  that  in  the  year  1933  due  to  losses  in  circulation  suffered  as 
a  result  of  competition  with  the  Beacon  under  the  management  of  Levand 
brothers,  who  had  purchased  the  latter  publication  in  1928,  the  Eagle 
instituted  a  policy  requiring  a  single  subscription  rate  covering  both 
its  morning  and  evening  editions  within  the  city  zone  of  Wichita,  thus 
making  it  impossible  for  an  individual  subscriber  in  that  area  to  obtain 
delivery  of  only  the  morning  edition  or  the  evening  edition.  Outside  of 
the  city  zone  of  Wichita  the  Eagle  does  not  require  that  subscriptions 
be  taken  to  both  its  morning  and  evening  editions.  Circulation  figures 
were  submitted  by  the  competing  applicants  to  show  that  outside  of  the 
city  zone  of  Wichita,  where  the  policy  is  not  enforced  requiring 
subscilptions  to  both  editions,  the  evening  circulation  of  the  Eagle 
is  much  smaller  than  in  the  city  zone  where  such  policy  is  in  effect. 
However,  Mr.  Murdock  claimed  that  the  single  daily  subscription  for 
both  Eagle  editions,  which  applies  only  to  delivery  by  home  carriers, 
was  instituted  to  simplify,  economize  and  improve  upon  home  delivery 
service  of  the  two  editions  by  the  same  carriers.  It  was  also  claimed 
by  the  competing  applicants  that  another  unfair  competitive  practice  em¬ 
ployed  by  the  Eagle  is  the  use  by  the  former  of  a  single  daily  rate  for 
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classified  advertising  in  both  the  morning  and  evening  editions,  no  sepa¬ 
rate  rate  being  available  to  an  advertiser  who  might  (^esire  to  patronize 
only  one  of  these  editions.  However,  it  appears  froni  the  record  that 
the  single  classified  rate  for  both  editions  of  the  Eagle  has  been  in  effect 
for  over  twenty- five  years,  from  the  time  the  publicaiion  of  the  evening 
edition  was  commenced,  and  it  was  explained  by  Mr.  iMurdock  that  it 

I 

was  instituted  upon  grounds  of  business  economy  resulting  in  benefits  to 

I 

the  reader,  advertiser  and  publisher  alike.  It  appearp  that  the  Eagle 
operated,  as  far  as  national  advertisers  are  concerned,  imder  a  unit 

rate  system  until  1948,  requiring  the  advertiser  to  purchase  space  in  both 

i 

its  morning  and  evening  editions.  Since  1948,  the  Ea^le  has  made  avail¬ 
able  an  optional  combination  rate  for  national  advertising  covering  both 

1 

morning  and  evening  editions.  It  was  claimed  that  thq  present  practice 
offers  a  ''compelling  inducement"  to  advertisers  to  tape  both  the  morning 
and  evening  editions  since  the  cost  of  the  combined  rate  is  only  slightly 
in  excess  of  the  rate  for  either  of  the  individual  editions.  It  does  not 
appear,  however,  that  the  Eagle  obtained  any  substantial  competitive 
advantages  from  this  practice  as  the  evidence  disclosps  that  during  the 
year  1951  the  lineage  for  general  display  or  national  advertising  for 
both  the  evening  and  Sunday  editions  of  the  Beacon  totaled  2, 757, 217 
lines,  whereas  during  the  same  year  the  lineage  for  tpe  same  type  of 
advertising  in  the  combined  morning,  evening,  and  Sunday  editions  of 


the  Eagle  totaled  2, 897, 527  lines.  It  was  claimed  by  KANS  that  the  Eagle 

had  been  discriminatory  in  that  it  has  charged  different  classes  of  ad- 

i 

vertisers  different  rates  for  comparable  space  in  the  ^ame  or  both  of 
its  editions.  However,  there  is  no  showing  whatsoever  that  the  Eagle 
was  discriminatory  in  its  charges  to  advertisers  of  thp  same  class. 

I 

This  contention  therefore  appears  to  be  irrelevant  on  i^  face  since 

j 

there  is  no  indication  that  the  rate  structure  employed  |by  the  Eagle  is 
an  unusual,  uncommon  or  improper  practice  in  the  fie^d  of  newspaper 
advertising. 

16.  It  appears  from  the  evidence  that  during  the!  year  1952  the 

j 

combined  circulation  for  both  the  morning  and  evening  jeditions  of  the 
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Eagle  totaled  142,953,  and  that  the  daily  circulation  of  the  Beacon  totaled 
103,  508.  During  the  year  1951  the  advertising  lineage  for  both  the  morn¬ 
ing  and  evening  editions  (including  classified  ads)  of  the  Eagle  totaled 
22,053,841  lines,  and  the  advertising  lineage  for  the  Beacon  totaled 
20,344,  508  lines.  It  is  apparent,  therefore,  that,  in  spite  of  the  above 
allegations,  the  Eagle  has  not  in  fact  achieved  a  monopolistic  or  even 
dominant  position  in  the  newspaper  publishing  business  in  Wichita,  and 
that  competition  is  actually  vigorous  and  fairly  evenly  divided  between 
the  two  competing  newspapers.  Mr.  Murdock  testified  that  prior  to  this 
hearing  there  had  never  been  any  complaint  against  the  Eagle  for  alleged 

4613  unfair  trade  practices  and  that  none  of  its  officers,  directors  or 

7977 

stockholders  had  ever  been  a  party  to  any  anti- trust  proceedings.  He 
also  claimed  that  to  his  knowledge  no  one  associated  with  the  Eagle  had 
ever  offered  a  preferential  rate  to  an  existing  or  proposed  advertiser  on 
condition  that  he  would  not  advertise  in  the  Beacon,  or  that  he  would  cease 
advertising  in  the  Beacon,  or  that  he  would  employ  only  the  Eagle  as  an 
advertising  medium,  and  that  the  Eagle  had  never  cancelled  or  refused 
to  renew  a  contract  with  an  advertiser  because  he  was  also  advertising 
in  the  Beacon.  None  of  this  testimony  was  impeached  or  rebutted. 


#  4c  #  4^  #  4c 

4632 

7996  KFB.  plans  to  have  its  entire  television  staff  employed  at  least 

three  weeks  before  the  date  on  which  the  proposed  station  would  go  on 
the  air.  The  applicant  has  budgeted  approximately  $14, 000,  vdiich  repre¬ 
sents  the  average  weekly  payroll  for  three  consecutive  weeks  on  the 
basis  of  a  119-hour  program  week,  for  further  training  of  personnel. 

The  entire  staff  would  do  a  dry-run  of  all  local  programs  for  three  con¬ 
secutive  weeks  before  the  construction  of  the  station  is  completed. 

♦  ♦  ♦  4c  «  4c  ♦ 
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In  re  Application  of  Wichita  Television  Corporation,  Inc. , 
(Docket  No.  10261)  _ _ 


129.  Wichita  Television  Corporation,  Inc. ,  (Wichita  TV),  is  a 
corporation  organized  under  the  laws  of  Kansas  and  is  authorized  to  con¬ 
struct  and  operate  a  television  broadcasting  station.  It  has  an  authorized 
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capital  of  1,000,000  shares  of  common  stock,  without  nominal  or  par 
value,  with  one  vote  per  share.  The  sale  of  798, 460  ishares  has  been 
authorized  under  the  Kansas  Securities  Act  by  the  Cotporation  Com¬ 
mission  of  the  State  of  Kansas,  as  follows:  Sale  of  6(|o,  000  shares  at 
one  dollar  per  share  on  a  subscription  basis;  sale  of  isO,  000  shares 

I 

at  5  shares  for  one  dollar  for  organizational  capital;  ^d  sale  of  48, 460 

i 

shares  on  the  basis  of  five  shares  for  one  dollar  to  thbse  persons  who 

1 

had  already  paid  in  $9, 692  in  organizational  capital  tq  the  coz^nration. 

A  total  of  198, 460  shares  has  been  issued  and  are  hel|i  by  47  stockhold¬ 
ers,  each  of  whom  received  5  shares  for  each  dollar  \pzi6  into  the  corpo- 

I 

ration.  600, 000  shares  have  been  subscribed  for  by  97  subscribers  at 

I 

one  dollar  per  share  under  legally  binding  subscripti(^n  agreements  ef¬ 
fective  immediately  upon  a  grant  of  the  corporation's  jtelevision  appli¬ 
cation.  When  stock  is  issued  pursuant  to  the  stock  subscription  agree¬ 
ments,  798,460  shares  of  common  stock  would  be  hel^  by  126  stock¬ 
holders.  The  officers  and  directors  of  Wichita  TV  aijd  their  respective 

I 

stock  interests  are  as  follows:  I 

I 

No .  of  Sl^ares  Percentage  of 
Issued  and/or  Stock  Issued 

Name  and  Subscrijbed  and 

Address 


Office 


George  M.  Brown  President  and 
Wichita,  Kansas  Director 

Dale  W.  McCoy,  Sr.  Vice-President, 
Wichita,  Kansas  Director  and 


Subscribed 


Director 


184,625 

5,6oo 


.006 


Tom  J.  Maloney 
Wichita,  Kansas 

Daniel  M.  Moyer 
Wichita,  Kansas 
Wm.  J.  Moyer 
Wichita,  Kansas 


Director  and 
Sales  Director 
Vice  President, 
Director  and 
Program  Director 
Secretary-  Treasurer 
and  Director 
Vice-President, 
Director  and 
General  Manager 


5,600 


.006 


5,600 


18,775 


.006 


2.3 
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Percentage  of 


Name  and 

j 

No .  of  Shares  Stock  Issued 
Issued  and/or  and 

Address 

Office 

Subscribed 

Subscribed 

,Dr.  A.  L.  Ashmore 

Director 

8, 030 

.1 

Wichita,  Kansas 

Gifford  M.  Booth,  Jr. 

Director 

500 

.0006 

Wichita,  Kansas 

Kenneth  Bras  ted 

Director 

2,  500 

.003 

Wichita,  Kansas 

Mrs.  Helen  P.  Brown 

Director 

110, 000 

13.7 

Wichita,  Kansas 

William  H.  Bertholf 

Director 

1,000 

.001 

Wichita,  Kansas 

!  Hobin  D.  Compton 

Director 

-  0  - 

-  0  - 

Kensington, 

• 

Maryland 

W.  H.  Ferguson 

Director 

5,000 

.006 

Wichita,  Kansas 

,  James  D.  Jarvis 

Director 

5, 000 

.006 

Wichita,  Kansas 

^  Willard  E.  Lehmberg 

Director 

15, 000 

1.8 

McPherson,  Kansas 

1 

Charles  K.  Razak 

Director 

2, 250 

.002 

Wichita,  Kansas 

Mary  J.  Phares 

Director,  Public 

30,000 

3.7 

Wichita,  Kansas 

William  A.  Grant 

Service  Consultant 

Director 

30,000 

3.7 

Wichita  Kansas 

Tom  Salter 

Director 

20, 000 

2.5 

Wichita,  Kansas 

All  of  the  above  18  officers  and  directors  and  all  of  the  remaining  109 
stockholders  and/or  subscribers  are  citizens  of  the  United  States  and 
^  have  no  statutory  disqualifications. 
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4670  130.  George  M.  Brown,  president  and  a  director,  owns  119,025 

'8034 

shares  of  stock  and  has  subscribed  to  65,000  shares.  He  presently 
holds  59.97%  of  the  outstanding  stock  and,  upon  the  issuance  of  the  sub¬ 
scribed  stock,  would  own  about  23%.  He  was  born  iij  Wichita  in  Novem¬ 
ber,  1911,  where  he  still  resides,  was  ^ucated  in  tie  public  schools  of 
that  community,  and  attended  the  University  of  Kansas,  where  he  spe¬ 
cialized  in  mechanical  engineering.  Since  1950  he  his  been  president 
of  the  Wichita  Ice  and  Cold  Storage  Company,  and  w^s  formerly  its  as¬ 
sistant  manager,  is  a  director  and  officer  of  the  Woods  Buildings  Com¬ 
pany  and  Southwest  Cracker  Company,  and  a  director  of  the  Crystal  Ice 
and  Fuel  Company,  all  of  Wichita.  He  is  presently  chairman  of  the 
Missouri  Valley  Chapter  of  the  National  Association  pf  Refrigerated 

I 

Warehouses.  In  World  War  H  he  served  on  active  m^itary  duty  for 
4-1/2  years,  3  of  which  was  spent  outside  of  the  United  States;  is  pres¬ 
ently  the  Commanding  Officer  of  the  486th  Engineeriilg  Combat  Battalion 

I 

in  Wichita;  holds  the  rank  of  Lieutenant  Colonel  in  thp  Army  Reserves; 
and  is  a  member  of  the  American  Society  of  Military  jEngineers.  For 
the  past  two  years  he  has  been  a  member  of  the  Boarjs  of  Park  Commis¬ 
sioners  of  Wichita,  and  attended  about  75  of  its  meetings;  was  ''Generar' 
in  1952,  "Colonel”  in  1949  and  1950,  and  "Captain"  for  3  years  of  the 
Wichita  Community  Chest;  a  charter  member  and  a  director  of  the 
Wichita  Crimes  Commission;  a  member  for  8  years  of  the  Red  Cross 
Funds  Drives;  an  assistant  scoutmaster,  since  1946;  p  member  for  5 
years  of  the  TMCA;  a  member  of  the  Wichita  Chambek*  of  Commerce 

I 

since  1946;  a  member  for  14  years  of  the  Rotary  Club,  and  serves  on 

i 

its  Vocational  Service  Committee;  and  for  the  past  7  years,  a  vestr3nnan 
and  Sunday  School  teacher  in  a  local  church.  Mr.  Br^wn  has  been  a 

I 

director  of  Wichita  TV  since  September,  1950,  and  itp  president  since 

I 

February,  1952.  He  became  associated  with  the  applicant  as  he  under¬ 
stood  that  its  stock  would  be  widely  held,  was  acquainted  with  most  of 
the  directors  who  he  considered  representative  of  the  |people  of  Wichita, 
was  convinced  of  Mr.  Moyer* s  ability,  who  was  then  i^resident  and  gen¬ 
eral  manager,  and  felt  that  the  company  as  composed  j would  be  healthy 
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for  the  operation  of  a  television  station  in  Wichita,  with  a  good  income 
potential.  Mr.  Brown  has  invested  a  total  of  $23, 805.00  to  defray  the 
corporation's  organizational  expenses,  for  which  he  has  obtained  his 
present  stockholdings,  and  has  endorsed  a  note  of  the  corporation  to 
the  extent  of  $15, 000  for  further  organizational  expenses.  Of  the  present 
126  persons  who  are  stockholders  or  subscribers  of  Wichita  TV  he  is 
acquainted  with  93  and  was  personally  responsible  for  bringing  approx¬ 
imately  49  of  these  individuals'  into  the  corporation,  who,  with  a  few 

I 

exceptions,  he  has  known  for  a  period  of  five  years  or  more.  He  has 
attended  23  of  the  25  directors'  meetings  held  since  he  became  associated 
with  the  corporation,  during  the  same  period  has  attended  a  large  number 
of  informal  board  meetings,  and  has  held  conferences  almost  daily  with 
the  applicant's  officers,  directors  and  staff  concerning  its  activities. 
Since  November,  1952,  he  has  devoted  his  entire  time  to  the  corpora¬ 
tion's  affairs.  Mr.  Brown  personally  composed  a  large  part  of  the  appli¬ 
cant's  program  policy  statement,  directly  supervised  the  preparation 
of  its  functional  charts,  helped  to  negotiate  a  number  of  persoqnel  con- 
i  tacts,  took  two  trips  to  Kansas  City  with  reference  to  the  studio  and 
transmitter  site,  conferred  with  city  officials  regarding  the  physical 
plant,  negotiated  the  lease  for  the  tower  site  and  studio  building,  per- 
8035  sonally  drew  the  plans  for  the  transmitter  building  and,  in  connec¬ 
tion  with  the  programming,  attended  several  meetings  with  the  president 
of  the  University  of  Wichita,  officials  of  Friends  University,  represen¬ 
tatives  of  the  Commimity  Chest,  and  others.  Should  Wichita  TV  obtain 
a  construction  permit,  Mr.  Brown  would  devote  his  full  time  as  its 
president  to  the  day-to-day  operation  of  the  proposed  station  for  the 
purpose  of  carrying  out  the  policies  of  the  board  and  participating  in 
its  management.  Although  he,  has  had  no  e3q)erience  in  the  operation  of 
a  radio  or  television  station,  he  has  x)aid  visits  of  short  duration  to 
three  television  stations  located,  respectively,  in  Tulsa,  Oklahoma, 
Kansas  City,  Missouri,  and  Washington,  D.C.,  has  discussed  policies 
with  their  managers  and  obtained  ideas  regarding  the  preparation  of 
programs.  He  has  read  the  Commission's  "Blue  Book",  its  Rules  and 


I 

Regulations  Regarding  Television  Stations  and  the  N^RTB  Television 
Code.  As  president  of  Wichita  TV,  he  would  receivel  a  salary  of 

i 

$1, 259. 00  per  month,  but  has  no  written  employment!  contract  with 
the  applicant.  | 

131.  William  J.  Moyer,  a  vice  president,  a  director  and  general 
manager,  presently  owns  8, 275  shares,  has  subscril^d  to  an  additional 
10, 500  shares  and  holds  an  option  to  purchase  15, 000  more  shares. 

Upon  fulfillment  of  his  subscription  contract  he  wouk^  hold  2. 3%  of  the 
total  stock  issued  and,  upon  the  exercise  of  his  option,  would  own  ap¬ 
proximately  4%  thereof.  He  was  born  in  Wilkes  Barte,  Penn. ,  in 
1911,  attended  the  University  of  Kentucky  for  one  seniiester  and 

i 

Lafayette  College  for  three  semesters.  Mr.  Moyer  ^irst  moved  to 
Wichita  while  serving  in  the  United  States  Navy  when  ^e  was  assigned 

I 

to  that  city  as  the  representative  of  its  Bureau  of  Aerbnautics  in  June, 

I 

1946.  Since  May  3,  1952,  he  has  been  employed  as  g^eneral  manager 
of  the  applicant  on  a  full  time  basis.  He  had  been  previously  employed 
full  time  by  Wichita  TV  from  February  to  July,  1951,  and  in  the  interval 
between  these  two  periods  of  employment  had  been  oi^  active  duty  with 
the  United  States  Navy,  with  rank  of  Lieutenant  Comnjiander,  perform¬ 
ing  administrative  duties,  including  the  supervision  of  approximately 

j 

110  people,  at  the  Naval  Industrial  Reserve  Plant,  K4nsas  City,  Mis- 

i 

souri.  During  this  period  he  spent  his  weekends  in  Wichita  in  connec¬ 
tion  with  the  applicant's  activities.  He  was  previous Ipr  employed  from 
1932  until  1938  with  the  Star  Publishing  Company,  W^hington,  New 
Jersey,  and  became  its  assistant  publisher  in  1935;  ijji  1939,  he  owned  and 
operated  an  airport  and  flying  business;  in  1940,  he  served  as  a  civilian 
flight  instructor  at  an  aviation  military  academy;  froi^  July  to  November, 
1949,  he  was  assistant  to  the  vice  president  and  coor(^inator  of  the  Beech 
Aircraft  Corporation;  and  from  November,  1949,  to  February,  1951, 
he  was  the  Navy  military  contracts  representative  of  ^e  Cessna  Aircraft 
Company,  Wichita.  In  addition  to  the  service  indicat^  above,  Mr. 

Moyer  served  on  active  duty  in  the  United  States  Nav]^  for  a  period  of 
seven  years.  He  was  commissioned  in  1942,  becomi^  a  naval  aviator 
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shortly  thereafter,  and  served  as  a  Navy  representative  in  a  number  of 
major  industrial  plants  purchasing  materiel.  His  duties  in  contract 
administration  in  Dallas  required  the  supervision  of  a  staff  of  approxi* 
mately  112  persons  and  his  activities  in  the  same  field  in  Wichita  re¬ 
quired  a  review  of  expenditures  over  a  three- year  period  from  approx¬ 
imately  35  to  40  million  dollars  annually.  Since  becoming  a  resident  of 
Wichita  his  civic  activities  include  service  in  the  American  Red  Cross 
Drives;  the  positions  of  "Colonel”  (1952),  "Captain"  (1951),  and  "worker 
(1950),  in  the  Community  Chest  Drives;  and  a  worker  in  the  Wichita 

YMCA  Drives.  He  is  also  a  member  of  two  local  social  oi^anizations. 

4672 

oAOfi  Mr.  Moyer  originally  developed  his  interest  in  television  in  1950, 
in  Washington,  D.C. ,  where  he  spent  approximately  half  of  his  time  in 
connection  with  his  emplo3niient.  While  in  Washington,  he  learned 
from  this  Commission  that  only  one  application  had  been  filed  for  a 
television  station  in  Wichita  prior  to  the  "freeze"  and  none  from  the 
licensees  of  existing  stations  in  that  city.  He  also  visited  four  televi¬ 
sion  stations  in  Washington  and  discussed  this  medium  with  their  man¬ 
agements.  He  also  became  interested  in  trade  publications  such  as 
Broadcasting  Magazine  and  Television  Digest.  He  continued  to  study 
television  in  Washington  during  the  half  of  each  month  he  spent  in  that 
city  and  during  the  remainder  of  the  month  he  talked  to  people  in  Wichita 
about  getting  into  this  field.  Mr.  Moyer  was  principally  responsible  for 
the  organization  of  the  applicant  in  August,  1950,  and,  at  the  time  of  its 
formation  was  president,  general  manager  and  chairman  of  the  board  of 
directors.  He  discontinued  his  first  employment  with  the  applicant  on 
;  July  15,  1951,  because  he  felt  that  he  had  accomplished  as  much  as  he 
could  at  that  time  concerning  its  prospective  application,  as  the  lifting 
of  the  "freeze"  appeared  indefinite,  and  he  considered  it  best  to  return 
to  the  Navy.  Although  his  present  employment  with  Wichita  TV  is  not 
under  contract,  he  has  agreed  to  continue  to  devote  all  of  his  time  to 
its  activities  until  final  action  is  taken  upon  its  application.  Although 
he  has  not  been  employed  by  any  television  stations  he  has  visited  a 
number  of  such  stations  in  addition  to  those  located  in  Washington,  D.  C. 


tt 
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In  1950,  he  visited  for  periods  of  between  one  half  ahd  one  day  each,  five 

I 

television  stations  in  New  York  City  and  during  the  s'^e  year  made  sev- 

! 

eral  visits  to  Station  KOTV,  Tulsa,  and  spent  some  iime  at  Station  WDAF, 

i 

Kansas  City.  In  1950  he  visited  and  talked  with  representatives  of  CBS, 
ABC,  NBC  and  Dumont,  on  television  network  matters  and  again  in  1952 
when  he  also  had  discussions  with  people  in  the  national  advertising  field. 
In  1951  and  1952,  he  made  additional  trips  to  Station:^  KOTV  and  WDAF. 

In  addition,  he  has  maintained  continuous  contact  witii  the  applicant* s 
Washington  counsel  and  its  consulting  engineer,  and  ^as  obtained  all 
pertinent  releases  from  this  Commission  during  recent  years.  Mr. 

Moyer  has  attended  24  out  of  25  board  meetings  held  ^d  has  actively 
participated  in  the  preparation  of  the  applicant*  s  programming,  finan¬ 
cial,  staff,  plant,  and  other  exhibits.  He  had  one  or  more  personal 
discussions  with  most  of  the  189  persons  in  129  publij:  service  organi¬ 
zations  contacted  by  the  officers  and  directors  of  the  Applicant  in  con- 

1 

nection  with  its  proposed  programming  and  participated  in  the  prepara- 

i 

tion  of  proposed  program  formats  which  were  develofied  as  a  result  of 
such  contacts.  He  would  serve  as  general  manager  of  Wichita  TV  under 

i 

a  three-year  contract,  at  an  annual  salary  of  $15, 0001 00,  and  would 

I 

devote  his  entire  time  to  this  position.  | 

132.  Dale  W.  McCoy,  a  vice  president,  a  director,  sales  manager, 

I 

and  a  subscriber  to  5, 000  shares  of  stock  in  the  applicant,  has  been 
associated  therewith  since  May,  1952.  He  was  bom  i^  Wichita,  Kansas, 
in  March,  1905,  and  has  always  resided  in  that  city.  'He  was  educated 
in  the  secondary  and  high  schools  of  Wichita.  He  served  as  a  **Captain** 
of  the  Wichita  Community  Chest  Drives  in  the  years  1950,  1951,  and 
1952;  has  been  the  only  radio  representative  in  the  Wichita  Hotary  Club 
and  has  been  invited  to  serve  as  its  only  television  retires entative  in  the 
event  that  Wichita  TV  is  successful  in  this  proceeding;  formerly 
served  on  the  Program  and  Fellowship  Committees  of  jthe  Rotary  Club, 
of  which  he  was  a  member  from  1935  until  the  end  of  lj951,  when  he 
temporarily  left  Wichita;  and  assisted  in  the  course  of  I  his  former  duties 
with  Station  KFBI,  in  the  activities  of  the  Veterans  of  foreign  Wars, 
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the  American  Legion,  the  Kansas  Emplo3rment  Service,  as  well  as  other 
clubs  and  various  county  fairs  surrounding  Wichita.  Mr.  McCoy  would 
serve  on  a  full  time  basis  as  sales  manager  in  the  day-to-day  operation 
of  the  proposed  station.  His  background  has  been  exclusively  in  the 
sales  field  in  Wichita.  From  1924  to  1926,  he  was  a  salesman  in  his 
father^ s  wholesale  candy  business;  from  1930  to  1932  he  was  in  the 
advertising  department  of  the  Wichita  Eagle;  from  1932  through  1944 
he  was  the  national  advertising  manager  for  the  Wichita  Beacon;  and 
for  the  next  seven  years  was  sales  and  commercial  manager  of  Station 
KFBI,  Wichita.  In  connection  with  his  broadcast  work  he  has  received 
several  sales  and  merchandising  awards  including  a  Treasury  award  for 
the  sale  of  War  Bonds.  While  employed  by  Station  KFBI,  he  also  partici¬ 
pated  to  a  limited  extent  in  the  preparation  of  its  public  service  programs 
and  helped  prepare  a  large  number  of  public  service  announcements 
broadcast  by  that  station.  At  the  end  of  1951  he  resigned  from  Station 
KFBI  and  spent  approximately  four  months  on  the  West  Coast,  princi¬ 
pally  in  Los  Angeles,  but  also  Hollywood,  San  Diego  and  San  Francisco, 

i 

for  the  purpose  of  learning  as  much  as  possible  about  television,  includ¬ 
ing  sales.  During  this  period  he  visited  various  television  stations,  ad¬ 
vertising  agencies,  radio  station  representatives,  and  producers  of  net¬ 
work  and  local  programs  and  devoted  an  average  of  three  or  four  hours 
daily  to  his  study  of  televisionj  He  invested  about  $5,000.00  of  his  own 
funds  in  this  undertaking.  Upon  returning  to  Wichita  in  May,  1952,  he 
talked  with  representatives  of  two  prospective  television  applicants,  who 
apparently  considered  it  too  early  to  make  arrangements.  Later,  he 
held  discussions  with  George  Brown  as  a  result  of  which  he  entered 
into  a  three-year  contract  with  the  applicant  to  serve  as  sales  manager 
of  the  proposed  station  at  a  salary  of  $9,000,  $10,000,  and  $11,000, 
respectively,  for  the  first  three  years  of  his  employment,  his  duties 
to  begin  upon  a  grant  to  it  of  a  construction  permit.  However,  he 
began  interim  employment  by  Wichita  TV  on  May  27,  1952,  on  a  full 
time  basis  which  continued  through  the  period  of  the  hearing,  at  a  salary 
of  $400.00  per  month.  He  is  willing  to  continue  these  services  on  the 
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I 

i 
I 

j 

same  interim  basis  as  long  as  they  are  needed  but  has  {arranged  for  other 

I 

employment  in  Wichita  on  a  temporary  basis  with  a  television  appliance 

i 

dealer.  Mr.  McCoy  became  a  director  on  June  11,  19^2,  and  has  attended 

I 

10  of  the  11  meetings  held  since  that  time,  and  plans  t^  attend  all  future 

i 

meetings.  During  the  months  of  June,  July,  and  August,  1952,  he  con- 

j 

tacted  between  75  and  100  representatives  of  public  service  organizations 

j 

in  the  communities  surrounding  Wichita  and  visited  30 {cities,  the  major¬ 
ity  three  or  four  times,  located  within  the  Grade  A  an(i  Grade  B  contours 
of  the  proposed  station,  for  the  purpose  of  arranging  i^ublic  service  pro¬ 
gramming  from  these  communities.  He  also  made  anj^angements  with 
29  newspaper  correspondents  to  provide  news  coverage  from  97  commun¬ 


ities  within  the  proposed  Grade  B  contour.  In  addition,  he  made  contacts 
with  a  number  of  public  service  organizations  located  |n  Wichita  itself. 
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Mr.  McCoy  also  participated  in  the  preparation  knd  approved  the 

I 


staff  and  functions  of  the  sales  department  in  its  organizational  and  func¬ 


tional  charts,  and  contacted  29  commercial  concerns  c^f  Wichita  in  order 
to  explore  potential  sources  of  advertising  revenue,  ^e  has  read  the 

Commission's  ’’Blue  Book”  and  the  NARTB  Television { Code. 

i 

133.  Tom  J.  Maloney,  a  vice  president,  a  direc^tor,  and  program 
director,  has  subscribed  to  5000  shares  of  stock.  As  a  result  of  an 
advertisement  placed  by  the  applicant  in  Broadcasting  jMagazine  in 
1951,  Mr.  Maloney  first  met  William  J.  Moyer  in  Ne^  York  City  in 
June,  1952,  and  as  a  result  of  this  meeting  executed  a|  contract  under 
which  he  was  to  become  ’’executive  producer”  of  the  proposed  television 
station.  Subsequently,  he  moved  to  Wichita  about  Julj^  12,  1952,  where, 
on  August  28,  1952,  he  entered  into  an  employment  contract  with  the 
applicant  under  the  terms  of  which  he  was  to  serve  ai  program  director 
for  a  period  of  three  years,  at  a  stated  annual  compenjsation,  to  begin 
not  later  than  six  months  after  the  issuance  of  a  consukiction  permit. 
Upon  his  arrival  in  Wichita,  he  devoted  his  full  time  tcl  the  affairs  of 
the  applicant  and  was  on  its  payroll  from  July,  1952,  qntil  his  appear¬ 
ance  at  the  instant  hearing  in  February,  1953.  He  originally  went  to 

I 

Wichita  with  the  intention  of  staying  there  until  after  tl^e  station  was 
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put  on  the  air,  which  he  then  expected  to  take  place  within  a  short  time. 
Prior  to  that  time»  for  a  year  and  a  half,  he  and  his  family  had  occupied 
apartments  in  several  locations  in  New  York  City.  About  the  end  of 
August,  1952,  he  sent  for  his  wife  and  child  and  rented  and  moved  into 
a  furnished  house  in  Wichita.  He  also  moved  part  of  his  furniture  from 
New  York  to  that  community.  While  in  Wichita  he  tried  to  vote  but  had 
not  been  there  long  enough  to  satisfy  the  voting  requirements  of  the  state. 
During  this  period  he  was  ''Captain^'  of  the  Community  Chest  Drive  and 
also  participated  actively  in  the  communications  section  of  the  Civil 
Defense  Reserves.  In  September,  1952,  while  still  on  the  company's 
staff,  he  executed  the  standard  form  of  subscription  agreement  for 
5000  shares  of  stock  in  the  applicant  corporation.  Since  he  became  asso¬ 
ciated  with  Wichita  TV,  Mr.  Maloney  has  attended  all  of  its  directors’ 
meetings,  except  one  held  in  December  while  he  was  in  the  east.  From 
the  time  of  his  empl03anent  in  July,  1952,  until  he  came  to  the  hearing 

I 

in  Washington  he  was  very  active  in  the  affairs  of  the  corporation.  He 
was  consulted  concerning  the  proposed  program  schedule;  made  approxi¬ 
mately  42  contacts  with  representatives  of  public  service  organizations, 
in  connection  with  the  applicant's  program  proposals;  participated  in  the 
preparation  and  approval  of  the  organization,  salaries  and  functions  of  the 
program  department,  In  the  employment  of  the  assistant  program  director, 
and  in  the  preparation  of  the  proposed  program  policy  statement;  inter¬ 
viewed  and  approved  certain  live  talent;  prepared  all  of  the  program 
formats;  prepared  the  program  department's  flow  charts;  and  assisted 
in  the  preparation  and  approval  of  the  studio  plans.  On  November  11, 

1952,  Mr.  Maloney  and  his  family  left  Wichita  for  Washington  where  he 
was  to  testify  in  the  instant  proceeding.  When  it  became  clear  that  the 
final  decision  in  this  proceeding  would  be  delayed  for  an  indefinite  period 
of  time,  he  decided  to  accept  interim  employment  in  a  television  station 


in  York,  Pennsylvania,  after  consultations  with  two  of  the  officers  of  the 
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applicant  corporation,  wherein  it  was  determined  that  they  would 


prefer  that  he  keep  active  in  the  television  field  rather  than  remain  in 


Wichita  in  non-television  pursuits.  Mr.  Maloney  was  initially  employed 


to  assist  in  putting  Station  WSBA-TV,  York,  Pennsylvania,  on  the  air. 

I 

On  or  about  December  12,  1952,  he  became  the  program  director  of 
that  station  and  was  to  leave  the  payroll  of  the  applic4nt  corporation  after 
the  instant  hearing.  His  wife  and  child  were  sent  to  l^ve  with  his  wife's 
mother  in  Levittown,  New  York.  Subsequently,  he  g^ve  up  his  house  in 
Wichita  and  stored  his  furniture  in  that  city.  The  majiagement  of  Station 
WSBA-TV  was  fully  informed  by  Mr.  Maloney  of  his  relationship  with 
Wichita  TV.  He  testified  that  upon  a  grant  of  the  app^cation  of  Wichita 
TV  he  intends  to  return  to  Wichita  and  take  up  his  duties  as  scheduled; 
that  he  has  no  commitment  to  stay  with  Station  WSBA-TV  for  any  length 
of  time;  and  that  he  was  asked  to  assume  his  duties  a:^  program  director 
of  that  station  **until  such  time  as  my  first  responsibilities  to  the  Wichita 
TV  corporation  might  come  due".  He  has  also  committed  himself  to  the 

I 

applicant  to  remain  available  as  a  consultant  and  to  render  such  other 

j 

services  as  he  can  by  mail,  telephone  or  in  person  \m^il  it  receives  a 

I 

grant  of  a  construction  permit.  He  still  considers  Wichita  his  residence 

j 

and  maintains  no  other  legal  residence.  | 

i 

4c  4c  4c  4c  *  I  4c  4c 

4684  146.  Robin  D.  Compton  is  a  director,  but  is  neither  a  stockholder 

8048 

nor  a  subscriber.  He  is  a  resident  of  Kensingtdn,  Maryland,  and 

I 

the  only  director  who  does  not  live  in  the  Wichita  are^.  He  was  bom 
in  Manhattan,  Kansas  in  1907,  and  resided  in  that  statje  until  Decem¬ 
ber,  1926.  He  returned  to  Kansas  in  1928,  and  attended  the  Kansas  State 

i 

College,  from  which  he  graduated.  He  remained  in  Kansas  until  1933, 

I 

when  he  went  to  New  York  as  an  employee  of  the  National  Broadcasting 
Company.  He  again  resided  in  Kansas  in  1944  and  1945.  He  has  a  brother 

I 

residing  in  Wichita  and  other  members  of  his  family  iiji  Manhattan,  and  he 

I 

returns  to  Kansas  once  or  twice  a  year.  Mr.  Comptoi^  is  a  television 
engineer  and  is  also  recognized  as  an  expert  in  other  technical  phases 
of  television  such  as  the  production  of  programs  and  training  of  personnel. 
He  has  been  associated  with  television  stations  for  approximately  18  years. 
He  was  with  NBC  for  12  years,  during  which  he  served  as  the  technical 

I 

director  of  film  activities  and  as  technical  director  in  the  studios  for 


live  talent  shows.  He  has  built  and  staffed  a  large  number  of  television 
stations  in  various  localities.  Since  1951  he  has  been  engaged  as  a  radio 
and  consulting  engineer  in  Washington,  D.C.,  and  from  1950  to  1951 


was  associated  with  the  Laboratories  of  Applied  Physics  at  Johns  Hop- 
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kins  University.  It  was  originally  contemplated  that  Mr.  Comp¬ 
ton  would  be  the  chief  engineer  of  the  proposed  station  and  he  entered 
into  a  contract  with  W.  J.  Moyer  looking  toward  his  employment  in  that 
position.  This  contract  e^ired  on  August  9,  1951,  and  was  not  renewed 
due  to  the  uncertainty  at  that  time  with  respect  to  the  lifting  of  the  "freeze 
While  he  has  never  attended  any  formal  meetings  of  the  board  he  has 
held  numerous  discussions  with  directors  and  principals  of  the  corpora¬ 
tion  both  in  Wichita  and  in  Washington.  He  would  supervise  the  construc¬ 
tion  of  the  proposed  station,  would  select  the  chief  engineer  and  other 
technical  personnel  to  be  employed  and  would  spend  as  much  time  in 
Wichita  as  might  be  needed  to  fulfill  his  commitments,  which  he  esti¬ 
mated  might  require  four  days  a  week  over  a  six- months'  period.  He 
would  remain  a  director  as  long  as  he  is  needed  and  until  the  station  is 
fully  established  as  a  going  operation. 


4688  151.  The  original  Articles  of  Incorporation  were  filed  on  August 

8052 

11,  1950,  specifying  an  authorized  capital  of  $1, 000. 00.  The  ap¬ 
plicant's  first  financing  plan  was  embodied  in  an  amendment  in  these 
Articles,  on  September  22,  1950,  which  provided  for  40,000  shares  of 
Class  A  common  stock  (the  only  voting  stock),  100,000  shares  of  Class 
B  non- voting  common  stock,  and  360,000  shares  of  6%  cummulative 
preferred  stock.  All  of  this  stock  had  »  par  value  of  one  dollar  per  share 
and  was  registered  with  the  Securities  Division  of  The  Corporation  Com¬ 
mission  of  Kansas.  The  first  plan  involved  the  use  of  a  trust  indenture. 
The  360,000  shares  of  preferred  and  54,000  shares  of  the  Class  B  com¬ 
mon  stock  were  to  be  sold  as  units  under  the  trust  indenture.  Thus,  for 
$1,000  a  purchaser  would  receive  1,000  shares  of  preferred  and 
150  shares  of  Class  B  common  stock.  Of  the  $1,000  paid  in,  the  Trustee 
would  deliver  $150. 00  (15%)  to  the  company  and  hold  the  balance  of 


265 


$850. 00  in  trust,  to  be  turned  over  to  the  company  upon  the  granting  of 
its  application  for  a  construction  permit,  or  to  be  returned  to  the  investor 
if  the  application  were  unsuccessful.  The  investor  would  have  no  claim 
to  the  return  of  the  15%  of  his  purchase  price  turned  over  to  the  company. 
The  remaining  46,000  shares  of  Class  B  common  stock  were  available 
for  sale  outside  of  the  trust  indenture,  at  the  discretion  of  the  Board 
of  Directors,  for  $1.00  a  share.  Of  the  40,000  shares  of  Class  A  voting 
common  stock,  17, 100  shares  were  issued  to  William  J.  Moyer  and 
Daniel  M.  Moyer  for  services  performed  and  to  be  performed.  The  bal¬ 
ance  of  22, 900  shares  of  this  class  was  to  be  sold  for  $1. 00  a  share  to 
persons  who  were  to  become  directors,  with  the  proceeds  to  be  handled 
under  the  trust  indenture.  Efforts  to  sell  stock  under  the  first  plan  began 
late  in  December,  1950.  By  late  March  and  early  ^pril  of  the  following 
year  the  Board  of  Directors  concluded  that  sufficient  investor  interest 


had  not  developed.  Thereafter,  on  Jime  13,  1951,  the  Board  adopted  a 
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resolution  pursuant  to  which  the  trust  indenturje  was  cancelled  and 


the  trustee  returned  to  investors  the  money  in  his  h^ds  and  returned 
the  stock  held  in  trust  to  the  company.  Authority  to;  effectuate  this  can¬ 


cellation  was  obtained  from  the  Kansas  Corporation  ^mmission.  Every 

I 

person  affected  by  the  trust  indenture  executed  a  cancellation  form  and 
the  stock  was  cancelled  for  all  purposes.  The  cance|llation  of  the  trust 
indenture  and  related  transactions  were  completed  b^  about  October  1, 
1951.  With  the  cancellation  of  the  trust  indenture,  tljie  first  stock  plan 
was  completely  abandoned.  | 

152.  In  the  months  of  October,  November  and  December  of  1951, 
after  the  abandonment  of  the  first  stock  plan,  one  formal  and  other  in¬ 
formal  meetings  of  the  Board  were  held  in  an  effort  t^  arrive  at  a  new 


stock  plan  which  would  be  successful.  Finally,  on  February  1,  1952, 


after  one  of  the  directors,  George  W.  Brown,  had  agreed  to  underwrite 


from  $20,000  to  $30,000  of  new  organizational  money],  the  second  stock 


plan  was  instituted.  A  second  amendment  to  the  Artises  of  Incorporation 
was  filed  with  the  Kansas  Secretary  of  State  on  February  14,  1952,  which 

i 

provided  for  1, 000, 000  shares  of  common  stock,  all  voting,  without 
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nominal  or  par  value.  Simultaneously,  the  applicant  filed  with  the  Corpo¬ 
ration  Commission  of  Kansas  an  application  for  authority  to  sell  600, 000 
shares  at  $1.00  per  share  on  a  subscription  basis;  to  sell  150,000  shares 
on  the  basis  of  five  shares  for  $1.00  (to  raise  organizational  money),  and 
to  issue  48,460  shares  to  persons  who  had  previously  paid  in  $9,  692  to 
the  company  under  the  old  stock  plan  (namely,  persons  whose  money 
was  delivered  to  the  company  by  the  trustee  for  organizational  purposes, 
as  well  as  those  who  put  money  directly  into  the  company  outside  of  the 
tnist  indenture) .  Complete  information  was  submitted  to  the  Corporation 
Commission  concerning  the  transactions  proposed  and,  after  due  con¬ 
sideration,  it  issued  an  order  on  March  12,  1952,  granting  the  applica¬ 
tion.  The  distribution  of  a  total  of  798, 460  shares  of  this  authorized 
common  stock  by  way  of  sales  and  subscriptions  has  been  fully  dis¬ 
cussed  above. 

153.  In  their  proposed  findings  (second  stage)  both  KFH  and  KANS 
claimed  that  Wichita  -TV  has  committed  a  number  of  violations  of  the 


Federal  Securities  Act  of  1933,  as  amended,  and  the  Kansas  Securities 
Law,  in  the  promotion  and  sale  of  its  capital  stock  which  adversely  af¬ 
fects  its  character  as  well  as  its  financial  qualifications.  Thereafter, 
Wichita- TV,  in  its  rebuttal  proposed  findings  denied  that  any  such  viola¬ 
tions  have  occurred.  Voluminous  briefs,  containing  extensive  arguments 
and  numerous  citations,  were  filed  by  all  three  of  these  parties  in  sup¬ 
port  of  their  respective  positions.  Moreover,  KFH  claimed  that  the 
principals  of  Wichita  -  TV  were  lacking  in  candor  and  made  misleading 
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representations  in  their  contacts  with  the  public  in  promoting  the 
sale  of  its  securities.  These  matters  are  discussed  and  anal3rzed  in  detail 
in  a  separate  report,  entitled  '’Appendix  B”,  which  is  attached  hereto 
and  incorporated  herein  by  reference.  It  is  shown  therein  that  all  of 
the  charges  respecting  the  alleged  violations  on  the  part  of  Wichita- TV 
of  Federal  and  State  securities  laws,  as  well  as  alleged  lack  of  candor 
and  unethical  conduct  on  the  part  of  its  officials,  are  totally  lacking  in 
merit. 
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4691  156.  ♦  ♦  ♦  It  was  estimated  that  following  the  grant  of  a  construc- 
tion  permit,  it  would  take  the  applicant,  conseiwatively,  five  months 

to  commence  commercial  operation  from  the  time  it|  orders  equipment 
and  that  therefore  it  would  operate  with  progressively  lesser  losses  for 

j 

three  months  before  beginning  to  operate  at  a  profit. |  During  the  five 

i 

month  pre-operating  period,  the  applicant  would  hav^  e^enses  which 
would  be  expected  to  be  the  equivalent  of  the  total  of  one  month  of  expenses 

I 

after  the  station  begins  operation,  namely,  $56, 680.|07.  ♦  ♦  ♦ 

4692  157.  The  main  studios  would  be  constructed  at  a  site  centrally 

8056  I 

located,  being  two  blocks  west  and  eight  block^  north  of  the  principal 

intersection  of  Wichita,  which  is  served  by  public  tr^sportation  at  fre¬ 
quent  intervals  and  in  an  area  where  ample  parking  facilities  appear  to 
be  available  during  business  hours.  A  contract  has  ^een  executed  for 
the  lease  of  the  proposed  studios  at  a  maximum  rental  of  $2000  per  month, 

i 

in  the  event  they  should  cost  as  much  as  $200, 000  or|  more  to  construct, 
but  if  the  cost  of  construction  should  be  less  than  tha^  amount,  the  rental, 
which  is  based  upon  1%  per  month  of  said  cost,  woul4  be  correspondingly 

i 

less.  This  rental  would  include  parking  facilities  adjacent  to  the  studios 

I 

and  an  additional  parking  lot  within  50  feet  thereof,  involving  a  total 

space  of  19,000  square  feet  or  considerably  more  th^n  needed  to  meet 

I 

the  requirements  of  a  city  ordinance.  The  site  is  aUeady  zoned  to  per¬ 


mit  the  proposed  construction.  Clarence  Vollmer,  aj  stock  subscriber 
in  the  applicant  owns  the  land  upon  which  the  studio  i$  to  be  built  and  is 

I 

a  partner  in  a  local  construction  company  which  wouU  erect  the  building 

i 

and  lease  it  to  the  applicant  under  a  10-year  lease,  ^e  is  an  experienced 
builder  who  has  completed  about  $40,000,000  worth  (|f  construction  work 
in  the  State  of  K^sas.  The  studio  building  would  have  approximately 
18,000  square  feet  of  space  and  could  be  built  within  hve  months.  The 
studios  were  designed  to  meet  the  personnel  requireipents  for  the  pro¬ 
posed  operation.  In  its  studio  and  equipment  proposals,  the  applicant 
has  undertaken  to  follow  a  flexible  plan  which  would  ^low  it  to  move 

j 

from  a  minimum  to  a  greatly  expanded  operation  app^ximating  a  net- 

i 

work  origination  and  back  again  without  the  necessityl  for  any  major  changes. 
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♦  4c  4c  #  I  4c  4c 

I 

4694  1  60.  The  applicant  proposes  to  engage  a  staff  ^f  70  full-time  em- 

8058  I 

ployees  for  the  operation  of  the  proposed  station,  including  those 

j 

officers  and  directors  who  would  devote  their  entire  ^me  thereto.  This 
total  does  not  include  paid  news  correspondents  or  tajlent.  The  proposed 
staff  is  listed  as  follows:  General  and  Administrative  Department  - 
1  President,  1  General  Manager,  1  Accountant,  2  Accounting  Assistants, 

1  Receptionist,  2  Stenographers,  1  Publicity  man,  ai^d  1  Janitor,  or  a 
total  of  10;  Program  Department  -  1  Program  Directi^r,  1  Public  Service 
Director,  1  Assistant  Program  Director- Producer,  4  Staff  Directors- 

i 

Producers,  2  Stage  Managers,  1  Continuity  Senior,  i  Continuity  Writers, 

2  Traffic  men,  1  Librarian,  3  Announcers-Directorsi,  1  News- Farm 

I 

Editor,  1  News  Sports  Editor,  1  News  Editor,  1  Stenographer,  1  Artist, 

1  Carpenter,  1  Film  Director,  2  Film  Editors- Techijicians,  or  a  total 

1 

of  27;  Technical  Department  -  1  Chief  Engineer,  3  Senior  Engineers, 

23  Technicians,  and  1  Stenographer,  or  a  total  of  28;|  Sales  Department  - 

i 

1  Sales  Manager,  3  Salesmen,  and  1  Stenographer,  or  a  total  of  5. 

161.  Under  the  general  direction  of  Mr.  Brow^,  William  J.  Moyer 
would  be  in  charge  of  the  general  administrative  department,  Mr.  Maloney, 
of  the  program  department,  and  Mr.  McCoy,  of  the  ^ales  department. 

I 

Mr.  Compton  would  be  responsible  for  securing  and  ^equately  training 

I 

all  technical  personnel  but  would  hold  no  staff  positioh  after  the  station 

i 

begins  operation.  An  organization  chart,  incorporat^g  all  staff  posi¬ 
tions,  was  prepared  by  the  president  and  other  officials  of  the  applicant 

i 

and  was  submitted  for  the  approval  of  the  board  of  directors.  Mr.  Ma- 

I 

loney  prepared  program  personnel  flow  charts  which  jwere  coordinated 
with  technical  personnel  work  flow  charts  prepared  by  Mr.  Compton, 
both  for  the  purpose  of  demonstrating  the  availability!  of  personnel  and 
the  manner  in  which  it  would  be  utilized  to  meet  the  ijequirements  of 
the  program  schedule,  including  remote  telecasts.  l|i  addition,  the 
functions  of  each  department  were  carefully  set  forth!  in  a  functional 
chart,  approved  by  the  proposed  department  heads  aijd  by  the  board  of 
directors.  The  functions  of  each  of  these  department  were  considered 
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not  only  separately,  but  in  relation  to  each  other.  Women’s  programs 
would  be  the  responsibility  of  one  of  the  staff  directors,  working  in 
conjunction  with  the  proposed  public  service  director,  and  educational 
programs  would  be  handled  by  the  program  director,  in  cooperation 
with  Professor  Hazak,  supra.  Any  major  staff  members  not  yet  selected 
would  be  engaged  by  the  board  upon  recommendation  of  the  president  and 
general  manager  with  lesser  members  selected  by  staff  heads  subject 
to  the  approval  of  these  two  officials.  As  above  indicated,  within  the 
board  of  directors  certain  program  advisory  committees  have  been  es¬ 
tablished,  for  the  purpose  of  assisting  the  management  and  making  rec¬ 
ommendations  to  the  entire  board  on  program  problems  as  they  arise  in 

the  course  of  operation  of  the  proposed  station.  These  committees  are 
4695 

8059  composed  as  follows:  Entertainment  and  Advisory  Committee  - 


Mrs.  Helen  P.  Brown,  Tom  J.  Maloney  and  W.H.  Ferguson;  Religious 
Advisory  Committee  -  Mary  J.  Phares,  Daniel  M.  Moyer  and  Gifford 
M.  Booth,  Jr. ;  Agricultural  Advisory  Committee  -  William  H.  Bertholf, 
Willard  E.  Lehmberg  and  Tom  Salter;  Educational  Advisory  Committee  - 
Professor  Charles  K.  Razak  and  Kenneth  Brasted;  News  and  Sports  Ad¬ 
visory  Committee  -  William  A.  Grant,  James  D.  Jarvis  and  Dale  W. 
McCoy;  and  Social  and  Civic  Service  Advisory  Committee  -  Mary  J. 
Phares,  Dr.  A.  L.  Ashmore,  and  Daniel  M.  Moyer. 


164.  Van  Buren  W.  DeVries  has  been  employed  under  a  contract 
with  Wichita  TV  as  a  station  staff  director  and  a  producer  for  a  period 
of  three  years  from  the  date  of  a  grant  of  a  construction  permit.  He 
is  a  resident  of  Bethesda,  Maryland,  was  employed  by  Station  WMAL-TV 
beginning  November,  1947,  in  its  production  and  programming  depart¬ 
ment  and  served  as  its  production  manager  from  September,  1951  to  June, 

1952.  From  June,  1952  until  January,  1953,  he  was  director  of  promotion 
4 69@ 

8060  publicity  for  that  station  but  resigned  from  this  employment  on 

the  latter  date.  In  these  positions  he  was  in  complete  charge  of  approx¬ 
imately  12  persons  in  the  production  department,  including  the  art  and 
film  departments,  and  handled  such  programs  as  news,  various  types  of 
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sports  shows  and  events,  dramatic,  variety,  educational  and  religious 
shows  and  talks,  forums  and  discussions.  He  has  written  a  number  of 
television  shows  for  the  Washington  area,  as  well  as  documentary  pro¬ 
grams  for  the  CBS- TV  and  NBC- TV  networks.  He  was  the  first  TV 
director  to  direct  President  Truman  from  the  Oval  Room  of  the  White 
House;  was  one  of  the  two  ABC  television  directors  assigned  to  Washing¬ 
ton  in  1949  to  work  on  the  pooled  television  broadcast  in  connection  with 
the  1949  Inaugural  ceremonies;  and  handled  the  only  two  Civil  Defense 
closed  circuit  TV  shows  to  theatres  as  instructive  programs  for  Civil 
Defense  wardens  and  personnel.  He  has  been  associated  with  American 
University  since  1946  in  its  Department  of  Communications  where  he 

I 

teaches  courses  in  television  dramatic  writing  and  a{  television  workshop. 

I 

He  has  handled  most  of  the  public  service  programs  |for  WMAL-TV  and 

i 

originated  one  entitled  '^Educating  Your  Child*'  whicl^  was  cited  for  two 
years  by  TV  Guide  as  the  outstanding  educational  pr(|»gram  in  Washington. 
He  has  written  and  directed  television  presentations  bf  the  District  of 

Columbia  Society  for  Crippled  Children;  has  supervii^ed  programs  of  the 

1 

Commimity  Chest  and  the  National  Symphony  Orchestra  in  Washington; 
and  was  the  only  director  of  WMAL-TV  who  handled  remote  sports  pro¬ 
grams.  He  has  obtained  interim  employment  with  anpther  TV  station 
awaiting  a  final  decision  in  this  proceeding  but,  if  thb  applicant  herein 
is  successful,  would  terminate  such  employment  and  move  to  Wichita  to 
assume  his  position  with  the  proposed  station.  | 

i 

165.  Should  its  application  be  granted,  WichitarTV  would  institute 
a  training  program  for  its  personnel  in  order  to  have  available  a  qualified 
staff  at  the  time  it  commences  oi)eration.  Key  staff  ipembers  would  be 
employed  upon  receipt  of  a  construction  permit.  Thejreafter,  the  remain¬ 
der  of  the  staff  would  be  gradually  absorbed  and  trained  in  order  that  the 

I 

complete  staff  would  be  hired  and  in  training  a  full  mqnth  prior  to  the 

I 

commencement  of  commercial  operation.  Upon 
tion  permit,  Mr.  Compton  would  begin  construction  ofl  the  station  and 

i 

throughout  the  period  required  therefor  would  be  paid  h  monthly  salary 

i 

of  $2000.00.  The  General  Manager  and  public  servic^  director  would 


obtaining  the  construe- 
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become  immediately  active.  During  the  second  month  the  chief  engineer, 
program  director  and  sales  director  would  be  added  to  the  full-time  pay¬ 
roll.  In  the  third  month  these  persons  plus  the  assistant  program  direc¬ 
tor,  4  staff  directors,  3  senior  engineers  and  2  stenographers  would  be 
added  on  a  full-time  basis.  In' the  fourth  month  additional  staff  members 


would  be  employed  and  in  the  fifth  month  the  entire  staff  would  be  com¬ 
pleted.  The  applicant  plans,  during  the  interval  before  it  would  obtain 
a  construction  permit,  to  continue  seeking  experienced  television  per¬ 
sonnel  for  key  positions.  It  appears  from  his  testimony,  that  Mr. 

Compton  prefers  to  train  technical  personnel  who  are  graduates  from 
television  schools  without  previous  AM  experience,  as,  in  his  view, 
such  persons  are  easier  to  train  and  require  less  time  to  learn  the 
techniques  of  television  because  they  are  not  handicapped  by  having  to 
unlearn  AM  procedures.  The  full  staff  of  70  persons,  when  completed, 
would  be  engaged  for  one  month  of  dry-run  operation  before  the  station 

begins  its  commercial  service. 

4697 

8061  applicant  submitted  in  evidence  a  statement  of  program 

policies  which  would  be  followed  in  the  operation  of  the  proposed 
television  station.  It  was  represented  that  the  principles  expressed 
therein,  as  well  as  its  specific  program  proposals,  constitute  responsi¬ 
ble  commitments  to  this  Commission  which  would  be  substantially  ad¬ 
hered  to.  It  appears  that  the  policies  contained  in  this  statement  con¬ 
stitute  the  composite  work  of  a  majority  of  the  board  of  directors  over 
,  a  period  of  two  years  prior  to  the  hearing  which  were  modified  from 
time  to  time  as  a  result  of  studies  and  investigations  during  that  period. 

As  above  indicated,  such  policies  were  reviewed,  discussed  and  approved 
by  the  full  board,  including  the  eight  new  members  who  were  added  thereto 
in  September,  1952.  It  was  claimed  that  the  proposed  public  service  pro¬ 
grams  were  planned  after  a  careful  evaluation  had  been  undertaken  of 
the  community  needs  and  resources.  Officials  of  Wichita- TV  held  dis¬ 
cussions  with  representatives  of  129  civic  and  other  public  service  groups 
and  organizations,  some  during  1950  and  1951,  in  order  to  determine  how 
their  needs  could  best  be  served  by  television  which  established  the  basis 
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for  the  applicant's  program  proposals.  The  applicant  proposes  to  de¬ 
velop  the  potentials  of  these  organizations  for  good  public  service  pro¬ 
gramming  and,  to  accomplish  this  end,  it  would  make  available, 
without  charge,  the  assistance  of  its  public  service  director  and  other 
staff  members  in  the  production  of  their  programs.  A  training  course 
in  the  imique  opportunities,  techniques  and  problems  of  the  television 
medium  would  also  be  provided  for  representatives  of  these  groups. 

It  is  proposed  to  show  in  these  programs  the  opportunities  and  resources 
of  the  community  and  to  encourage  wider  participation  in  its  affairs.  Of 
the  total  of  189  representatives  of  129  public  service  organizations  who 
were  contacted  by  officials  of  the  applicant,  at  least  57  were  from 
communities  outside  of  Wichita  within  the  Grade  B  contour  of  the  pro¬ 
posed  station.  Provision  for  both  regularly  scheduled  programs  and 
special  events  of  these  organizations  has  been  made  in  the  proposed 
schedule. 

I 

167.  The  applicant  has  entered  into  contracts’ ratified  by  the  Board 
of  Directors  with  nine  different  local  live  talent  unit^  representing  a 

I 

total  of  about  22  persons,  to  be  used  in  the  proposed’  program  service, 

I 

which  include  the  Wichita  Unive  rsity  String  Quartet,|  a  golf  professional, 

i 

a  cooking  expert,  a  conductor  of  a  popular  music  orchestra,  an  artist, 
a  physical  culture  director,  a  conductor  of  a  5-piece  western  music 
band,  a  piano  instructor,  and  Professor  Razak,  who|  would  conduct 
science  and  student  counselling  programs.  The  moijthly  cost  of  live 
talent  would  total  $6, 517. 74,  including  $260.00  for  a  community  adult 
forum  program.  The  contracts  with  musical  organizations  contain  a 
four-week  cancellation  clause  which  is  required  by  t^e  Wichita  Musicians* 

I 

Association.  There  does  not  appear  to  be  any  question,  however,  con- 

i 

ceming  performance  of  the  full  terms  of  these  contracts  which  would  not 
be  cancelled  by  the  applicant.  Contacts  have  been  made  with  105  sources 
for  educational  and  industrial  film  and  formal  contrs^cts  were  entered 
into  with  each  source  of  commercial  film  to  be  used  ^ver  the  proposed 

station.  Based  upon  specific  prices  for  film  contain^  in  such  con- 

1 

tracts,  a  total  film  budget  has  been  provided  in  the  amount  of  $2, 729. 34 

1 

I 

I 
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monthly.  These  contracts  were  originally  made  with  seven  different 
film  companies  but,  due  to  the  passage  of  time,  two  have  expired.  The 
8062  applicant  has  also  entered  into  contracts  with  SESAC  for  its  tran¬ 
scription  library,  MUZAK  for^  its  music  service  and  the  Associated 
Press  for  its  wire  news  service. 


170.  The  applicant  has  prepared  and  presented  in  evidence  de¬ 
scriptive  formats  for  all  local  programs,  whether  live  or  film,  included 
in  the  proposed  schedule,  in  order  to  give  the  Commission  a  concept  of 
their  character,  but  which  were  not  intended  as  working  scripts.  These 
formats  were  prepared  by  the  proposed  program  director  in  cooperation 
with  the  principal  officers  of  the  corporation.  Nearly  all  of  the  129  pub¬ 
lic  service  organizations  contacted  submitted  material  to  the  applicant, 
based  upon  its  requests  therefor  for  the  purpose  of  obtaining  ideas  con¬ 
cerning  the  subject  and  type  of  presentation  such  groups  might  desire. 

In  all  instances  where  regular  programs  are  shown  in  the  proposed  sched¬ 
ule  for  public  service  organizations  the  applicant  has  received  from  five 
to  as  many  as  twenty- one  program  formats  prepared  by  each  of  such 
groups.  Before  its  own  formats  for  public  service  programs  were 
finalized  by  the  applicant  representatives  thereof  went  back  to  the  groups 
concerned,  in  order  to  be  assured  that  their  ideas  coincided  and  were 
coordinated  with  those  reflected  in  the  final  proposal.  In  the  event 
that  any  problems  should  arise  with  respect  to  programming  or  policy 
which  could  not  be  resolved  by  the  program  director  they  would  be  taken 
up  with  the  general  manager  and/or  president  and,  if  necessary,  referred 

to  the  board  for  resolution. 

4699 

8063  ♦  ♦  ♦  The  proposed  station  would  operate  for  119  hours  and 


49  minutes  per  week,  from  the  time  that  it  would  commence  opera¬ 
tion,  beginning  at  7:00  A.M.  and  signing  off  at  12:07  A.M. ,  7  days  weekly. 


172.  The  applicant  proposes  to  broadcast  a  number  of  agricultural 
programs,  on  a  regularly  scheduled  basis,  in  cooperation  with  various 
agricultural  organizations  and,  in  this  connection,  has  contacted  seven 
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different  representatives  of  the  Kansas  State  College  Extension  Service; 

U.  S.  Weather  Bureau;  Sedgwick  County  Soil  Conservation  District;  and 
the  County  Supervisor,  Live  Stock  Branch  and  Market  News,  Production 
and  Marketing  Administration,  and  Farm  and  Home  Administration,  all 
of  the  United  States  Department  of  Agriculture.  The  proposed  agricul¬ 
tural  programs  would  be  broadcast  under  the  guidance  of  the  agricultural 
advisory  committee,  during  periods  considered  best  designed  to  serve 
the  needs  of  farmers  and  other  rural  viewers,  as  follows:  a  30-minute 
program  on  Sunday  mornings  consisting  of  film  on  modem  farming  methods; 
another  Sunday  30- minute  program  relating  to  rural  household  and  farm 
talks  and  including  agricultural  information  originating  in  communities 
surrounding  Wichita;  a  15-minute  program,  beginning  at  7:15  A.M. , 
six  days  weekly,  containing  market  and  weather  news;  a  15-minute 
program  on  Mondays  and  Wednesdays,  beginning  at  10:00  A.M. ,  present¬ 
ing  subjects  of  interest  to  women  in  rural  areas,  for  which  the  Cooperative 


4700 
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^  Extension  Service  of  the  Agriculture  and  Home  Economics  Depart¬ 
ment  of  the  State  of  Kansas  has  already  furnished  18  formats  of  suggested 
material;  a  15-minute  program,  six  days  weekly,  beginning  at  12:45  P.M. 
of  market  information,  weather  reports  and  local  announcements  of  auc¬ 
tions  and  general  activities  in  rural  communities;  a  one-hour  program,  be¬ 
ginning  at  10:15  A.M.  on  Saturdays,  consisting  of  material  to  be  sup¬ 
plied  by  the  Kansas  State  College  of  Agriculture  and  Applied  Science, 
and  the  County  Agricultural  Agent  of  Sedgwick  County,  for  which  a  series 
of  formats  has  been  submitted  by  the  latter;  and  a  30-minute  program. 


beginning  at  11:30  A.M.  on  Saturdays,  presenting  activities  of  4-H  Clubs 

I 

in  the  area  for  which  the  associate  county  club  agent  for  Sedgwick  County 
has  submitted  a  series  of  18  formats  for  suggested  ijse. 

173.  In  the  educational  field  programs  are  planned  from  elemen- 

i 

tary  groups  through  college  levels.  The  applicant  wbuld  engage  in 
e;q>erimentations  in  various  fields  of  education  and  presentations  in  the 
form  of  lectures,  demonstrations,  workshop  groups  ^d  other  educa¬ 
tional  tools,  using  live  and  film  presentations  separately  and  in  sup¬ 
plementation  of  each  other  for  maximum  effectiveness.  Time  would 
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be  made  available  to  all  educational  groups,  without  charge,  and  to 
assure  effective  presentation  the  station's  facilities  and  staff  would  be 
used  to  assist  in  the  development  of  educational  programs.  The  pro¬ 
posed  station  would  also  work  with  students  and  faculty  groups  in  edu¬ 
cational  institutions  both  to  develop  such  programs  and  to  train  students 
,  in  the  television  field.  National  educational  programs  would  be  presented 
by  means  of  network  and  film.  The  proposed  educational  programming 
would  be  under  the  guidance  of  the  educational  advisory  committee.  Dis¬ 
cussions  were  held  by  representatives  of  the  applicant  with  the  Presidents 
I  of  the  University  of  Wichita,  Friends  University  and  the  University  of 
Kansas,  concerning  proposed  educational  programs  of  university  level. 

In  addition,  22  other  colleges  and  universities  in  the  area  were  invited 
by  letter  to  participate  in  the  proposed  service  through  regular  programs, 
special  events  and  annoimcements  and  at  least  95%  thereof  have  indicated 
an  interest  in  such  participation.  Specific  programs  have  been  included 
in  the  proposed  schedule  for  public  and  parochial  schools  below  the  col¬ 
lege  level  on  the  basis  of  contacts  with  the  Board  of  Education  of  Wichita, 
the  principals  of  the  Wichita  high  schools  and  the  Bishop  of  the  Diocese  of 
Wichita,  as  well  as  superintendents  of  public  schools  in  neighboring  com- 
I  munities.  The  prospectus  prepared  by  the  University  of  Wichita  con¬ 
cerning  its  prospective  activities  in  television  programming  has  been 
heretofore  discussed.  Based  thereon,  the  applicant  has  included  in  its 
proposal  an  extensive  schedule  of  programs  from  that  institution. 

Wichita- TV  also  proposes  to  reimburse  the  University  in  the  amoimt 
of  $1,388. 89  monthly  for  furnishing  such  programs.  This  sum  was 
based  upon  the  university's  estimate  that  it  would  require  $50,000  annu¬ 
ally  to  produce  one  hour  of  programming  daily  and  is  designed  to  meet 
one-third  of  this  annual  cost  on  the  assumption  that  the  balance  would  be 
defrayed  by  the  two  other  television  stations  to  be  located  in  Wichita. 
Based  upon  discussions  with  representatives  of  the  University  the  time 
segments  reserved  for  its  use  have  been  distributed  throughout  the  pro¬ 
gram  day  because  of  the  applicant's  understanding  that  the  University 
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4701  desires  several  strip  programs  for  continuity  in  teaching  regular 

8065  ! 

curricular  courses  and  other  periods  varied  to  reach  different  seg¬ 
ments  of  the  audience.  A  total  of  five  hours  weekly  kas  been  allocated 
in  this  manner  for  programs  from  that  institution,  ^thin  these  time 

I 

segments  educational  programs  prepared  in  conjunction  with  the  University 

! 

may  also  be  broadcast  from  other  educational  institutions,  including 

i 

parochial  schools.  However,  although  the  University  indicated  in  a 

letter  from  its  President  to  Mr.  W.  J.  Moyer,  that  it  "expects  to  cooper- 

i 

ate  with  all  licensees  in  every  possible  way  within  th^  limits  set  by  fi¬ 
nancial  considerations",  apparently  no  specific  comijiitment  was  given  the 
applicant  by  that  institution  respecting  educational  pi^ograms  proposed  to 
be  obtained  therefrom.  Moreover,  as  above  stated,  ^o  evidence  was 
introduced  in  the  instant  proceeding  to  show  that  any  definite  plans 
have  been  formulated  by  the  University  for  the  constijuction  of  its  pro¬ 
posed  studio.  The  applicant  plans  to  include  in  its  proposed  schedule  the 
following  additional  programs  which  it  has  classified  as  educational:  a 
series  of  travel  films  from  university  film  centers  upder  the  auspices 


of  various  educational  institutions  in  the  area;  a  series  of  films  on  social 

^  j 

studies  presented  by  various  local  educational  institutions;  a  musical 
appreciation  series,  under  the  direction  of  Friends  liniversity,  for  which 

I 

formats  have  been  submitted  by  that  institution;  a  weekly  half-hour  pro- 

I 

gram  dramatically  portraying  works  of  the  Institute  ojf  Logopedics  in 
helping  with  speech  and  hearing  defects  of  children  ai|d  adults,  to  be  pro¬ 
duced  with  a  motion  picture  camera  crew  at  the  Institute  in  order  to  ob- 

I 

tain  realistic  sound  film  of  case  histories  and  clinical  techniques  without 

I 

I 

disturbing  its  routine,  a  method  which  has  been  apprqved  by  the  Director 
of  the  Institute  with  whom  seven  suggested  topics  hav^  already  been  agreed 
upon;  a  half-hour  weekly  series  on  music,  drama,  literature,  crafts, 

i 

dance,  variety,  vocal  and  instrumental  groups;  a  weekly  15- minute 
program  showing  contributions  of  science  to  the  American  way  of  life, 
under  the  guidance  of  Professor  Razak,  supra,  who  has  prepared  26 
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topics  with  which  to  initiate  this  series  6/;  a  15-minute  weekly  program 
on  the  story  of  drama  to  be  presented  by  Friends  University  through 
lectures,  demonstrations  and  discussions  of  the  history  of  the  theatre, 
acting  techniques,  staging  and  costuming;  a  half-hour  weekly  program 
of  advice  for  youths  regarding  future  careers,  to  be  presented  by  Pro¬ 
fessor  Razak,  supra,  who  is  chairman  of  the  Guidance  Committee  of 

g/ 

the  Wichita  Council  of  Technical  Societies—  ;  and  a  15-minute  weekly 
program  on  Saturdays  to  be  rotated  among  all  of  the  Wichita  public  and 
parochial  high  schools,  which  would  include  dramatics,  student  musical 
groups,  discussions  and  other  school  activities. 

4702  174.  Time  would  be  made  available,  without  charge,  on  an  equitable 

OAgg 

and  rotating  basis,  to  all  significant  religious  groups.  Religious  programs 
would  be  presented  on  a  live  studio  and  remote  basis,  in  addition  to  hav¬ 
ing  certain  programs  filmed  either  for  the  convenience  of  clergymen  or 
for  the  purpose  of  obtaining  a  better  time  segment  for  the  audience,  or 
both.  All  programs  by  religious  organizations  would  be  sustaining. 

;  Network  religious  programs  would  also  be  broadcast.  The  applicant 
would  not  permit  attacks  on  religious  faiths  under  the  guise  of  religious 
presentation  and  would  recognize  the  need  to  respect  freedom  of  worship 
and  religious  tolerance.  The  proposed  religious  programs  were  based 
upon  contacts  with  representatives  of  the  Wichita  Council  of  Churches, 
the  National  Conference  of  Christians  and  Jews,  the  Bishop  of  the  Diocese 
of  Wichita  and  other  religious  groups.  The  following  religious  programs 
are  included  in  the  proposed  schedule:  daily  morning  and  evening  vespers, 
including  short  sermons  on  a  rotating  basis,  by  clergymen  of  all  faiths 
within  the  community;  a  half-hour  Sunday  morning  program  by  the  Na¬ 
tional  Conference  of  Christians  and  Jews,  stressing  religious  tolerance; 
a  half  hour  Sunday  morning  devotional  period  on  behalf  of  the  Salvation 

6/  It  appears  that  neither  of  the  above  programs  nor  a  third,  entitled 
”TV  Piano  Playtime”  scheduled  from  5:15  to  5:45  P.M.  on  Tuesdays  and 
Thursdays,  are  correctly  classified  as  "educational”  under  the  Commis¬ 
sion's  d^inition  of  such  programs,  due  to  the  fact  that  although  all  three 
are  to  be  conducted  by  educators  associated  with  local  universities  none 
would  be  produced  by  or  on  behalf  of  an  educational  institution. 


Army,  which  has  suggested  12  programs  in  connectibn  therewith;  a  re- 

i 

ligious  program  on  Sundays,  from  9:30  to  10:00  A.I^.  to  be  rotated 
among  all  faiths  in  the  community;  a  15- minute  moriiing  program,  on 
Tuesdays,  presenting  material  to  be  furnished  by  th^  Catholic  clergy 
and  laymen  of  the  Diocese  of  Wichita;  a  15- minute  xnorning  program  on 
Thursdays  for  colored  congregations  in  Wichita,  which  would  also  par¬ 
ticipate  in  other  religious  programs  on  a  rotating  bams;  and  a  15-minute 
program  on  Saturdays  by  representative  clergymen  urging  church  atten¬ 
dance  the  following  day. 

175.  The  applicant  would  make  time  available »  without  charge, 

j 

for  the  presentation  of  discussions  on  community,  state,  national  and 

i 

international  public  issues  and  would  encourage  and  |)romote  such  pro¬ 
grams.  Training  courses  and  technical  assistance  vfould  be  furnished 

i 

in  connection  with  such  programs  to  make  them  morb  effective.  Parti- 

I 

cipants  in  discussion  programs  would  include  recogi^ized  specialists  in 
the  various  fields  covered  and  representatives  of  organizations  princi¬ 
pally  interested  in  the  problems  involved.  Discussion  programs  already 

i 

scheduled  were  selected  by  the  board  of  directors  as|  a  result  of  con¬ 
ferences  with  local  groups.  The  proposed  schedule  ^vould  include  the 
following  discussion  programs  on  a  regular  basis:  a|  15-minute  period, 

five  days  weekly,  presenting  man-on-the-street  inte^iews  by  remote 

1 

telecasts,  using  current  controversial  issues  develo^d  by  the  modera¬ 
tor  of  the  program;  on  Tuesdays,  from  10:00  to  10:3^  P.M. ,  a  panel 
program  of  city  and  county  commissioners  involving; discussions  of 
local  civic  problems,  with  questions  to  be  telephoned  in  by  the  audience 
for  submission  to  the  panel  to  supplement  such  discussions;  a  15- 
minute  weekly  juvenile  traffic  court  involving  discussions  by  youthful 
participants  of  safety  violations  observed  by  the  safe^  patrol  members 
during  the  week  and  discussions  of  safety  topics  for  ^ildren  by  local 
police  department  and  school  officials;  a  weekly  panql  discussion  be¬ 
tween  representatives  of  management  and  major  labor  organizations 
in  the  area  regarding  labor- management  problems;  a.  half-hour  weekly 
evening  presentation  of  activities  of  the  League  of  wdmen  Voters  and  a 
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discussion  of  its  sponsorship  of  civic  problems;  and,  on  Saturdays,  from 
9:45  to  10:15  P.M. ,  a  community  adult  forum  program,  consisting  of 
panel  discussions,  with  specialists  in  various  fields  as  regular  members, 

all  of  whom  have  already  been  selected,  plus  one  or  two  guests. 

4703 

8067  applicant  proposes  to  offer  comprehensive  and  imbiased 

news  coverage.  News  analyses  or  commentaries  would  be  so  designed 
as  to  avoid  any  erroneous  impression  of  factual  reporting.  Moreover, 
any  over-dramatization  or  distorted  emphasis  on  sensational  but  essen¬ 
tially  unnews  worthy  events  would  be  avoided  in  the  interest  of  both  good 
reporting  and  good  taste.  The  station's  news  department  would  be  re¬ 
sponsible  for  gathering  local  news  and  regi  onal,  national  and  international 
news  events  would  be  available  from  wire  services,  network  and  film 
syndicated  news  sources.  The  applicant  would  attempt  to  provide  the 
maximum  coverage  of  local  events  which  would  be  telecast  insofar  as 
possible  by  its  remote  equipnient  and  a  close  liaison  would  be  maintained 
with  the  other  television  stations  in  the  community  to  insure  that  all  such 
events  receive  consideration.  In  addition  to  approximately  21  sport  events, 
discussed  below,  the  applicant  has  listed  for  telecasting  approximately 
70  other  special  events  arising  in  the  area  and  conversations  have  been 
held  with  a  majority  of  the  organizations  presenting  such  events  looking 
towards  their  telecasting.  As  above  shown,  the  proposed  staff  would 
include  a  news -farm  editor,  a  news- sports  editor,  and  a  third  news 
editor.  The  applicant  has  placed  under  contract  29  experienced  news 
correspondents,  each  from  a  different  community  geographically  dis¬ 
bursed  to  cover  the  Grade  A  and  Grade  B  contours  of  the  proposed  sta¬ 
tion,  together  with  several  communities  located  just  beyond  the  Grade  B 
contour,  for  a  period  of  one  year  following  the  commencement  of  com¬ 
mercial  operation,  to  provide  regional  news  coverage  daily  by  mail  or 
by  telephone,  as  required  by  the  nature  of  the  news,  including  informa¬ 
tion  on  sports  and  special  events.  These  contracts  provide  that  the  cor¬ 
respondents  shall  furnish  material  not  only  for  the  communities  in 
which  they,  themselves,  are  located,  but  also  for  specified  surrounding 
communities,  so  that  a  total  of  97  communities  in  the  Wichita  area 


1 


281 


would  be  included  in  this  system  of  news  coverage.  These  agreements 
specify  a  monthly  fee  which  each  of  the  correspondents  is  to  receive  and 
provision  therefor  is  made  in  the  proposed  operating  expenses.  Wichita- 
TV  has  also  placed  under  contract  the  managing  editors,  city  editors, 
or  reporters,  of  the  leading  newspapers  in  the  area.  Regularly  sched¬ 
uled  15-minute  programs  beginning  at  2:30  P.  M. ,  Mondays  through 
Fridays,  and  half-hour  programs,  beginning  at  1:30  jP.  M. ,  on  Sundays, 
and  9:45  P.  M. ,  on  Thursdays,  would  present  the  ne^s  to  be  furnished 
by  the  above  correspondents.  A  number  of  additional  daily  and  weekly 
news  programs  are  included  in  the  proposed  schedule,  which  would  con¬ 
sist  of  local,  regional,  national  and  international  ne\|rs,  weather  reports, 
headline  news  roundups,  as  well  as  a  national  and  intjemational  news 

i 

film  service.  I 

I 

177.  Time  would  be  made  available,  without  cjiarge,  for  the  broad¬ 
casting  of  programs  of  public  service  organizations,  ;as  well  as  technical 

i 

assistance  in  the  planning  and  production  of  such  programs.  Regularly 
scheduled  public  service  programs  include  the  follow^g:  activities  of  the 

Community  Chest  and  its  eighteen  constituent  servicejs;  presentations  of 

\ 

the  needs  and  activities  of  the  American  Red  Cross;  ijoformation  on  civil 
defense  by  the  Wichita- Sedgwick  County  Defense  Couijcil;  alternating 
presentations  of  the  activities  of  the  Boy  Scout  Pow  V(^ow,  Gid  Scouts,  YMCA 
and  YWCA;  a  program  to  be  conducted  by  responsible!  medical  authorities, 

including  participation  by  Dr.  Ashmore,  supra,  on  issues  of  public  health; 

4704  ^ 

ofxaQ  presentations  by  representative  members  of  the!  Bar  giving  counsel 

oUoo  ! 

on  general  legal  matters  not  lying  within  the  area  of  s^cific  advice  to 

I 

individuals,  under  the  supervision  of  Daniel  M.  Moyel,  supra;  discus- 

' 

sions  of  veterans  problems  and  activities  of  their  orgsinizations,  as  well 

i 

I 

as  information  to  veterans  regarding  their  government  rights  and  benefits; 

i 

news  on  police  activities  to  be  presented  by  the  Wichit^  Police  Depart¬ 
ment,  surrounding  community  police  officials  and  the  ^ocal  office  of  the 
FBI;  fire  prevention  information  by  the  Fire  Division  pf  the  Wichita  De¬ 
partment  of  Safety;  news  and  educational  material  on  t^ie  services  being 

1 

performed  by  each  branch  of  the  Armed  Forces;  the  a<^tivities  and  services 


282 

of  the  Junior  League;  and  programs  to  meet  the  needs  and  present  the 
activities  of  various  other  social,  religious,  and  civic  organizations, 
as  well  as  minority  groups,  within  the  proposed  service  area.  Sug¬ 
gested  formats  and  other  program  material  have  been  furnished  to  the 
applicant  by  most  of  the  organizations  which  would  present  the  above 
programs. 

178.  The  applicant  proposes  to  broadcast  as  many  local  and  regional 
sports  events  as  would  be  consistent  with  well-balanced  programming 
and  to  cooperate  with  schools,  xmiversities  and  professional  organiza¬ 
tions  in  connection  therewith.  Conversations  have  been  held  by  its  offi¬ 
cials  with  representatives  of  sports  organizations  in  Wichita,  respecting 
the  televising  of  such  events,  including  the  President  of  the  National  Base¬ 
ball  Congress  in  connection  with  State  and  national  championship  baseball 
tournaments.  The  events  to  be  broadcast  from  surrounding  communities 
include  high  school  and  college  basketball  and  football,  professional  and 
amateur  boxing,  softball  leagues,  swimming  and  track  meets,  skeet 
shooting,  sail  boat  races,  golf  tournaments  and  horse  shows.  Since 
most  of  these  sports  are  not  regularly  scheduled  throughout  the  year, 
they  would  be  carried  as  special  events  and  were  therefore  included  in  the 
typical  weeks  program  schedule.  Sports  programs  would  be  broadcast 
under  the  guidance  of  the  news  and  sports  advisory  committee.  S|ports 
events  available  from  network  origin  would  also  be  offered.  The  appli¬ 
cant  has  entered  into  a  contract  with  Telenews  productions  for  use,  during 
a  52- week  period,  of  the  syndicated  film  program  entitled  ’This  Week  in 
Sports”,  which  would  be  broadcast  on  Sundays  from  10:45  to  11:00  P.  M. , 
and  would  present  national  and  international  sports  stories  of  the  preceding 
week.  The  applicant  has  also  entered  into  a  contract  with  International 
Wrestling  Films  for  a  program  entitled  ”Wrestling  from  Chicago”,  to 
be  presented  on  Mondays  from  11:00  P.  M. ,  until  midnight.  There 
would  also  be  broadcast  two  regularly  scheduled  15- minute  programs 
containing  information  on  sports,  respectively,  from  10:45  to  11:00  P.M. , 
Mondays  through  Saturdays,  and  from  11:45  P.M. ,  imtil  midnight  on  Tues¬ 
days,  Thursdays  and  Saturdays,  as  well  as  a  weekly  program  on  Wednesdays 
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from  9:30  to  10:00  P.M. ,  to  be  presented  by  a  golf  professional  in  the 
Wichita  area  who  is  under  contract  for  that  purpose.  | 

179.  The  applicant  proposes  to  broadcast  on  a  Regular  basis  a 
number  of  programs  of  particular  interest  to  women  Vhich  include  the 

i 

following:  Mondays  through  Fridays,  From  9:00  to  9^15  A.M. ,  infor- 

I 

mation  on  how  to  keep  the  body  in  good  condition  through  efficient  care, 

nourishment  and  exercise,  by  Miss  Donna  Harrison,  a  member  of  the 
4705 

8069  Wichita  University  staff  in  fine  arts,  teaching  cjlasses  in  exercises, 
dramatics,  posture  and  television  techniques  for  presjentation  of  new  forms 

of  dances;  Mondays  through  Fridays,  from  2:45  to  3:0p  P.M. ,  informa- 

! 

tion  and  instruction  on  a  wide  variety  of  artistic  subjects  of  in- 

i 

terest  to  women,  by  Mrs.  William  Dickerson,  a  Wichita  artist  who  has 

I 

had  extensive  art  training  and  considerable  experience  in  professional 
speaking  engagements  on  national  lecture  tours;  a  program  from  1:15 

I 

to  2:00  P.M. ,  Mondays  through  Fridays,  featuring  various  aspects  of 
cooking,  under  the  direction  of  Mrs.  Faye  Martin,  who  has  acquired 
eighteen  years  of  background  in  food  educational  work[  has  conducted 
cooking  schools  throughout  the  middle  west  and  the  proposed  service 
area,  and  was  formerly  a  nutrition  supervisor  for  the!  Boeing  Airplane 
Company  where  she  developed  its  industrial  nutrition  |)lan;  and  a  program 
from  9:15  to  9:30  A.M. ,  Mondays  through  Saturdays,  ^ving  current 
market  prices,  food  specials  and  suggested  menus,  in|  the  course  of  a  tour 
through  food  stores.  As  above  indicated,  Mrs.  Dickenson,  Miss  Harri- 

j 

son  and  Mrs.  Martin  are  under  contract  with  the  applicant  to  furnish  their 

i 

respective  services.  | 

180.  The  applicant  proposes  to  telecast  prograi^s  especially  de¬ 
signed  for  the  entertainment  and  benefit  of  children  during  hours  which 

1 

are  best  suited  for  that  purpose  and  would  avoid  prese^iting  programs 
considered  undesirable  for  children  during  the  time  when  they  would 

I 

normally  be  viewing  television.  Programs  of  ne two rk|  origin  which  would 
be  considered  objectionable  for  children  to  see,  to  the  I  extent  that  they 
could  be  ascertained  in  advance,  would  not  be  broad cai^t  before  9:00 
P.  M. ,  and  would  be  either  kinescoped  for  later  broadcasting,  or  not 
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presented.  Mrs.  Phares,  who  has  three  children,  and  Mrs.  Brown, 
supra,  would  devote  particular  attention  to  children’s  programming. 

The  applicant’s  programs  for  children  include  two  film  series,  both  of 
which  are  already  imder  contract,  on  Mondays,  Wednesdays  and  Fridays, 
from  8:45  to  9:00  A.M. ,  and  12:15  to  12:30  P.  M. ,  respectively,  for 
children  of  pre-school  age  which  would  include  the  Salzburg  Marionettes, 
enacting  Grimm  fairy  tales  and  similar  stories  and  other  subjects  of  in¬ 
formation  and  entertainment  for  children;  a  film  series,  also  under  con¬ 
tract,  on  Tuesdays,  Thursdays  and  Saturdays,  from  8:45  to  9:00  A.M. , 
featuring  fairy  tales,  the  circus,  Indians  and  educational  subjects  regard¬ 
ing  the  world  in  which  we  live;  and  a  program  on  Saturdays,  from  7:30 
to  8:45  P.  M. ,  for  children  of  school  age  for  the  purpose  of  keeping  them 
occupied  in  the  morning  while  household  chores  are  being  completed. 

181.  The  applicant  plans  to  devote  a  substantial  amoimt  of  time  to 
a  variety  of  entertainment  programs,  of  local  live  origin,  on  film  and 
through  network  sources,  which  would  be  designed  to  satisfy  the  desire 
and  preference  of  the  different  segments  of  the  station’s  audience,  to 
conform  with  standards  of  good  taste  and  to  provide  educational  as  well 
as  recreational  value.  The  proposed  entertainment  programs  would  in¬ 
clude  presentations  of  dinner  music  by  the  Wichita  University  String 
Quartet  on  Mondays  through  Fridays,  from  6:00  to  6:15  P.M. ,  light 
popular  musical  programs  on  Mondays,  Wednesdays,  Fridays  and  Satur¬ 
days,  from  5:30  to  5:45  P.M. ,  and  on  Mondays  through  Saturday  from 
1:00  to  1:15  P.M. ,  by  a  7-piece  orchestra;  and  programs  of  western 
music  from  8:15  to  8:45  A.M:,  Mondays  through  Fridays,  by  a  local 
5-piece  musical  group.  The  applicant  would  also  present  a  program 
entitled  ’’Community  Amateur  Hour”,  on  Wednesdays  from  9:00  to 


9:30  P.  M. ,  to  provide  an  opportunity  for  the  development  of  local  live 
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talent  in  the  Wichita  area.  This  is  the  only  local  live  talent  program 


not  specifically  imder  contract. 


«  «  ♦ 
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[  CONCLUSIONS]  I 

6.  The  following  individuals  would  devote  their  entire  time  to  the 
day-to-day  management  and  operation  of  the  station  jproposed  by  Wichita- 
TV:  George  M.  Brown,  President  and  a  director;  William  J.  Moyer, 
Vice-President,  a  director  and  proposed  general  manager;  Tom  J. 

Maloney,  Vice-President,  director  and  proposed  program  director; 

j 

Mary  J.  Phares,  a  director  and  proposed  public  serVice  director;  Dale 

1 

W.  McCoy,  Vice-President,  a  director  and  proposed  sales  director; 
Charles  L.  Brown,  a  proposed  advertising  salesman^ 

I 

*  *  *  *  *  I  *  * 
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ftl  IQ 

°  IN  RE  CHARGES  RESPECTING  ALLEGED  VIOLATIONS  BY 

WICHITA  TV  OF  THE  FEDERAL  SECURITIES  ACT  0F  1933,  AS 
AMENDED,  AND  THE  KANSAS  SECURITY  LAW;  Th|t  ITS  PHNO- 
PALS  WERE  LACKING  IN  CANDOR  AND  MADE  MISiIeADING  REPRE¬ 
SENTATIONS  IN  THEIR  CONTACTS  WITH  THE  PUBWC  IN  PROMOTING 

I 

THE  SALE  OF  ITS  SECURITIES;  AND  THAT  THREE  0F  ITS  OFFICERS 
AND  DIRECTORS  ACQUIRED  STOCK  IN  THIS  CORPQRATION  IN  A 
QUESTIONABLE  MANNER. 

1.  In  their  further  proposed  findings  (second  s^ge)  both  KFH  and 

I 

KANS  claimed  that  Wichita  TV  has  committed  a  number  of  violations  of 
the  Federal  Securities  Act  of  1933,  as  amended,  (15  IjJ.S.  C.  Section  77, 
et  seq),  and  the  Kansas  Securities  Law  (Chapter  140,  jLaws  of  Kansas, 
1929,  as  amended),  which  adversely  affect  its  character,  as  well  as  its 
financial  qualifications,  in  that  due  to  such  violations  all  of  its  sales  of 
common  stock  totaling  150,000  shares  ($30,000),  and  its  subscriptions, 
totaling  600,000  shares  ($600,000),  upon  which  it  is  dependent  for  funds 
to  defray  the  cost  of  construction  and  operation  of  the  proposed  station, 
are  illegal  and  therefore  subject  to  wholesale  recision^  at  the  election 
of  its  present  stockholders  and  subscribers.  These  findings,  as  well 

I 

as  supporting  memoranda  of  law  filed  by  both  of  the  s^id  parties,  contain 

i 

extensive  arguments  and  numerous  citations  from  the  record,  of  pertinent 
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provisions  from  the  two  statutes,  decisions  and  pronouncements  of  the 
Securities  and  Exchange  Commission  and  Federal  State  court  decisions 
in  support  of  the  said  charges.  Thereafter,  Wichita  TV  in  its  rebuttal 
findings  and  supporting  memoranda  of  law  also  filed  extensive  arguments 
containing  numerous  citations  of  provisions  of  the  above  statutes,  of 
the  record  and  of  appropriate  court  decisions,  claiming  that  no  such 
violations  had  occurred.  Subsequent  thereto,  KFH  filed  a  reply  mem¬ 
orandum  containing  additional  arguments  and  citations  in  support  of  its 
charges  that  Wichita  TV  had  violated  the  Federal  Securities  Act,  to  which 
Wichita  TV  later  filed  an  answering  memorandum  supported  by  citations, 
in  rebuttal  of  such  charges. 

2.  From  an  exhaustive  review  and  analysis  of  the  above  pleadings, 
relevant  evidence  of  record  bearing  on  the  subject,  as  well  as  the  perti¬ 
nent  provisions  of  the  Federal  Securities  Act  of  1933,  the  Kansas  Securi¬ 
ties  Law  and  the  numerous  decisions  cited  by  all  of  the  parties,  it  is  our 
view  that  Wichita  TV  has  not  been  shown  in  this  proceeding  to  have  vio- 
^  lated  any  federal  or  state  security  laws.  Section  3(a) (11)  of  the  Federal 
Securities  Act  exempts  from  its  registration  and  prospectus  requirements 
"any  security  which  is  a  part  of  an  issue  sold  only  to  persons  resident 
within  a  single  state  or  territory,  where  the  issuer  of  such  security 
is  a  person  resident  and  doing  business  within,  or,  if  a  corporation, 
incorporated  by  and  doing  business  within,  such  state  or  territory.  " 

Wichita  TV  did  not  obtain  or  seek  the  registration  of  its  securities  from 
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8120  Securities  and  Exchange  Commission,  upon  the  advice  of  its 

local  counsel  (who  is  a  member  of  the  bars  of  the  District  Court  of  the 
District  of  Kansas,  the  United  States  Circuit  Court  of  Appeals,  Tenth 
Circuit,  and  the  Supreme  Court  of  the  United  States)  that  no  such  regis¬ 
tration  was  required  under  the  Federal  Securities  Act,  in  view  of  the 
fact  that  none  of  this  stock  was  intended  to  be  sold  to  any  persons  other 
than  bona  fide  residents  of  the  state  of  Kansas,  the  same  state,  as  herein 
indicated,  in  which  Wichita  TV  is  incorporated  and  doing  business.  For 
the  purpose  of  insuring  the  sale  of  the  stock  of  Wichita  TV  only  to  bona 
fide  residents  of  Kansas,  counsel  for  that  corporation  repeatedly 
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instructed  all  members  of  the  board  of  directors  as  ^ell  as  its  securities 

1 

representative,  Tom  W.  Meyers,  that  ”not  one  share  of  stock  was  to  be 
sold  to  any  person  other  than  a  bona  fide  resident  of  ^e  State  of  Kansas’*; 
a  system  was  established  under  which  purchasers  orj  subscribers  were 

I 

required  to  indicate  their  residence  in  writing  so  that  the  company  could 

I 

be  certain  that  only  Kansas  residents  were  purchasers;  newspaper  adver¬ 
tisements  concerning  the  first  stock  plan  specifically  stated  this  stock 

I 

was  for  sale  only  to  residents  of  Kansas;  and  offers  c^f  stock  by  other 

I 

means  were  made  only  after  the  offeree’s  Kansas  residence  was  known. 
Under  the  second  stock  plan  Wichita  TV  continued  to  limit  its  offering 
and  sales  of  stock  only  to  bona  fide  residents  of  Kansas. 

3.  KFH  claims  however,  that  Wichita  TV  has  committed  five 
violations  of  the  Federal  Securities  Act,  and  is  therefore  subject  to 
possible  injunctive  proceedings  by  the  Securities  and  Exchange  Commis- 

I 

Sion,  in  that  it  has  sold,  or  offered  for  sale,  within  the  meaning  of  said 
Act,  securities  to  persons  who  were  not  residents  of  j  the  state  of  Kansas 

I 

and  could  not  therefore  claim  exemption  from  its  registration  require- 

! 

ments  under  Section  3 (a) (11),  supra.  Three  of  these  Alleged  violations 

I 

all  related  to  the  first  stock  plan  which  has  been  heretofore  discussed. 

It  was  claimed  that  Wichita  TV  offered  for  sale  withiij  the  meaning  of 

the  Federal  Securities  Act  its  stock  to  non-residents  pf  Kansas  through 

1 

an  advertisement  published  in  the  ’’Help  Wanted”  coluinns  of  ’’Broadcasting 

I 

Magazine”,  a  national  publication,  on  January  1,  195 i-,  certain  billboards 
which  were  employed  by  Wichita  TV  in  the  Wichita  arpa  in  the  course  of 
its  first  stock  program,  and  an  employment  agreemei^t,  dated  August  9, 
1950,  between  William  J.  Moyer  and  Robin  D.  Compti)n.  It  is  not  deemed 
necessary  to  set  forth  herein  the  language  contained  ih  the  two  publica- 

I 

tions  or  in  the  employment  contract.  However,  a  carpful  review  of 
these  documents,  copies  of  all  of  which  are  in  evidence,  clearly  shows 
that  none  of  them  contain  language  which  could  possibly  be  construed  as 
constituting  either  a  sale  or  an  explicit  offer  to  sell  ai^y  of  the  stock  of 
Wichita  TV  to  non-residents  of  Kansas,  within  the  meting  of  the  Fed¬ 
eral  Securities  Act.  Even  should  it  be  conceded,  argpendo,  that  any  or 
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all  of  these  documents  contained  such  an  offer,  in  any  event  such  alleged 
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8121 


violations  could  not  possibly  affect  the  present  financial  qualifications 


of  Wichita  TV  as  they  all  relate  to  the  first  stock  plan,  which  as  herein 
shown,  was  completely  and  finally  terminated  by  the  corporation  on  June 
13,  1951.  Moreover,  as  pointed  out  by  Wichita  TV  in  its  memorandum 
of  law  on  this  subject,  the  alleged  offer  of  sale  to  Bobin  D.  Compton  re¬ 
lated  to  Class  A  common  voting  stock  under  the  first  stock  plan,  which 
was  a  separate  issue  from  the  preferred  and  Class  B  common  non- voting 
stock.  The  preferred  and  Class  B  common  stock  was  publicly  offered, 
whereas  the  Class  A  stock  was  made  available  to  one  very  limited  group 
of  persons,  namely,  only  to  those  individuals  who  were  or  became  direc¬ 
tors  of  the  company  and  indeed  this  fact  was  admitted  by  KFH  in  its  own 
proposed  findings.  Therefore,  even  if  such  offer  were  made  to  Compton 
it  constituted  a  private  offer  and  was  exempt  from  registration  under 
Section  4(1)  of  the  Federal  Securities  Act,  which  provides  that  the  provi¬ 
sions  of  Section  5  of  said  Act  (relating  to  registration)  shall  not  apply  to 
"transactions  by  an  issuer  not  involving  any  public  offering.  ”  It  was  also 
shown  that  the  agreement  with  Compton  expired  by  its  own  terms  on  Au¬ 
gust  9,  1951,  and  was  never  renewed.  However,  it  was  claimed  by  both 
KFH  and  KANS  that  a  subsequent  verbal  offer  was  made  to  Compton  to 
purchase  stock  under  the  second  stock  plan  in  a  long  distance  telephone 
conversation  which  occurred  between  him  and  Messrs.  George  M.  Brown 
and  William  J.  Moyer,  between  January  and  February,  1952.  Mr.  Comp¬ 
ton  first  testified  in  substance  that  during  the  course  of  this  conversation, 
according  to  his  recollection,  there  was  some  discussion  concerning  his 
participation  in  the  stock  ownership  in  the  corporation  always  contingent 
upon  his  becoming  a  resident  of  Wichita.  However,  later  in  the  proceed¬ 
ing,  after  refreshing  his  recollection  by  discussing  the  matter  with  his 
wife,  Compton  corrected  this  statement  and  unequivocally  testified  that 
there  could  not  have  been  any  discussions  regarding  his  stock  purchase 
during  this  telephone  conversation  and  that  the  only  stock  that  he  was 
ever  aware  of  in  the  company  was  that  contained  in  the  above  employment 
agreement  vdiich,  as  above  shown,  was  the  Class  A  stock  under  the  first 
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plan.  William  J.  Moyer  and  George  M.  Brown  also  testified,  in  confir¬ 
mation  of  the  second  statement  of  Mr.  Compton,  thatjthere  were  no  stock 
discussions  whatsoever  in  the  long  distance  telephone  call  referred  to 
above  nor  is  it  shown  in  this  record  that  any  other  offers  were  made 
to  Compton  to  purchase  stock  under  the  second  stock  ^lan. 

4.  It  was  claimed  by  both  KFH  and  KANS  that  Ifom  J.  Maloney, 

I 

Jr. ,  subscribed  for  5000  shares  of  common  stock  in  ^chita  TV  in  Sep- 

I 

tember,  1952,  under  the  second  plan,  when  he  was  not  a  bona  fide  resi¬ 
dent  of  the  state  of  Kansas  and  that  such  subscription  Removed  the  exemp¬ 
tion  claimed  by  Wichita  TV  under  Section  3(a)  (11)  of  the  Federal  Securi- 

I 

ties  Act  from  its  registration  requirements.  KFH  al^o  claimed  that 
Maloney  was  offered  stock  in  the  corporation  at  a  meeting  in  New  York 

City  with  William  J.  Moyer  in  June,  1952,  when  he  wis  hired  as  ”execu- 

4*758  I 

8122  producer*’  of  the  proposed  television  statioij,  prior  to  his  arrival 

in  Wichita.  The  record  discloses  that  Maloney  moved  to  Wichita  in  July, 

1952,  and  shortly  thereafter  was  employed  by  Wichitaj  TV  and  established 

i 

his  residents  in  that  community.  Two  months  later,  in  September,  while 
still  residing  in  ^chita,  and  serving  on  the  company’^  staff,  he  executed 
the  standard  form  of  subscription  agreement  for  5000  jshares  of  common 
stock.  The  detailed  facts  concerning  Mr.  Maloney’s  i'esidence  in  Wichita 

I 

I 

and  his  subsequent  move  to  York,  Pennsylvania  to  acqept  temporary  em¬ 
ployment  in  that  community,  are  fully  set  forth  in  Paragraph  133,  Page 

I 

74  of  this  Initial  Decision.  It  is  clear  from  this  evidence  that  Maloney 
was  a  resident  of  Kansas  within  the  meaning  of  Sectioij  3(a)  (11)  of  the 
Federal  Securities  Act  at  the  time  he  subscribed  to  this  stock  and  that 

I 

he  still  maintains  his  domicile  in  Wichita  even  though  ^e  is  at  present 
temporarily  employed  as  program  director  of  Station  ^SBA-TV,  York, 
Pennsylvania,  pending  the  outcome  of  this  proceeding.!  The  contentions 
therefore,  that  Maloney  executed  the  stock  subscription  at  a  time  when 
he  was  not  a  bona  fide  resident  of  Kansas  are  without  merit.  Moreover, 
Maloney’s  unimpeached  testimony  clearly  shows  that  po  offer  was  actually 
made  to  him  to  purchase  or  subscribe  for  stock  in  Widhlta  at  the  time  of 
his  meeting  with  William  J.  Moyer  in  New  York  City  i|i  June,  1952. 
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5.  It  was  also  claimed  by  KFH  that  the  issuance  of  750  shares  of 
common  stock  in  Wichita  TV  to  C.  T.  Walters,  now  a  resident  of  Tulsa, 
Oklahoma,  who  had  previously  purchased  1000  shares  of  Class  A  stock 
under  the  first  stock  plan  and  had  served  as  a  director  of  that  corpora¬ 
tion  while  a  resident  of  Wichita,  constituted  an  ’’exchange^’  and  therefore 
a  "sale”  in  contravention  of  Section  3  (a)  (11),  supra .  However,  the  facts 
in  this  record  clearly  show  that  the  issuance  to  Walters  of  750  shares  of 
common  stock  under  the  second  stock  plan  did  not  constitute  an  "exchange' 
or  "sale”  within  the  meaning  of  the  said  statute  as  all  rights  of  stock¬ 
holders  under  the  first  plan  were  completely  terminated  upon  the  can¬ 
cellation  of  the  trust  indenture  and  the  return  by  the  trustee  to  such 
stockholders  of  85%  of  their  investment.  Thereafter,  the  former  stock¬ 
holders  had  no  legal  claim  whatsoever  upon  the  company  with  respect 
to  any  later  class  of  stock  which  might  be  issued  and  the  evidence  dis¬ 
closes  that  under  the  second  plan  common  stock  was  issued  to  prior 
investors  solely  at  the  initiative  of  the  board  of  directors  of  the  company 
in  order  to  provide  equitable  treatment  to  these  individuals.  In  fact,  at¬ 
tached  to  the  answering  memorandum  of  Wichita  TV,  is  a  letter  dated 
March  22,  1954,  from  F.  J.  Edmondston,  Examiner,  Securities  Division, 
State  Corporation  Commission  of  Kansas,  in  which  it  is  expressly  stated 
that  the  term  "exchange"  appearing  in  the  order  of  the  State  Corporation 
Commission  of  March  12,  1952,  approving  the  issuance  of  stock  by 

Wichita  TV  tmder  its  second  nlan,  was  not  used  in  its  ordinary  sense 

4759 

8123  "was  intended  only  as  a  shorthand  expression  of  the  arrange¬ 

ment  whereby  the  Corporation  was  recognizing  the  contributions  which 
had  been  made  under  the  first  stock  plan,  which  arrangement  was  ap¬ 
proved  by  the  Order. "  This  letter  further  states  that  the  48, 460  shares 
of  stock  which  were  to  be  issued  by  Wichita  TV  to  individuals  who  had 
invested  in  the  corporation  under  the  first  plan  was  for  the  purpose  of 

t 

providing  fair  and  equitable  treatment  for  such  persons  and  was  not  in 
satisfaction  of  any  legal  obligation.  It  is  apparent,  therefore,  that  the 
above  contention  of  KFH  is  without  merit. 
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6.  KFH  also  contended  that  as  there  are  now  tj^o  subscribers  to 

I 

stock  in  Wichita  TV  who  are  no  longer  residents  of  liansas  delivery  of 
stock  to  such  subscribers  pursuant  to  their  subscription  agreements 
would  destroy  the  exemption  under  Section  3(a)  (11),  bupra,  as  to  the 

entire  common  stock  issue.  In  this  connection,  KFHl  claims  that  because 

i 

Tom  J.  Maloney,  Jr.  has  taken  up  his  abode  in  York]  Pennsylvania,  as 

i 

a  temporary  employee  of  Station  WSBA-TV,  he  is  nojlonger  a  resident 

I 

of  the  state  of  Kansas.  As  above  shown,  this  contention  is  without  merit. 

1 

It  also  appears  that  Tom  W.  Meyers,  the  securities  dealer  who  assisted 

i 

Wichita  TV  in  its  original  financing,  who  has  subscribed  for  8000  shares 

i 

of  common  stock,  was  a  director  and  a  resident  of  Kansas  at  the  time  he 


entered  into  the  subscription  agreement  on  June  26,  ^952,  but  has  since 


moved  to  Phoenix,  Arizona.  In  support  of  its  contentjion  that  the  eventual 
delivery  of  stock  under  the  above  subscription  agreements  to  non-residents 

I 

of  Kansas  would  constitute  a  ''sale*'  within  the  meaning  of  the  Securities 
Act  KFH  cites  several  court  decisions  as  well  as  cermin  decisions  and 

i 

pronouncements  of  the  Federal  Trade  Commission  anjl  the  Securities  and 
Exchange  Commission.  However,  as  pointed  out  by  ^ichita  TV  in  its 
memorandum  of  law,  these  court  decisions  relate  to  (|uestions  of  statutory 
construction  under  Section  12(2)  of  the  Securities  Act  |and  the  pronounce¬ 
ments  of  the  Federal  Trade  and  Securities  and  Exchange  Commission 


deal  largely  with  problems  relating  to  the  distribution!  of  securities 

1/ 

through  underwriters  and  dealers.—  It  is  apparent  that  these  cases 


1/  Section  1^(2)  supra,  provides  that  any  person  who  |^'sells  a  security 
"(whether  or  not  exempted  by  the  provisions  of  Section  |3,  other  than  para¬ 
graph  (2)  of  subsection  (a)  hereof) ,  by  the  use  of  any  h^eans  or  instruments 
of  transportation  or  communication  in  interstate  comiherce  or  of  the  mails, 
by  means  of  a  prospectus  or  oral  communication  whic^  includes  an  imtrue 
statement  of  a  material  fact  or  omits  to  state  a  material  fact  necessary 
in  order  to  make  the  statements  in  the  light  of  the  circumstances  imder 
which  they  were  made,  not  misleading  (the  purchaser  not  knowing  of  such 
untruth  or  omission)  and  who  shall  not  sustain  the  burden  of  proof  that  he 
did  not  know,  and  in  the  exercise  of  reasonable  care  cCuld  not  have  known, 
of  such  untruth  or  omission  shall  be  liable  to  the  person  purchasing  such 
security  from  him,  who,  may  sue  either  at  law  or  in  ^Quity  in  any  court 
of  competent  jurisdiction,  to  recover  the  consideration  paid  for  such  se¬ 
curity  with  interest  thereon,  less  the  amoimt  of  any  income  received  there¬ 
on,  upon  the  tender  of  such  security,  or  for  damages  ii  he  no  longer  owns 
the  security.  **  ! 


292 

4760  and  citations  are  not  relevant  to  support  the  above  contention  of  Station 
KFH.  In  fact,  neither  KFH  nor  KANS  have  cited  a  single  determination 
of  the  Securities  and  Exchange  Commission  or  court  decision  to  show 
that  a  change  of  residence  by  a  subscriber  before  delivery  of  his  stock 
defeats  the  Section  3 (a)  (11)  exemption.  Moreover,  it  is  established 
from  certain  recognized  authorities  cited  by  Wichita  TV  that  a  stock 
subscription,  of  the  character 'of  those  entered  into  herein,  constitutes 
a  valid  and  binding  executory  contract  which  is  not  voidable  or  unenforci- 
ble  merely  because  the  performance  of  the  mutual  promises  contained 
therein,  the  delivery  of  stock  and  the  payment  therefor,  is  conditioned 
upon  the  happening  of  an  uncertain  event,  namely,  the  issuance  by  this 
Commission  of  a  construction  permit  to  Wichita  TV.  The  contract  of 
sale  therefore  was  completed  when  Wichita  TV  and  the  subscriber  ex¬ 
changed  mutual  promises  of  delivery  and  payment.  It  is  clear  from  the 
foregoing  that  the  contention  of  KFH  that  a  subsequent  delivery  of  stock  to 
subscribers  who  have  moved  from  the  state  of  Kansas  since  the  date  on 
which  they  executed  their  subscription  contracts  would  destroy  the  exemp¬ 
tion  provided  in  Section  3(a)  (11)  of  the  Securities  Act,  is  without  merit. 

7.  In  spite  of  the  contentions  of  KFH  and  KANS  that  the  sale  of 
,  stock  in  Wichita  TV  as  well  as  the  stock  subscriptions  are  subject  to 
recision  by  its  various  stockholders  and  subscribers,  there  is  no  evi¬ 
dence  whatsoever  in  this  proceeding  that  any  stockholder  or  subscriber 
sought  or  intended  to  disavow  his  purchase  or  stock  subscription  agree¬ 
ment  with  that  company.  In  fact,  seventeen  stockholders  and  subscribers 
of  Wichita  TV,  representing  in  the  aggregate  subscriptions  and  purchases 
of  423, 080  shares,  or  approximately  53%  of  the  total  shares  outstanding, 
after  such  subscriptions  are  called,  appeared  in  person  in  this  proceeding 
and  testified  in  support  of  the  application  of  Wichita  TV,  affirming  their 
commitments  in  such  testimony.  Therefore,  any  contentions  that  these 
stock  subscriptions  or  purchases  might  be  rescinded  or  disavowed  are 
entirely  speculative  in  character  and  without  any  foundation  in  the  evidence. 
Even  assuming,  arguendo,  that  some  of  the  above  transactions  may  have 
involved  violations  of  the  Federal  Securities  Act,  all  of  such  transactions 
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occurred  many  months  prior  to  the  close  of  this  proceeding  on  Septem¬ 
ber  9,  1953,  and  well  over  a  year  before  the  last  seti^  of  findings  were 

I 

filed  therein  on  January  26,  1954.  As  it  has  not  been| brought  to  the 

j 

attention  of  this  Commission  either  by  way  of  findingsj,  petitions  or 

I 

other  pleadings  that  any  of  the  stockholders  or  subscribers  have  sought 
to  disavow  their  purchases  or  subscription  agreementjs  subsequent  to 
the  close  of  the  above  hearing,  there  is  no  basis  for  assuming  that  such 
actions  have  occurred  and  any  theoretical  rights  that  |hese  individuals 


may  have  had  to  rescind  such  contracts  have  expired  py  virtue  of  Section 

i 

13  of  the  Securities  Act,  which  provides  that  no  action  shall  be  maintained 
to  enforce  any  liability  under  Section  11  or  Section  12^2)  '’unless  brought 

I 

within  one  year  after  the  violation  upon  which  it  is  ba^ed.  ”  In  this  con¬ 


nection,  KFH  claims  that  even  though  the  subscriptions  were  entered  into 
8125  ^ore  than  a  year  ago  this  fact  would  not  preclude  a  subscriber 
from  asserting  that  they  were  obtained  in  violation  of  Ithe  Securities  Act 


as  a  basis  for  avoiding  his  subscription  and  that  the  defense  of  illegality 

j 

could  be  asserted  notwithstanding  the  fact  that  the  statutory  period  during 

I 

which  a  subscriber  might  have  brought  an  affirmative  j  action  for  recision 

has  expired.  No  relevant  court  decisions  are  cited  ih  support  of  this  claim. 

i 

On  the  other  hand,  Wichita  TV  has  cited  a  number  of  fading  Federal  de¬ 
cisions  which  clearly  establish  that,  with  respect  to  rights  of  action 

I 

created  and  limited  by  Federal  statute,  as  distinguished  from  common 

i 

law  rights  of  action,  the  expiration  of  the  period  of  li^tation  extinguishes 
the  right  itself.  The  application  of  this  rule  is  found  in  cases  barring 
actions  after  the  statutory  period  has  expired  even  thcjugh  the  limitation 
has  not  been  pleaded  as  a  defense.  It  is  apparent  froip  the  foregoing 
that  even  had  Wichita  TV  actually  been  guilty  of  violations  of  the  Federal 
Securities  Act  which  are  not,  in  fact,  established,  suPh  violations  could 


not  at  the  present  time  adversely  affect  its  financial  qtialifications. 

8.  In  its  further  findings  KFH  also  advanced  expensive  arguments 


in  support  of  its  contention  that  Wichita  TV  had  violated  certain  provi¬ 
sions  of  the  Kansas  Security  Law  even  though  that  api^icant  had  admittedly 


submitted  to  the  registration  procedures  required  by  ^at  statute.  It  is 


294 

significant  that  none  of  the  sections  of  the  Kansas  Security  Law  which 
are  cited  by  KFH  are  set  forth  in  their  full  content  and  that  not  a  single 
court  decision  is  quoted  in  support  of  these  contentions.  In  fact,  the  argu¬ 
ments  advanced  by  KFH  to  support  these  charges  are  clearly  without 
merit,  are  effectively  answered  in  detail  in  the  memorandum  of  law 
submitted  by  Wichita  TV  on  this  subject  and  do  not  warrant  further  dis¬ 
cussions  herein.  It  is  pertinent  to  note,  however,  that  Wichita  TV  filed 
applications  for  authority  to  register  the  sale  of  its  stock  with  the  Corpo¬ 
ration  Commission  of  the  State  of  Kansas,  under  both  its  first  and  second 
stock  plans  that  these  applications  fully  set  forth  all  relevant  facts  with 
regard  to  its  plan  of  financing  under  both  proposals  and  that  after  a  thor¬ 
ough  examination  and  investigation  of  the  information  submitted  therein, 
the  Corporation  Commission  issued  appropriate  orders  under  dates  of 
December  7,  1950,  and  March  12,  1952,  respectively,  approving  the  sale 
of  stock  imder  both  plans.  Moreover,  under  Section  17-1238  of  the  Kansas 
Securities  Law,  that  Commission  is  vested  with  continuous  power  of  super¬ 
vision  and  examination  of  a  registrant  for  a  minimum  period  of  three 
years  and  such  registrant  is  required  to  file  an  issuer*  s  semi-annual 
report  with  the  Commission  while  the  registration  is  operative.  Section 
17-1238  also  provides  that  if  upon  examination  into  the  affairs  of  an  issuer 
of  a  secxirity  certain  conditions  are  found  the  Corporation  Commission 
may  suspend  the  registration  of  such  security.  It  is  not  contended  that 
Wichita  TV  failed  to  comply  with  the  Act  with  respect  to  filing  these  re¬ 
ports  and  it  must  therefore  be  presumed  that  such  reports  were  in  fact 
filed  and  that  this  Commission  has  continually  maintained  its  lawful  super- 
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2g  vision  over  the  affairs  of  this  corporation  since  the  date  of  its  first 
application  for  the  registration  of  its  securities.  Moreover,  there  is  no 
evidence  in  this  record  that  any  action  whatsoever  has  been  taken,  or  is 
in  fact  contemplated,  by  the  State  of  Kansas  for  the  suspension  of  the 
registration  of  the  securities  of  Wichita  TV  for  violations  of  its  securi¬ 
ties  law. 

9.  The  Securities  and  Exchange  Commission  and  the  Kansas 
Corporation  Commission  were  created,  respectively,  by  the  Govermnaits 
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of  the  United  States  and  of  the  State  of  Kansas  and  invested  with  sole 

i 

responsibility  for  administering  and  enforcing  compli^ce  with  the 

Federal  and  State  securities  laws.  As  above  indicate|l,  neither  of 

1 

these  agencies  has  questioned  any  aspect  of  the  corporate  history  of 

i 

Wichita  TV.  In  the  absence  of  any  showing  that  thesej  bodies  have  insti- 

I 

tuted  proceedings  against  that  applicant  for  violations  of  these  statutes 
it  must  be  presumed  that  it  has  in  fact  complied  with  the  requirements 
thereof.  In  any  event,  it  is  not  within  the  jurisdictioij  of  this  Commis¬ 
sion  to  adjudicate  questions  of  compliance  with  Federal  and  State  statutes 
which  it  has  no  authority  to  administer.  For  the  foregoing  reasons,  the 
charges  raised  by  KFH  and  KANS  that  Wichita  TV  ha^  violated  various 
provisions  of  these  laws  or  propose  to  engage  in  futqre  violations  thereof 
are  totally  lacking  in  merit.  ! 

10.  It  was  further  contended  by  KFH  that  the  p^ncipals  of  Wichita 

i 

TV  were  lacking  in  candor  and  were  careless,  inaccuk*ate  and  misleading 
in  their  contacts  with  the  public  in  promoting  the  sale|  of  its  securities 

I 

of  Wichita  TV.  Moreover,  KFH  implied  in  its  propoi^ed  findings  that 

I 

William  J.  Moyer  and  his  brother  Danid  Moyer  were  ^equitably  benefited 

in  receiving  respectively  8600  and  8500  shares  of  Claiss  A  voting  stock 

I 

for  contemplated  organizational  and  legal  services  to  |the  corporation 
under  the  first  stock  plan  plus  their  purchase  of  1500  additional  shares 
apiece  of  Class  A  stock  for  which  the  price  of  $1.00  per  share  was  paid, 

i 

thus  securing  to  themselves  collectively  voting  control  of  the  corporation 

I 

imder  this  original  plan.  KFH  also  implied  that  ther^  was  some  impro¬ 
priety  in  the  purchase  by  George  Brown  of  119,025  shares  at  20^  per 
share,  or  60%  of  the  total  of  198,460  shares  of  stock  presently  issued 

i 

and  outstanding  under  the  second  stock  plan.  It  appears  from  a  review  of 
the  pertinent  portions  of  the  record  relating  to  these  patters,  that  all 
of  the  above  contentions  are  without  merit.  There  is  jno  showing  in  this 
record  that  any  of  the  printed  advertising  employed  b^  Wichita  TV  in  the 
form  of  billboards,  articles  published  in  the  local  newspapers,  the  ad¬ 
vertisements  published  in  ^'Broadcasting  Magazine"  o^  the  prospectus 
issued  by  the  corporation  for  the  purpose  of  obtainingj  purchasers  of 
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stock  under  the  first  plan,  contained  any  statements  or  representations 
which  were  false  or  misleading  in  any  material  respects  detrimental  to 
the  interests  of  prospective  investors  (although  some  of  such  statements 
might  be  construed  as  ambiguous  or  inaccurate  in  certain  respects)  or 

that  such  publications  failed  to  disclose  any  material  information  which 

4763 

8127  resulted  in  misleading  or  deceiving  prospective  investors  in  the 
corporation.  Nor  is  it  shown  that  any  verbal  misrepresentations  of  a 
material  character  were  made  by  representatives  of  the  corporation  in 
the  promotion  or  sale  of  stock  therein  under  either  the  first  or  second 
plan.  The  plan  to  issue  a  total  of  17, 100  shares  of  Class  A  stock  to  the 
Moyer  brothers  imder  the  first  stock  plan  was  fully  reported  to  the  Corpo¬ 
ration  Commission  of  the  State  of  Kansas  in  the  first  application  by  Wichita 
TV  for  the  registration  of  its  securities  and  was  approved  by  that  body. 

The  record  clearly  establishes  that  George  Brown  made  his  purchases  of 
stock  in  Wichita  TV  under  the  second  plan  chiefly  for  the  purpose  of  pro¬ 
viding  funds  to  that  corporation  which  at  the  time  were  urgently  needed 
to  finance  the  preparation  and  prosecution  of  its  application.  In  addition, 
it  appears  that  the  3000  shares  of  Class  A  stock  purchased  by  the  Moyer 
brothers  under  the  first  stock  plan  and  all  of  the  stock  purchased  by 
George  Brown  under  the  second  plan  were  acquired  by  these  individuals 
for  exactly  the  same  price  as  that  paid  by  all  other  purchasers  of  stock 
of  the  same  classes.  To  summarize,  there  is  no  evidence  in  this  record 
of  a  convincing  character  which  would  warrant  the  conclusion  that  any 
of  the  representatives  of  Wichita  TV  have  been  unethical,  dishonest, 
or  lacking  in  candor  in  their  contacts  and  relations  with  the  public  in  the 
sale  of  stock  in  that  corporation.  Moreover,  it  appears  that  the  two 
Moyer  brothers  acquired  stock  therein  under  the  first  stock  plan  and 
George  Brown  under  the  second  stock  plan  for  entirely  legitimate  reasons 
and  no  improper  motives  or  conduct  can  be  attributed  to  these  individuals 
with  respect  to  these  transactions. 
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DECISION  ♦ 
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By  the  Commission:  Commissioners  Hyde  and  Doerfbr  not  participating; 
Commissioner  Lee  dissenting  and  issuing  an  oijinion  in  which 
Chairman  McConnaughey  joins. 

Preliminary  Statement  | 

-  i 

1.  In  this  proceeding,  The  Radio  Station  KFH  ^ompany  (herein 

I 

called  KFH),  Taylor  Radio  &  Television  Corporation  | (herein  called 

j 

KANS),  and  Wichita  Television  Corporation,  Inc.  (hejrein  called  Wichita- 

I 

TV)  seek  a  permit  to  construct  a  new  commercial  television  broadcast 

station  to  operate  on  Channel  3  in  Wichita,  Kansas,  jlhese  mutually  ex- 

i 

elusive  applications  were  designated  for  a  consolidated  or  comparative 
hearing  on  the  following  issues:  To  determine  (1)  the  applicants*  legal, 
technical,  financial,  and  other  qualifications;  (2)  the  ^pe  and  character 

I 

of  the  program  services  proposed  to  be  rendered  by  e^’Ch  and  whether 
they  would  meet  the  needs  and  requirements  of  the  cc^mmunities  and  areas 
within  the  Grade  A  and  Grade  B  field  intensity  contoujrs;  (3)  whether  the 
construction  and  operation  of  the  proposed  stations  would  be  in  compliance 
with  the  Commission*  s  rules  governing  television  broadcast  stations; 

(4)  whether  the  proposed  installations  would  constitut^  a  hazard  to  air 

I 

navigation;  and  (5)  on  a  comparative  basis  which,  if  any,  of  the  above - 
t  entitled  applications  should  be  granted.  The  hearing  began  on 

i 

October  20,  1952,  and  continued  from  time  to  t^me  imtil  September 
9,  1953,  when  the  record  was  closed.  Each  the  parties  and  the  Com¬ 
mission*  s  Broadcast  Bureau  participated  therein,  an4  several  pleadings, 
including  proposed  findings—'^,  were  filed  by  these  pajrties  as  an  aid  to 
the  Examiner  in  formulating  his  Initial  Decision.  Th^t  Decision,  issued 

I 

August  17,  1954,  granted  the  application  of  Wichita-tV  and  denied  those 


Printed  in  full  in  11  Pike  &  Fischer  RR  l-116b. 


—  The  proposed  findings  of  fact  and  conclusions  filed  by  the  Broadcast 
Bureau  were  directed  solely  to  the  financial  and  othe^  qualifications  of 
Taylor  Radio  and  Television  Corporation  and  the  eng^eering  matters 
involved  in  this  proceeding. 
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of  KFH  and  KANS.  Following  the  issuance  of  the  Initial  Decision,  the 
parties  filed,  in  all,  eleven  pleadings,  including  exceptions  to  the  Deci¬ 
sion,  briefs  in  support  of  exceptions,  statement  in  support  of  the  Initial 
Decision,  replies  to  exceptions,  and  a  reply  brief.  The  parties  then 
participated  in  an  oral  argument  before  the  Commission  en  banc  on 
December  17,  1954.  We  have  considered  the  disputed  rulings  of  the 
Examiner  and  herewith  approve  them.  We  have  examined  each  of  the 
parties’  exceptions.  Those  that  have  been  granted,  either  in  whole  or  in 
part,  are  reflected  in  the  following  changes  or  modifications  of  the 
Initial  Decision  (see  par.  2);  the  others,  or  the  portions  not  so  granted, 
are  denied  either  for  reasons  Set  out  in  the  decision,  or  as  contrary  to 
the  record,  or  as  requesting  the  inclusion  of  material  already  adequately 

reflected  by  the  decision,  or  as  lacking  in  the  specificity  required  by 

2/ 

Section  1.  854—  ,  or  as  having  no  decisional  significance  here. 


-  Section  1.  854(a)  of  the  Commission’s  Rules  provides  in  pertinent 
part:  **Each  exception  to  an  initial  decision  . . .  shall  point  out  with  par¬ 
ticularity  alleged  errors  in  the  decision  or  ruling  and  shall  contain  spe¬ 
cific  references  to  the  page  or  pages  of  the  transcript  of  hearing,  exhibit 
or  order  on  which  the  exception  is  based. . . .  KFH  is  the  chief  offender 
in  connection  with  this  Section.  Thus,  its  Exception  58  goes  to  the  Exam¬ 
iner’s  failure  to  adopt  pars.  1-69  of  its  Proposed  Findings  and  Conclu¬ 
sions,  Phase  n  —  in  short,  the  entire  60-page  document  submitted  by 
it  on  December  8,  1953;  this  exception  is  particularly  deficient  in  that 
it  completely  fails  to  point  out  the  sections  of  the  Initial  Decision  com¬ 
plained  of.  But  its  basic  fault,  as  in  the  case  of  the  succeeding  KFH 
Exception  (59,  which  does  contain  references  to  specific  paragraphs  of 
the  Initial  Decision)  is  its  lack  of  specificity  with  respect  to  the  particu¬ 
lar  finding  or  failure  to  find  being  complained  of.  The  following  ruling 
set  out  in  the  Paramount  Television  Productions,  Inc,  case,  8  Pike  and 
Fischer  RR  541,  630,  is  applicable  here: 

. .  While  the  incorporation  in  exceptions  of  proposed 
findings  and  conclusions  may  not  always  be  improper, 
it  fails  to  meet  the  requirements  of  Section  1.  854  of  the 
Commission’s  Rules  and  Regulations  where  there  is  no 
attempt  to  distinguish  those  proposed  findings  and  con¬ 
clusions  adopted  by  the  Hearing  Examiner  from  those  not 
adopted.  In  such  circumstances,  it  is  impossible  to 
determine  to  what  exception  is  actually  being  taken 
without  independently  comparing  large  portions  of  the 
initial  decision  with  the  proposals.  ” 

(continued  on  following  page) 
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I 

2.  The  Commission  has  carefully  reviewed  th^  Initial  Decision, 
the  parties*  exceptions  (see  preceding  paragraph)  an4  the  accompanying 
or  reply  briefs  thereto,  the  record  of  the  oral  argum^t,  and  the  record 
in  the  case,  and  on  the  basis  of  this  review,  has  made  such  deletions, 

I 

modifications  or  corrections  to  the  Examiner's  findiijgs  of  fact  as  are 

hereinafter  set  forth.  The  Examiner's  findings  of  fa^t  not  specifically 

3  / 

deleted,  modified  or  corrected  are  hereby  expressly  adopted.  -  We 
recognize  that  this  procedure,  while  entirely  specif icj  and  detailed  as  to 

I 

the  changes  made,  involves  some  inconvenience  as  cc^mpared  to  the 


final  decision  complete  in  itself  and  not  adopting  portions  of  the  Initial 

i 

Decision  by  reference  thereto.  But  in  view  of  the  extremely  long-drawn 
out  proceeding,  the  resulting  lengthy  initial  decision,!  and  most  impor¬ 


tant,  our  determination,  upon  review,  of  the  essential  accuracy  of  the 

i 

Examiner's  findings  of  fact,  we  believe  the  procedur^  here  adopted  to 
be  the  most  appropriate  one. 


(Footnote  2  continued  from  preceding  page)  j 

Such  a  comparison  between  the  proposed  findings  and|  the  Initial  Decision 
to  determine  the  exact  exception  being  taken,  is  involved  here  and  ren¬ 
ders  the  noted  exceptions  invalid  under  1. 854.  We  are  aware  of  the 
reasons  usually  advanced  for  such  blunderbuss  excepnons  —  the  avoid¬ 
ance  of  a  bulky  pleading.  But  the  short  answer  is  that  the  pleadings 
before  the  Commission  are  made  even  bulkier  by  sucK  a  procedure, 
since  it  necessitates  reference  to  the  whole  of  another  document  or 
documents.  And  it  is  obvious  that  the  comparison  on  ferreting  out  pro¬ 
cess  involved  thereby  is  wholly  incompatible  with  ev^ry  standard  of 
orderly  administrative  procedure:  The  burden  is  on  the  excepting  party, 
not  this  Commission,  to  delineate  clearly  the  exception  being  taken. 

We  again  emphasize  to  all  counsel  or  applicants  that  Exceptions  of  this 
nature  —  calling  for  a  comparison  by  the  Commission  of  the  proposed 
finding  with  the  Initial  Decision  to  determine  the  actual  exception  sought- 
run  afoul  of  1.  854  and  will  not  be  countenanced  by  usj 

I 

3/  ' 

—  The  Initial  Decision  referred  to  in  this  decision  is  attached  to  the 

original  of  the  Commission's  Decision  and  to  the  official  copies  in  the 
Commission's  files  and  may  be  examined  there.  It  hEs  also  been  printed 
in  Pike  and  Fischer  Radio  Regulation  (see  11  RR  1).  | 
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2  40.  Delete  all  the  figures  in  the  last  column  on  pages  68  and  69 

(’’Percentage  of  Stock  Issued  and  Subscribed”)  and  substitute  the  follow¬ 
ing  in  vertical  sequence: 

”23.  05 
.63 
.63 
.63 
2.35 
1.  00 
.06 
.31 
13.  78 
.12 
-0- 
.62 
.62 
1.  88 
.28 
3.  76 
3.  76 
2.  50” 
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8235  Insert  the  following  footnote,  the  indicator  to  come  after  the 

word  ’’therefrom”  in  the  I2th  line  from  the  top  of  page  101: 

”27/  No  binding  commitment  could  apparently  be 
obtained  at  this  time:  The  University  President’s  letter 
states,  ’Since  your  [Wichita  TV]  proposal  was  con¬ 
tingent  on  your  becoming  a  licensee,  the  Board  was 
not  asked  to  act  upon  its  acceptance  at  this  time.  ’” 
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54.  Insert  the  following  footnote,  the  indicator  to  come  after  the 
second  sentence  of  paragraph  180: 

”30/  KFH’s  ar^ment  that  Wichita  TV  could  not  carry 
out  this  commitment  is  without  merit.  Leaving  aside 
the  question  whether  the  networks  would  permit  the  kines- 
coping  of  such  programs  for  presentation  at  later  times, 
there  is  no  doubt  of  Wichita  TV’s  right  and  indeed,  duty 
under  Section  3. 658(e)  to  reject  such  programs,  if  deemed 


301 


unsuitable  and  therefore  not  in  the  public  interest.  The 
question  of  what  programs  would  be  substituted  by  Wichita 
TV  for  such  cancelled  programs  is,  we  believe,  speculation 
about  minutia,  unless  we  are  to  assume  (since  there  is  no 
evidence  of  record)  that  the  national  networks  schedule  a 
substantial  number  of  programs  that  are  unsuitable  for 
children  during  the  early  evening  hours.  ** 

♦  ♦  ♦  i  ♦  ♦ 


i 

I 


i 


I 

i 
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8245  65.  In  paragraph  1,  Appendix  B,  add  the  following  footnote,  the  in¬ 

dicator  to  come  after  the  last  sentence: 

The  parties  also  filed  exceptions  to  the  Exam  inerts  findings  and 
conclusions  in  Appendix  B. '' 

66.  Add  the  following  footnote,  the  indicator  to  come  after  the  last 
sentence  of  paragraph  2,  Appendix  B: 

’’2/  It  was  also  claimed  that  the  Wichita  TV  stock  issue  was  never 
exempt  from  registration  under  the  Federal  Securities  Act  because 
of  the  provision  of  ’Section  3(a)(ll)(b),  ’  which  reads:  ’(b). .  .that  no 
issue  of  securities  shall  be  exempted  imder  this  sub-section  where 
the  aggregate  amount  at  which  such  issue  is  offered  to  the  public  ex- 
exceeds  $300,000.  ’  But  as  Wichita  TV  points  out,  the  section  in  ques¬ 
tion  is  not  3(a)(ll)(b)  but  3(b),  which  is  not  applicable  to  exemptions 
under  3(a) (11)  (these  of  an  intrastate  character).  ” 

Change  (footnote)  Appendix  B  to  ”V”. 

67.  Add  the  following  footnote,  the  indicator  to  follow  the  last  sen¬ 
tence  of  paragraph  7,  Appendix  B: 

”4/  KANS  attacks  Wichita  TV’ s  financial  plan  because  of  its  reliance 
on  outstanding  stock  subscriptions.  It  argues  that  a  stock  subscrip¬ 
tion  is  only  a  continuing  offer  unless  there  has  been  consideration 
given  therefor,  that  there  has  been  no  such  consideration  in  this  case, 
and  that  therefore,  the  offerees  may  revoke  at  any  time.  The  short 
answer  is  that  the  Wichita  TV  subscription  agreement  clearly  recites 
consideration  in  that  the  subscriber  promises  to  pay  money  and  the 


5189 

8246 


corporation  promises  to  issue  stock.  ” 

68.  Delete  paragraph  9.  Appendix  B  and  substitute  the  following: 


”9.  The  Securities  and  Exchange  Commission  and  the  Kansas  Corpo 
ration  Commission  were  created,  respectively,  by  the  Governments  of 
the  United  States  and  of  the  State  of  Kansas  and  invested  with  sole  respon¬ 
sibility  for  administering  and  enforcing  compliance  with  the  Federal  and 
State  securities  laws.  As  above  indicated,  neither  of  these  agencies  has 
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questioned  any  aspect  of  the  corporate  history  of  Wichita  TV.  The  ^sence 
of  any  showing  that  these  bodies  have  instituted  proceedings  against  that 
applicant  for  violations  of  these  statutes  is  of  significance  in  the  circum¬ 
stances  of  this  case.  For  the  reasons  set  out  in  the  foregoing  paragraphs, 
we  conclude  that  the  charges  raised  by  KFH  and  KANS  that  Wichita  TV  has 
violated  various  provisions  of  these  laws  or  propose  to  engage  in  future 
violations  thereof  are  totally  lacking  in  merit.  ” 

CONCLUSIONS 

1.  We  consider  first  the  preliminary  or  non- comparative  con¬ 
clusions.  The  record  establishes  that  from  an  engineering  standpoint, 
all  three  proposals  are  in  accordance  with  the  Commission's  Rules  gov¬ 
erning  television  broadcast  stations  and  that  none  would  constitute  a 
hazard  to  air  navigation,  provided  the  painting  and  lighting  require¬ 
ments  of  Part  17  of  the  Commission's  Rules  are  met.  The  record  fur¬ 
ther  discloses  that  KFH  and  Wichita  TV  are  both  legally,  technically, 
financially  and  otherwise  qualified  to  construct  and  operate  their  pro¬ 
posed  television  stations.  KANS  is  also  shown  to  be | legally  and  techni¬ 
cally  qualified  but,  for  reasons  heretofore  discussed|,  has  failed  to  sus¬ 
tain  the  burden  of  establishing  its  financial  qualifications  to  construct  and 
operate  its  proposed  station  and  is  not  therefore  entitled  to  have  its  ap- 

i 

plication  considered  on  a  comparative  basis  in  this  proceeding.  How¬ 
ever,  solely  to  present  a  complete  comparative  pictu|re,  we  have,  in 
the  following  discussion,  assumed  that  this  applicant  lhas  satisfactorily 
proven  its  financial  qualification.  I 

I 

2.  With  this  as  backgroimd,  we  turn  now  to  th^  task  of  determin¬ 
ing,  on  the  basis  of  the  Examiner's  findings  of  fact  a^  modified  by  this 

decision,  which  one  of  these  mutually  exclusive  appli^tions  will  better 

I 

serve  the  public  interest,  convenience  or  necessity.  |As  shown  by  our 

I 

many  recent  comparative  television  decisions,  that  determination  is 
made  through  evaluation  of  the  various  factors  or  cri^ria  which  we  have 
developed  over  the  years  as  aids  or  guides  in  the  selection  of  the  better 
applicant  from  the  public  interest  viewpoint.  Johns toi^  Broadcasting 
Company  v.  FCC,  175  F  2d  351;  Scripps-Howard  Radio,  Inc,  v.  FCC, 

189  F  2d  677,  cert,  denied,  342  U.  S.  830.  j 
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8247  Program  Proposals 

3.  The  first  factor  to  be  taken  up  is  the  proposed  programming  of 
the  applicants.^/  We  have  examined  these  proposals  and  conclude  that 
each  applicant  proposes  a  diversified  well-rounded  program  service. 

Thus,  the  applicants  are  found  to  be  equal  on  the  primary  preference 
consideration  involved  in  this  point  of  comparison.  But  the  question 
remains  whether,  on  the  basis  of  program  format  and  quality  (and  giving 
due  consideration,  as  a  function  of  management,  to  the  appropriate  exer¬ 
cise  of  programming  discretion),  one  applicant's  proposals  justify  awarding 
it  a  preference  over  its  rivals —  a  preference,  however,  of  considerably 
less  weight  than  the  primary  preference  point  just  mentioned.  The  follow¬ 
ing  statement  from  our  decision  in  the  Tampa  Times  case,  10  RR  77, 

127,  is  in  point  here: 

"The  question  may  therefore  be  presented  as  to  what  preference, 
if  any,  should  be  accorded  in  a  situation  where,  although  all  appli- 

I 

cants  propose  an  essentially  well-rounded  program  service  with 
adequate  provisions  for  local  live  programming,  one  or  more 
has  allocated  substantially  more  time  to  such  programming.  First, 
we  wish  to  emphasize  that  if  the  amount  so  assigned  is  unreason¬ 
able  in  view  of  the  showing  made  as  to  local  talent,  events,  and 
other  sources,  we  shall,  of  course,  accord  no  preference,  on  the 
contrary,  such  an  applicant's  whole  proposal  becomes  suspect. 

But  if  the  local  live  proposals  appear  reasonable  in  light  of  the 
showing  made,  and  if  fairly  substantial  differences  result — 
particularly  in  such  vital  categories  as  education,  discussion, 
religious,  etc. ,  we  believe  a  preference  should  be  accorded. 

Cf.  Johnston  Broadcasting  v.  FCC,  supra.  For  such  an  applicant 

♦/  The  Examiner  found  that  "All  three  [  applicants]  have  adopted  or 
would  follow  program  policies  which  are  meritorious  and  to  a  large  extent 
similar  in  character,  although  those  of  KANS  are  not  nearly  as  definite 
or  complete  and  have  not  been  as  clearly  formulized  as  those  of  its  com¬ 
petitors."  (pp.  114-115,  Initial  Decision).  We  agree  with  this  conclusion 
of  the  Examiner  and  accordingly,  award  no  preference  in  this  area. 


’’can  appropriately  claim  that  it  is  more  completely  fulfilling  its 
vital  role  as  an  outlet  for  local  expression.  WMle,  as  with  any 
factor,  this  preference  may  turn  out  to  be  the  d|ecisive  one  in  the 
particular  case  (because  of  the  equality  of  all  others),  it  is  pointed 
out  that  the  weight  attached  to  it  is  considerably^  less  than  that  ac¬ 
corded  the  conclusion  that  an  applicant  has  fail^  to  make  adequate 
provision  for  an  essential  element  of  a  well-roiinded  program  ser¬ 


vice. 


tt 


4 .  The  Examiner  awarded  a  preference  to  Wiciita  TV  over  its 
rivals  on  this  factor,  because  Wichita  TV  would  devo|e  48%  of  its  time 
to  local  live  programs  as  compared  with  39. 28%  for  and  only  18. 8% 

I 

for  KANS,  and  because  it  would  devote  more  time  to  j'eligious,  agricul¬ 
tural,  news,  discussion,  talk  and  educational  (the  Ex^iner  emphasized 

i 

Wichita  TV’s  superiority  in  This  latter  respect)  programs.  But  as  KFH 

i 

and  KANS  correctly  point  out,  and  as  we  have  stated  in  prior  cases,  we 
5191 

8248  award  no  preference  on  the  basis  of  difierences  in  percentage 
figures:  We  must  look  to  the  content  of  the  overall  pijogramming  pro¬ 
posed.  If  an  applicant’s  numerical  superiority  in  the  jcategory  in  ques¬ 
tion  is  found  to  consist  of  programming  of  a  worthwhile  nature,  a  prefer¬ 
ence  may  then  be  accorded  on  the  basis  noted — that  such  applicant  can 
appropriately  claim  that  it  is  more  completely  fulfilling  its  vital  role 
as  an  outlet  for  local  expression.  We  stress  again  th4t  the  differences 
between  applicants  must  be  significant,  that  they  must  not  be  a  mere 
matter  (appropriately  left  to  the  judgment  and  discretion  of  the  individual 
broadcaster)  of  emphasis  of  one  category  at  the  e^en^e  of  some  other, 

I 

with  no  showing  that  the  public  interest  is  better  pronoloted  by  such  em¬ 
phasis,  and  that  the  amounts  of  time  allocated  to  thes^  categories 
must  not  appear  to  be,  or  be  shown  to  be,  unreasonable  with  regard  to 
implementation.  With  this  as  background,  and  recognizing  that  the  pri¬ 
mary  preference  question  is  not  here  involved,  we  consider  the  local 
live  programming  proposals  of  the  applicants  in  the  ii^stant  proceeding. 

5.  We  shall  take  up  the  applicants’  proposals  iii  each  of  the  several 
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categories  noted  in  the  findings*/. 

(a)  Religious  -  We  find  that  on  the  basis  of  a  comparison  of  the 
programs  set  out  in  paragraphs  47^  107,  and  174,  no  preference 
exists  between  the  three  applicants  in  the  field  of  religious  broad¬ 
casts;  indeed,  no  party  contends  that  it  should  be  so  preferred.  ♦♦/ 

(b)  In  the  educational  category,  the  proposal  of  KFH  for  the  seven 
programs  (totalling  3-1/2  hours  a  week  and  involving  such  subjects 
as  school  quizes,  child  psychology,  science,  work  shop  instruc¬ 
tion,  and  driver  training)  noted  in  par.  49,  and  the  talk  programs, 
"Our  Schools  Today",  (par.  52),  have  been  compared  with  those 

I 

5192  Wichita  TV  set  out  in  par.  173.  There  is  no  question  as  to  the 
8249  worthwhile  nature  of  both  proposals;  however,  we  believe  Wichita 
TV  merits  a  slight  preference  because  of  its  provision  for  roughly 
7-1/2  hours  a  week  for  local  live  educational  programming  and 
because  of  the  worthwhile  nature  of  the  additional  programs  pro¬ 
posed  (e.g. ,  programs  in  cooperation  with  the  University  of 
Wichita — see  par.  9  (and  footnote  thereto),  infra;  one  on  rehabilita¬ 
tion  devoted  to  the  Institute  of  Logopedics;  programs  on  a  rotating 
basis,  involving  all  the  Wichita  public  and  parochial  high  schools; 
one  on  music  appreciation;  a  drama  study  program  under  the 
auspices  of  Friends  University;  a  youth  counselling  program;  and 


*  All  comparisons  between  the  program  proposals  of  KANS  and  those  of 
its  two  competitors  are  based  upon  the  evidence  concerning  KANS*  pro¬ 
posed  operation  after  one  year,  which  must  be  considered  as  its  perma¬ 
nent  service.  In  the  ensuing  discussion,  we  have  not  compared  the  pro¬ 
posals  of  KANS  with  those  of  KFH  since,  in  view  of  our  conclusion  of 
this  factor  and  our  final  conclusion  to  award  the  permit  to  Wichita  TV 
(see  pars.  29,  30,  infra) ,  no  useful  purpose  would  be  served  by  such 
comparison. 

*  */  We  note  here  that  KFH  contends  that  its  proposals  are  superior  in 
one  respect  only — educational  programming;  and  here  its  contention  is 
not  based  on  the  proposals  alone  but  rather  the  alleged  unlikelihood  of 
effectuation  of  certain  of  Wichita  TV*s  proposed  educational  program¬ 
ming.  This  contention  is  believed  more  appropriate  for  consideration 
under  the  topic,  likelihood  of  effectuation  of  proposals,  and  is  accord¬ 
ingly  taken  up  in  par.  9,  infra.  Similarly,  KANS  makes  no  contention 
that  it  should  be  preferred  on  the  basis  of  its  programming  proposals, 

but  rather  on  the  likelihood  of  effectuation  of  its  **more  realistic*'  proposals. 
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others  involving  social  studies,  fine  arts,  and  bcience)*/.  In  view 
of  this  showing,  Wichita  TV  is  found  to  be  more  completely  meeting 
the  educational  needs  of  the  area.  A  comparison  of  the  educational 
proposals  of  KANS  with  those  of  Wichita  TV  results  in  a  similar 

preference  being  accorded  the  latter  applicant.  I  While  KANS  pro- 

i 

poses  programs  totalling  5  hours  a  week  with  the  University  of 

I 

Wichita,  it  contemplates  only  one  other  educational  program  (the 
half-hour  Sunday  afternoon  program,  ^’The  Thr^e  R's**— see  par. 
110).  When  the  educational  programs  which  Wichita  TV  proposes 

j 

in  addition  to  those  with  the  University  of  Wichita  (noted  in  the 

I 

prior  discussion  and  set  out  fully  in  par.  173)  Ore  taken  into  con- 

1 

sideration,  it  is  apparent  that  this  applicant  caii  also  be  said  to 

I 

be  more  completely  meeting  the  educational  neOds  of  the  area  than 
KANS.  j 

(c)  As  to  the  agricultural  proposals,  we  have  Examined  the  propos¬ 
als  of  KFH  (par.  48)  and  of  Wichita  TV  (par.  172);  while  the  latter’s 

i 

proposals  are  superior,  we  do  not  find  the  difference  between  the 
two  sufficient  to  be  decisionally  significant  and  therefore,  award  no 

i 

preference  here.  However,  as  between  the  prdposals  of  KANS 
and  Wichita  TV,  a  preference  would  appear  to  go  to  the  latter. 

KANS  proposes  one  daily  program  of  market  reports  and  a  fifteen- 

minute  weekday  program,  ’’Farm  Topics”;  in  contrast,  Wichita  TV 

i 

has  two  daily  agricultural  news  programs,  a  half-hour  program 


V  The  7-1/2-hour  figure  excludes  the  Wichita  TV  program  ”TV  Piano 
Playhouse”  but  includes  the  two  weekly  (totalling  45  niinutes)  programs  noted 
in  footnote  28  as,  strictly  speaking,  not  meeting  the  Commission’s  educa¬ 
tional  definition.  We  agree  with  the  Examiner  that  tl^se  two  programs, 
which  would  be  conducted  by  professors  from  educational  institutions  in 
the  Wichita  area,  are  instructive  in  character,  and  therefore,  we  have 
included  them,  as  in  the  case  of  the  KFH  talk  programs,  ”Our  Schools 
Today”,  and  others  about  whose  classification  some  aoubt  exists,  in  our 
comparison  in  this  category.  Even  were  the  two  Wicpita  TV  programs 
in  question  to  be  excluded,  in  view  of  their  minor  contribution  to  our  ul¬ 
timate  holding  on  this  factor,  no  different  conclusion  Iwould  result. 
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relating  to  modern  farming  methods,  another  half-hour  programs 
involving  rural  household  and  farm  talks,  two  fifteen-minute  pro¬ 
grams  presenting  subjects  of  interest  to  women  in  rural  areas, 
a  one-hour  program  using  material  supplied  by  the  Kansas  State 
College  of  Agriculture  and  Applied  Science  and  the  County  Agent 
of  Sedge  wick  County,  and  a  30- minute  program  presenting  activi¬ 
ties  of  the  4-H  Club  in  the  area. 

(d)  In  news,  a  comparison  of  the  applicants*  proposals  (see  pars. 

50,  106,  176)  leads  us  to  conclude  that  no  decisional  difference 
exists  between  them.  This  decision  is  a  close  one,  not  so  much 
because  of  Wichita  TV*s  proposed  greater  number  of  news  broad¬ 
casts,  as  because  of  its  more  detailed,  extensive  provision  for  ob¬ 
taining  local  news  in  the  communities  surrounding  Wichita  (see 
par.  176).  However,  we  believe  it  more  appropriate  to  call  the 
applicants  substantially  equal  with  respect  to  this  programming 
category. 

(e)  In  discussion,  Wichita  TV  proposes  the  six  programs  noted 

in  par.  175  (e.g. ,  programs  involving  the  League  of  Woman  Voters, 
a  labor-management  forum,  a  community  adult  forum,  a  panel  of 
City  and  County  Commissioners,  juvenile  traffic  court,  and  man- 
on-the  street  interviews  regarding  controversial  issues).  While 
Wichita  TV  will  devote  a  greater  amount  of  time  to  discussion  pro¬ 
grams,  particularly  those  involving  controversial  issues,  than  will 
KFH,  we  believe,  in  view  of  the  seven  KFH  discussion  programs 
noted  in  par.  51,  that  the  difference  between  the  two  applicants  is  not 
substantial  and  does  not  warrant  a  preference.  However,  as  be¬ 
tween  Wichita  TV  and  KANS,  the  disparity  is  decisionally  signifi¬ 
cant  in  view  of  the  latter*s  proposal  in  this  area  (see  par.  105 — 
the  half  hour  Wednesday  program,  ’*Your  Public  Servant**,  and 
the  15- minute  Friday  program,  *lnquiring  Reporter**).  Accord¬ 
ingly,  we  conclude  that  Wichita  TV  merits  a  preference  over  KANS 
in  this  area  also. 
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(f)  As  to  the  other  areas  of  programming  comparison — talk, 

I 

sports,  etc. ,  no  extended  discussion  is  needed:  |  ^e  conclude, 
on  the  basis  of  the  programs  proposed,  that  no  farther  preferences 

I 

are  in  order  under  this  factor — comparison  of  proposed  local  live 

I 

programming.  | 

i 

6.  In  summary,  we  have  foimd  that  the  percentage  differences  as 
to  local  live  programming  noted  in  par.  4  have  been  trjanslated  by  Wichita 
TV  into  worthwhile,  meritorious  programs,  and  into  superiority  in  several 

I 

categories.  Wichita  TV’s  margin  of  superiority  over  ^FH  in  this  area  is 

I 

a  slight  one,  stemming  from  the  fact  that  its  proposal  has  been  foimd  more 

i 

completely  to  meet  the  educational  needs  of  the  area,  jits  superiority  over 

i 

KANS  is  clearer  and  more  marked,  and  is  found  not  oi^ly  in  the  education¬ 
al  but  in  the  discussion  and  agricultural  categories,  i^ile  Wichita  TV 
is  thus  seen  to  be  better  proposing  to  fulfill  its  important  role  as  an  out- 

I 

^^^l^t  for  local  expression,  it  should  be  kept  in  mind  that  its  preference  here- 
8251  even  over  KANS — is  not  a  major  one  (see  par.  3,  Tampa  Times 
Company,  10  RR  77,  127),  since  all  three  programming  schedules  have 
been  found  to  be  essentially  well-rounded,  meritorious  ones. 

Likelihood  of  Effectuating  Program  proposals 
and  of  Remaining  Sensitive  to  Area’s!  Needs 

7.  We  next  appraise  the  considerations  which  lend  assurance  that 
the  proposed  programming  and  policies  will  be  effectuated,  including  a 
continuing  sensitivity  on  the  part  of  the  licensee  to  the! changing  needs  of 

i 

the  area  to  be  served.  Our  initial  consideration  is  the |  programming  con¬ 
tacts  of  the  parties:  If  these  are  shown  to  be  inadequate,  it  follows  that 

•  I 

the  likelihood  of  effectuation  of  the  programs  involving!  with  such  con- 

I 

tacts  is  correspondingly  diminished.  Pars.  45,  100,  Il4,  and  170  of 

i 

the  Findings  of  Fact  are  particularly  in  point  here.  T(j)  briefly  recapitu- 

I 

late,  the  record  shows  that  the  officers  and  directors  (()f  Wichita  TV  con- 

I 

tacted  and  held  discussions  at  intervals  over  a  period  pf  two  years  with 
about  189  representatives  of  129  civic  organizations  located  throughout 
the  Wichita  area,  including  about  57  representatives  o^  such  groups  in 
communities  outside  of  the  city  itself  but  included  within  the  estimated 
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Grade  A  and  B  contours  of  the  proposed  station.  Nearly  all  of  the  129 
organizations  contacted  submitted  material  to  the  applicant  in  response 
to  its  requests  therefor,  which  were  made  for  the  purpose  of  obtaining 
ideas  concerning  the  subjects  and  type  of  presentation  such  groups  might 
desire.  In  all  instances  where  regular  programs  are  shown  in  the  pro¬ 
posed  schedule  for  such  organizations,  the  applicant  has  received  from 
five  to  as  many  as  twenty-one  program  formats  prepared  by  each  of 
such  groups.  Before  its  own  formats  for  public  service  programs  were 
finalized  by  the  applicant,  its  representatives  subsequently  held  addi¬ 
tional  conferences  with  the  groups  concerned  in  order  to  be  assured 
that  their  ideas  were  reflected  in  the  final  proposal.  As  to  KFH’s  ef¬ 
forts  in  this  field,  the  record  shows  that  in  the  planning  and  development 
of  its  local  live  programming  in  connection  with  civic  organizations,  con¬ 
tacts  were  made  by  key  staff  employees  with  representatives  and  offi¬ 
cials  of  36  local  organizations,  including  governmental  units.  Each  of 
the  specific  local  live  programs  proposed  by  KFH  was  prepared  as  a 
result  of  such  contacts,  in  the  belief  that  they  were  of  a  type  and  charac¬ 
ter  which  would  most  effectively  serve  the  needs  of  these  groups  and  enlist 
their  participation  on  its  proposed  station.  Subsequently,  additional  con¬ 
tacts  were  made  by  two  representatives  of  KFH  with  officials  of  the 
Chambers  of  Commerce  or  equivalent  organizations  in  each  of  thirteen 
Kansas  communities  and  one  Oklahoma  community  at  distances  ranging 
from  19  to  77  miles  from  Wichita,  as  a  result  of  which  it  was  deter¬ 
mined  by  KFH  that  two  programs  which  already  had  been  included  in  its 
proposed  schedule  were  suitable  to  serve  the  specific  needs  of  such 
communities  and  that  local  participation  therein  could  be  ejected.  The 
evidence  as  to  KANS  reveals  that  a  survey  was  conducted  imder  the 
supervision  of  Dr.  Forest  Livings  Whan  in  the  form  of  questionnaires  (also 
prepared  by  Dr.  Whan),  which  were  distributed  among  residents  of  the 
Wichita  area  in  order  to  obtain  information  concerning  program  tastes 

and  preferences.  The  purpose  of  this  survey  was  to  determine  whether 
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8252  or  not  any  program  needs  might  have  been  overlooked  in  the  proposed 
program  schedule  already  submitted  by  that  applicant  to  this  Commission, 


with  particular  reference  to  persons  residing  in  comjnunities  located 
within  the  Grade  A  and  B  contours  of  its  proposed  station.  The  answers 
to  these  questionnaires  were  then  checked  against  th^  program  proposals 

i 

and  as  a  result  thereof  the  proposed  television  technical  director  con¬ 
cluded  that  such  proposals  were  basically  sound  and  did  not  require  any 
material  modification.  In  addition,  the  use  of  the  fac^ilities  of  its  pro¬ 
posed  television  station  was  offered,  through  personal  contacts  by  repre¬ 
sentatives  of  KANS,  to  a  total  of  approximately  90  educational,  civic, 

i 

governmental,  charitable,  religious  and  similar  org^izations  in  the 

j 

Wichita  area.  I 

I 

8.  Upon  the  basis  of  the  foregoing,  there  is  no  question  that  the 
Examiner  correctly  adjudged  Wichita  TV^s  efforts  on | this  score  to  be 
^’more  extensive**  in  scope  than  those  of  its  competitors,  particularly 
with  respect  to  the  ultilization  of  the  noted  formats  in  connection  with 
the  civic  organizations.  V  The  question  is  presented]  however,  whether 


V  KANS*  argument  that  it  should  be  preferred  here  because  of  its  sur¬ 
vey  of  listeners  is  without  merit:  Whatever  the  meri^  of  the  survey  in 
showing  the  needs  and  interests  of  the  area  (Cf.  McCktchy  Broadcasting 
Company,  9  RR  1190,  1220h-1220i),  the  best  method  of  showing  the  like¬ 
lihood  of  effectuation  of  programs  involving  the  partidipation  of  particu¬ 
lar  civic  organizations  is  extensive  and  complete  con^cts  with  those 
organizations.  The  same  statement  has  some  pertinence  to  KFH*s 
argument  based  upon  the  fact  that  it  proposes  a  number  of  programs 
which  are  to  be  adapted  for  television  from  similar  pij^ograms  currently 
broadcast  or  which  have  previously  been  broadcast  ovdr  its  AM  station 
on  behalf  of  various  local  civic  groups.  While  it  is  trbe  that  such  AM 
broadcasts  are  some  indication  of  the  willingness  of  t^e  group  or  organ¬ 
ization  to  cooperate  in  television  broadcasts,  the  two  ^edia,  as  the 
Examiner  correctly  noted,  are  different  (Cf.  Sacramento  Broadcasters, 
Inc. ,  10  RR  615,  642h),  and  therefore,  contacts  with  the  organizations 
in  question  concerning  the  particular  proposed  TV  prcjgram  are  the  best 
method  of  determining  the  likelihood  of  effectuation  of|  that  program. 

(Cf.  Tampa  Times  Company,  10  RR  77,  110-111,  forjthe  experience  of 
one  AM  licensee  with  respect  to  a  proposed  religious  tTV  program. ) 

As  a  further  matter,  we  note  that  several  of  the  organizations  involved 
in  KFH*s  television  proposals  have  never  participated;  in  similar  AM 
programs  on  a  regular  basis.  | 
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a  preference  should  be  awarded  Wichita  TV  on  this  score.  We  do  not  be¬ 
lieve  such  a  preference  is  in  order.  For  while  Wichita  TV*s  efforts 
in  this  respect  are  commendable,  it  is  not  shown  that  the  steps  taken 
by  its  two  rivals  have  been  so  inadequate  as  to  cast  doubt  on  the  likeli¬ 
hood  of  an  effectuation  of  their  programming  proposals.  Therefore,  no 
preference  is  accorded. 

8253  9.  KFH  claims  that  its  proposals  for  educational  programming 

5196 

are  superior  to  those  of  Wichita  TV  largely  on  the  ground  that  they  are 
more  certain  of  attainment.  It  argues  that  while  the  latter  expects  to 
procure  a  majority  of  its  educational  programs  from  the  University  of 
I  Wichita,  it  has  offered  no  proof  or  assurance  that  such  programs  would 
be  actually  available  from  that  institution.  It  is  true,  as  we  have  found, 

I  that  Wichita  TV  has  received  no  specific  commitment  from  the  Univer¬ 
sity  of  Wichita  to  furnish  it  with  educational  programs  (see  footnote  27) 
and  that  there  is  no  showing  that  any  definite  plans  have  been  formulated 
by  the  University  for  the  construction  of  its  proposed  studio.  Therefore, 
Wichita  TV  has  no  definite  assurance  that  it  would  obtain  educational 
programs  in  sufficient  quantity  to  occupy  the  full  five  hours  allotted  to 
the  University  of  Wichita  in  its  proposed  program  schedule.  But  the 
material  in  Wichita  TV  Exhibit  42  shows  that  the  University  of  Wichita  will 
be  glad  to  cooperate  with  the  successful  applicant  '’in  every  way  possible 
within  the  limits  set  by  financial  considerations”  and  indicates  that  the 
University  has  considerable  interest  in  television.  We  note  that  Wichita 
TV  has  allocated  monthly  funds  designed  to  reimburse  the  University 
for  one-third  of  its  costs  (par.  173).  We  also  note,  as  an  incidental 
matter,  that  two  prominent  educators  in  the  Wichita  area,  namely  the 
president  of  the  Wichita  Board  of  Education  and  a  dean  of  the  University 
of  Wichita,  are  both  members  of  the  Board  of  Directors  of  Wichita  TV, 
subscribers  to  stock  in  that  corporation,  and  are  members  of  its  edu¬ 
cational  advisory  committee;  and  that  presumably  they  could  be  of  as¬ 
sistance  in  obtaining  such  programming.  We  conclude  that  at  the  least, 
it  is  reasonable  to  assume  that  Wichita  TV  will  be  able  to  put  on  a 
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substantial  number  of  the  proposed  University  of  Wic^iita  programs. ♦/ 
In  this  connection,  we  also  take  into  account  the  fact  ^at  this  applicant 
has  invited  22  other  colleges  and  universities  in  the  ^ichita  area  to 

i 

participate  in  its  proposed  service  through  the  submission  of  programs 
and  has  received  responses  from  at  least  95%  of  this  ^roup  indicating 
an  interest  in  such  participation;  and  that  it  is  contemplated  that  pro¬ 
grams  from  these  other  sources  can  be  broadcast  during  the  times 
designated  by  Wichita  TV  as  Wichita  University  time”  ”if  it  became 
necessary”  (Tr.  7920).  As  a  final  matter,  we  point  oMt  that  Wichita 

i 

TV’s  provision  for  such  educational  programs  in  connection  with  the 
University  of  Wichita  and  its  allocation  of  specific  fun^s  therefor,  is 
a  commendable  effort  upon  its  part.  See  WKRG-TV,  inc. ,  10  RR 

I 

225,  263:  ”For  the  Commission  is  as  keenly  interested  in  an  appli- 

i 

cant’s  overall  programming  attitude  as  it  is  in  the  question  of  whether 

1 

I 

a  particular  program  can  be  presented  at  a  particular|time  in  the  par- 

i 

ticular  manner  specified  in  an  exhibit.  ”  I 
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8254  10.  We  turn  now  to  consideration  of  the  other  criteria  pertinent 

to  the  general  topic  under  discussion.  KFH  argues  thkt  the  Examiner 

gave  improper  weight  to  factors  such  as  local  residenc^e,  integration  of 

i 

ownership  and  management,  and  civic  participation,  iiji  the  face  of  what 
it  alleges  to  be  its  excellent  past  broadcast  record.  \pe  believe,  in  view 
of  the  issues  here  presented,  that  a  few  explanatory  ot  background  re¬ 
marks  are  desirable. 

11.  If  an  applicant  has  a  past  broadcast  record, 
evidence  can  be  found  as  to  whether  it  can  be  relied  upbn  to  carry  out  its 
promises  and  remain  sensitive  to  the  listening  needs  o^  the  public.  For 
such  a  record  is  a  tangible  or  actual  demonstration  of  bie  applicant’s 


no  more  persuasive 


V  And  here  we  point  out  that  the  preference  heretofore  accorded  Wichita 
TV  over  KFH  on  its  proposed  educational  programming  does  not  depend 
upon  the  effectuation  by  the  latter  of  all  of  its  proposal^  involving  the 
University  of  Wichita:  The  preference  would  be  in  ord^r  even  if  only 
a  substantial  number  of  these  plans  were  foimd  capably  of  fulfillment. 
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reliability.  This  factor — past  broadcast  record — is,  of  course,  of  a 
presumptive  nature:  A  past  record,  no  matter  how  superior,  does  not 
guarantee  that  the  applicant’s  present  promises  will  be  fulfilled.  But, 
as  stated,  it  represents  as  persuasive  evidence  as  can  be  marshalled  by 
an  applicant  on  this  score.  We  point  out  again  that  ’’the  weight  to  be  at¬ 
tached  such  a  record  depends  on  the  showing  made  in  each  case.  ” 

Tampa  Time  Company,  10  RR  77,  132.  The  other  factors  pertinent 
here — particularly,  local  residence  and  integration  of  ownership  and 
management — are  not  to  be  disregarded  even  where  the  past  record  is 
available.  WJR,  The  Goodwill  Station,  Inc. ,  9  RR  227  ,  260c-260d;  Tampa 
Times  Company,  supra.  They  become  less  critical  or  determinative  and, 
in  the  face  of  the  more  persuasive  evidence,  are  relegated  to  a  minor  role. 

For  they  lack  the  ’’actual  demonstration”  nature  of  a  past  record  and  there¬ 
fore,  cannot  be  given  as  much'  weight.  The  basis  for  the  local  residence 
criterion  is  that  a  resident  of  any  particular  community  or  area  is  more 
likely  to  have  a  keen  interest  in,  and  knowledge  of,  that  area  and  its 
changing  interests,  problems,'  needs  and  desires  than  a  non-resident. 

The  underl3nng  policy  reason  for  the  integration  of  ownership  and  manage¬ 
ment  factor  is  that  active,  real  participation  by  the  owners  of  a  station 
in  the  day-to-day  operation  of  that  station  means  a  greater  sharing  in 
the  control  by  those  who  have  the  keenest  interest  in  the  success  of  the 
enterprise  and  who  are  held  responsible  by  the  Commission  for  the  opera¬ 
tion  of  the  station  in  the  public  interest.  The  Commission  has  employed  < 

these  factors  for  many  years  and  has  determined,  through  such  employ¬ 
ment,  that  they  are  pertinent  and  of  importance  to  the  present  area  of 
inquiry.  Thus,  as  stated  in  the  Petersburg  Television  Corp.  case,  10 
RR  567,  they  give  assurance  of  ’’continued  insight  into  the  area’s 
changing  needs  and  with  the  utilization  of  this  insight  through  the  integra¬ 
tion  factor,  of  continued  operation  in  the  public  interest.  ”  The  weight  to 
be  attached  such  factors  in  the  face  of  a  past  record  is,  of  course,  a 
variable  matter.  For  example,  if  an  applicant  demonstrates  a  past 
broadcast  record  which  is,  comparatively  speaking,  unfavorable  in 
several  significant  ways,  these  less  persuasive  factors  ordinarily  will 
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not  offset  such  an  unfavorable  demonstration.  On  the  other  hand,  if  an 
applicant  is  shown  to  have,  for  example,  a  superior  past  record,  such 
factors  may  properly  be  relied  upon,  in  the  comparative  hearing,  as 
giving  added  assurance  on  the  issue  here  under  discussion.  Indeed,  the 
superior  record  may,  to  a  considerable  extent,  be  traceable  to  the  ex¬ 
istence  of  these  factors.  And  in  point  here,  we  stress  that  there  is  no 
question  as  to  the  significance  of  these  factors  in  the  case  of  a  newcomer: 

There  is  no  other  way  to  judge  such  an  applicant  on  the  issue  of  likelihood 

5198 

8255  of  effectuation  of  proposals  and  of  remaining  sensitive  to  the  areas 
needs.  The  newcomer  with  an  advantage  on  integration  and  local  resi¬ 
dence  may  nevertheless  find  that  his  established  broadcast  rival,  be¬ 
cause  the  latter  may  present  more  persuasive  (and  favorable)  evidence 
on  this  point  of  comparison,  has  won  a  preference.  McClatchy  Broad¬ 
casting  Company,  9  RH  1190.  The  judgment  is  a  difficult  one  because  it 
involves  a  balancing  or  evaluation  of  widely  different  concepts.  But  it  is 
one  which  must  be  made,  if  all  parties  are  to  be  given  the  advantages 
fairly  accruing  to  them.  With  this  as  background,  we  turn  first  to  an 
evaluation  of  the  past  broadcast  records  of  KFH  and  KANS.  ♦/ 

I  — 


4c 


4c 


4c 


4c 


*  Examination  of  a  past  broadcast  record  includes  t^  aspects:  (a)  the 
applicant's  record  of  "promise  as  against  performance"  as  evidence  of 
whether  it  can  be  relied  upon  to  carry  out  its  pres entl  promises;  and 
(b)  the  nature  of  the  applicant’s  operating  record  wit^  respect  to  meet¬ 
ing  and  remaining  sensitive  to  the  area’s  needs  and  r^uirements. 
Sacramento  Broadcasters,  Inc. ,  10  RR  615,  642i. 
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8257  13.  The  past  broadcast  record  of  KFH  is  set  out  in  pars.  32-43 

of  the  Findings  of  Fact.  On  the  aspect  of  promise  as  against  performance, 
no  serious  attack  (see  par.  32,'  footnote  12)  was  made  upon  the  KFH  record 
in  this  respect,  and  we  accordingly  find  that  it  is  a  completely  satisfactory 
one.  Johnston  Broadcasting  Company  v.  FCC,  175  F.  2d  351;  Sacramento 
Broadcasters,  Inc. ,  10  RR  615,  642i-642j.  Turning  to  the  other  aspect 
of  a  past  broadcast  record— the  nature  of  the  applicant's  operation  aside 
from  its  promises  to  the  Commission  (see  */,  page  37),  the  broadcast 
service  which  has  been  rendered  by  KFH  in  the  Wichita  area  has  been 
shown  to  be  substantially  superior  to  that  of  KANS.  As  noted  in  the  cited 
paragraphs,  this  station  has  broadcast  a  large  number  of  programs  and 
announcements  on  behalf  of  numerous  civic  organizations  and  groups  in  the 
Wichita  area  and  its  service  has  indeed  included  many  commendable 
features  and  achievements.  Certain  of  these  programs  appear  to  have 
been  exceptionally  meritorious  in  character  and  in  fact  have  repeatedly 
won  distinguished  awards.  No  purpose  would  be  served  by  recapitulating 
here  the  programs  and  achievements  noted  in  the  cited  paragraphs.  Suffice 
it  to  say  that  we  have  taken  them  into  account  in  our  evaluation  of  the  KFH 
past  broadcast  records.  We  have  also  taken  into  consideration  certain 
weaknesses  noted  by  the  Examiner.  The  record  discloses  that  during  die 
composite  week  of  1950  KFH  devoted  a  total  of  only  .  51%  of  its  time  to 
'  educational  programs  and  during  the  composite  week  of  1949  a  total  of  only 
.  19%  (see  par.  36).  Throughout  the  school  year  KFH  broadcast  only  two 
weekly  half-hour  educational  programs,  one  on  behalf  of  the  Wichita 
Teachers'  Association  and  the  other  on  behalf  of  the  public  schools  and 
parent- teachers'  associations.  Its  effort  in  this  field  does  not  measure 
up  to  the  finding  of  excellence  which  KFH  requests  as  to  its  past  broadcast 
record.  Further,  during  the  four-year  period  between  1948  and  the  open¬ 
ing  of  the  hearing,  KFH  was  shown  to  have  broadcast  only  four  specific 
programs  presenting  discussions  of  controversial  public  issues  (see  foot¬ 
note  18;  we  note  here  that  such  discussions  are  frequently  included  at 
meetings  of  the  City  Commission  which  are  broadcast  weekly).  Examina¬ 
tion  of  the  composite  weeks  for  the  three  recent  years  of  1949,  1950,  1951 
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(see  par.  43)  reveals  the  following  with  respect  to  local  live  program¬ 


ming  during  the  important  evening  period  from  6:00  to  11:00  p.m. :  1949— 
0.7%  local  live  sustaining  (LLS),  2. 1%  local  live  conomercial  (LLC); 
1950—0.6%  LLS,  0.0%  LLC;  1951—2.33%  LLS,  1.49%  LLC.  Even 
allowing  for  network  option  hours,  these  figures  do  i^ot  support  the  KFH 
contention  of  an  excellent  or  outstanding  recorji.  In  short.  Station 
KFH  cannot  be  said  to  have  appropriately  developed  <j)r  met  the  region’s 


needs  with  respect  to  such  important  programming  aspects  as  educational 
and  discussion  programs,  and,  in  the  important  6-li  p.m.  time  segment, 
local  live  programming.  Our  conclusion  is  that  the  |)ast  record  of  KFH 
does  not  merit  the  characterization  of  excellent  sought  by  that  applicant , 
because  of  the  weak  spots  noted  in  certain  significant  areas;  but  that  in 
spite  of  such  detracting  aspects,  the  overall  record  is  essentially  a  good 
one  which  does  provide  promise  of  substantial  fulfillitoent  of  its  TV  pro¬ 


posal. 

1 

14.  We  turn  now  to  the  other  factors  noted  as  ^rtinent  to  the  gen¬ 
eral  topic  under  discussion.  Taking  up  first  the  criterion  of  local 
residence,  we  note  that  the  Examiner  awarded  a  preference  on  this  score 
to  Wichita  TV  over  its  rivals.  In  so  doing,  he  relied  in  large  part  on  the 
following  facts:  that,  of  the  18  officers  and  directori^  of  Wichita  TV,  aU 


V  We  have,  in  order  to  present  a  complete  picture,  included  KANS  in 
the  comparative  discussions  which  follow  as  to  local  residence,  civic 
participation,  integration  of  ownership  and  management.  But  as  we 
pointed  out  in  par.  11,  the  past  broadcast  record  of  a^  applicant  is  as 
persuasive  evidence  as  can  be  found  upon  which  to  judge  an  applicant’s 
likelihood  of  fulfilling  its  commitments,  including  remaining  sensitive 
to  the  area’s  needs;  it  is,  in  short,  the  primary  test  ^or  judging  an  appli¬ 
cant  with  such  a  record  on  the  issue  here  under  consideration.  If  that 
record  does  not,  in  the  comparative  sense,  reflect  favorably  on  the  appli¬ 
cant,  its  showing  on  the  less  demonstrative  factors  shch  as  will  now  be 
taken  up,  cannot  ordinarily  (in  the  absence  of  an  expiration  found  to 
be  acceptable)  be  given  significant  weight  or  employed  to  offset  the 
’’actual  demonstration”  of  reliability  and  sensitivity  revealed  by  the 
past  broadcast  record.  Therefore,  in  view  of  our  collusion  as  to 
KANS’  past  record,  we  have  accorded  little  weight  in  jour  final  evalua¬ 
tion  (see  par.  25,  infra)  to  that  applicant’s  showing  oh  the  criteria  now 
to  be  considered.  I 


I 

1 


318 


except  two  are  residents  of  the  city  of  Wichita  or  its  immediate  environs, 
and  five — including  its  president — have  been  life  long  residents  of  that 
community,  while  a  majority  of  the  others  have  lived  there  for  many 
years;  that  of  the  108  remaining  stockholders  and  subscribers,  about 
84  live  in  Wichita  and  most  of  the  remainder  in  towns  located  within  the 
Grade  B  contour  of  the  proposed  station;  that  a  total  of  less  than  3%  of  all 
the  stockholders  and  subscribers  live  outside  of  the  proposed  Grade  B 
contour;  and  that  the  entire  group  of  such  stockholders  and  subscribers 
show  an  average  length  of  residence  in  the  Wichita  area  in  excess  of 
25  years.  As  to  KFH,  the  Examiner  noted  the  large,  presently  non¬ 
resident  interest  of  the  Rigby- Wise  group;  and  as  to  KANS,  that  the 
largest  stockholder  (73.57%),  O.L.  Taylor,  has  only  been  a  resident 
of  Wichita  since  July  13,  1952  and  at  the  time  of  the  hearing  had  no  roots 
whatever  in  that  commxmity;  that  apart  from  O.  L.  Taylor,  less  than  10% 
,of  the  stock  of  KANS  is  owned  by  local  residents.  There  is  no  question 
that  if  M  the  stockholders  comprising  the  applicants  are  considered,  the 
Examiner's  preference  of  Wichita  TV  is  in  order.  But  as  KANS  correctly 
points  out,  there  is,  substantively  speaking,  no  logic  or  reason  for  taking 
into  account  the  local  residence  of  stockholders  who  have  not  been  shown 

5202  to  be  participants  in  any  way  in  the  station's  operation.  KANS,  however, 

8259 

is  wrong  in  its  contention  that  weight  should  be  given  to  the  residence  of 
only  those  stockholders  who  will  participate  in  the  day-to-day  activities 
or  operation  of  the  station.  The  latter  facet — participation  in  day-to-day 
operation — is  of  importance  in  connection  with  the  integration  of  ownership 
and  management  factor.  We  are  here  concerned  with  the  local  residence 
of  all  stockholders  who  will  participate  in  the  station's  operation,  whether 
or  not  on  a  day-to-day  basis. 

15.  With  the  foregoing  in  mind,  we  have  re-examined  the  local 
residence  criterion  in  its  application  to  this  case.  Excluding  the  Wichita 
TV  non-participating  group  (par.  150)  and  the  similar  KFH  group  (par. 

25),  the  local  residence  percentage  figures  for  the  three  applicants  are: 
KFH,  about  42%;  KANS— about  83. 5%;  Wichita  TV— about 
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61%.  ♦/  Looking  behind  these  percentage  figures,  we  find  the  local  resi¬ 
dence  of  the  KFH  and  Wichita  TV  stockholders  involved  to  be  one  em- 
bracing  many  years  and  therefore  fully  meeting  the  policy  considerations 
underl3ring  the  local  residence  criterion.  But  as  the  Examiner  cor¬ 
rectly  found,  this  is  not  true  of  the  dominant  (73.  5%)  KANS  stockholder, 

O.  L.  Taylor,  who  had  just  moved  to  Wichita  (July  13,  1952)  and  at  the 
time  of  the  hearing,  had  no  roots  in  the  community.  We  therefore  adhere 
to  the  Examiner^ s  conclusion  that  the  establishment  b^  Taylor  of  the 
residence  in  Wichita  about  three  months  prior  to  the  (Commencement 

i 

of  this  hearing  is  entitled  to  much  less  weight  than  the  far  more  lengthy 
period  of  residence  of  the  Wichita  TV  and  KFH  stockljolders.  Our  con¬ 
clusion  is  that  Wichita  TV,  because  of  its  better  showing  as  to  local  resi- 

i 

dence  by  those  stockholders  participating  in  its  operation,  is  entitled  to  a 

slight  preference  over  KFH  and  a  clear  one  over  KAI<^. 

I 

16.  Closely  allied  to  the  factor  of  local  residei^ce  is  the  participa- 

I 

tion  in  civic  activities  criterion.  The  Examiner  concluded,  on  the  basis 

I 

of  the  facts  set  out,  that  the  Wichita  TV  stockholders  |had  demonstrated  a 

I 

decided  superiority  in  this  respect  and  awarded  the  letter  a  preference. 
We  agree  that  a  comparison  of  the  civic  activities  of  ^ose  Wichita  TV 

i 

stockholders  participating  in  that  station’s  operation  (whether  or  not 

on  a  day-to-day  basis)  with  the  similar  ones  of  KFH  ^d  KANS  reveals  a 

distinct  superiority  by  Wichita  TV  warranting  decisiohal  recognition. 

5203  j 

8260  Indeed,  both  KFH  and  KANS  concede  the  ’’numerical  superiority”  of 

V  This  figure  excludes  William  Moyer’s  option  for  an  additional  2%  of 
the  stock,  but  includes  the  approximately  4. 7%  of  sto(fk  which  will  be 
owned  by  Charles  Brown  (par.  162).  | 

♦♦/  KFH  argues  that  the  residence  of  its  stockholderib  goes  back  further 
tiian  that  of  several  of  the  Wichita  TV  owners.  But  this  argument  is 
applicable  only  to  Maloney  and  the  Moyers — a  total  of  14. 61%  of  the  stock 
ownership  involved — and  in  any  event,  is  without  merit  as  to  the  Moyers, 
since  their  acquaintanceship  goes  back  to  1946.  As  stated  in  Sacramento 
Broadcasters,  Inc. ,  10  RH  615,  6421,  no  decisional  Significance  attaches 
to  mere  differences  in  years  of  residence  which  cannot  reasonably  be 
found  to  warrant  the  conclusion  of  greater  familiarity! with  the  community 
in  question.  i 
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Wichita  TV  in  this  respect.  V  KFH,  however,  contends  that  the  activi¬ 
ties  of  its  owners  or  subscribers  show  them  to  be  the  Community’s 
leaders’’  whereas  those  of  the  Wichita  TV  subscribers  or  owners  reveal 
them  to  be  the  ’’community’s  joiners.  ”  The  record  does  not  bear  out 
KFH’s  contention.  Further,  what  we  are  here  concerned  with  is  whether 
an  applicant,  through  its  principals’  participation  in  civic  affairs,  may 
be  said  to  be  aware  of  the  needs  of  the  community’s  civic  groups  and 
thus ,  to  a  large  extent,  of  the  needs  of  the  community  itself.  Such 
awareness  can  be  obtained  whether  the  principal  is  the  leader  of  the 
group  or  only  an  active  participant  in  the  group.  KANS,  in  its  argument 
against  the  award  of  a  preference  to  Wichita  TV  on  this  facet,  relies  on 
O.  L.  Taylor’s  representation  that  he  will  participate  in  the  civic  affairs 
of  Wichita  as  greatly  as  he  did  in  the  past  in  the  activities  of  Amarillo, 
Texas.  But  such  a  future  promise  does  not  balance  the  present  demon¬ 
stration,  going  back  over  the  years,  by  the  Wichita  TV  stockholders  and 
subscribers. 

17.  Another  factor  somewhat  alien  to  the  two  foregoing,  but  less 
significant,  is  diversification  of  the  background  of  the  applicant’s  princi¬ 
pals  contributing  actively  to  the  station  policies  or  operation.  Wichita 
TV  merits  a  preference  over  its  rivals  on  this  score.  Turning  to  its 
directors  (and  excluding  from  consideration  the  non-owner  Compton), 
the  facts  establish  that  they  represent  such  diversified  activities  as 
banking,  law,  medicine,  education,  farming,  automobile  dealership, 
engineering,  printing  establishment,  oil  drilling  company,  manufactur¬ 
ing,  and  a  housewife.  And  in  this  connection,  we  take  note  of  Wichita 

V  As  noted,  KFH  argues  that  no  weight  should  be  attached  to  this  factor 
because  of  the  availability  of  its  own  past  broadcast  record.  This  factor, 
like  that  of  local  residence  and  integration  of  ownership  and  management, 
is  not  to  be  disregarded  in  the  face  of  a  past  broadcast  record.  The 
weight  to  be  attached  it,  may,'  however,  be  materially  reduced  in  such 
circumstances.  Wichita  TV’s  preference  on  this  factor,  although  defin¬ 
ite  and  decided,  cannot  be  said  in  the  final  evaluation  process  (see  par. 
25)  to  outweigh  KFH’s  past  record  on  this  score.  But  we  stress  that 
the  criterion  of  significance,  particularly  in  the  evaluation  of  the  new¬ 
comer  Wichita  TV  in  this  area. 
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I 

TV's  program  advisory  committees  composed  of  suc|i  directors.  For 

i 

example,  the  educational  committee  would  have  on  itjthe  president  of  the 
Wichita  Board  of  Education  aid  a  dean  of  Wichita  Uni|ersity,  the  agricul¬ 
tural  committee,  three  persons  who  have  had  long  ex^rience  with  agri¬ 
cultural  activities.  The  activities  of  the  principals  composing  the  other 
applicants  fall  far  short  of  the  diversified  character  noted  in  connection 
with  the  Wichita  TV  applicant,  and  accordingly,  the  latter  is  awarded 
a  preference.  | 

18.  We  come  now  to  the  factor — integration  of  lownership  and 

i 

management.  The  significance  of  this  factor — particularly  in  conjunction 

I 

with  the  others  just  discussed- -has  been  set  out  in  par.  11  and  need 
not  be  repeated  here.  As  to  Wichita  TV,  the  record  {shows  that  the  fol- 

i 

lowing  individuals  would  devote  their  entire  time  to  tl^e  day-to-day  manage- 

i 

ment  and  operation  of  the  station  proposed  by  that  api^licant:  George  M. 

i 

5204  Brown,  president  and  a  director;  William  J.  Mt>yer,  vice-president, 
8261 

a  director  and  proposed  general  manager;  Tom  J.  Maloney,  vice-president, 

I 

director  and  proposed  program  director;  Mary  J.  Ph^res,  a  director  and 

j 

proposed  public  service  director;  Dale  W.  McCoy,  v^ce-president,  a 

I 

director  and  proposed  sales  director;  Charles  L.  Brc^wn,  a  proposed 


advertising  salesman.  These  individuals  would  own  collectively  280, 200 
shares  of  stock  in  the  applicant  corporation,  represehting  approximately 
35%  integration  of  ownership  in  management  of  the  proposed  station  on 
a  full-time  daily  basis.  ♦/  As  to  KFH,  Frank  V.  Webb,  vice-president 
and  a  director,  is  the  general  manager  of  its  AM  andjFM  stations  and 
would  occupy  the  same  position  in  its  proposed  televiipion  station:  He  is 
the  only  officer,  director,  or  present  or  prospective  Stockholder  of  that 
ai^licant  who  would  participate  on  a  daily  basis  in  the  management  or 

i 

operation  of  its  television  proposal  (see  fn.  42).  With  respect  to  KANS, 
Archie  J.  Taylor,  vice-president,  a  director  and  7. 8%  stockholder, 
would  serve  as  general  manager  of  both  the  AM  and  proposed  television 

*  William  J.  Moyer  has  an  option  to  purchase  an  additional  1,  500  shares 
which,  if  exercised,  would  increase  this  integration  f^rom  35  to  about 
37%.  i 
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stations;  George  J.  Gow,  a  .43%  stockholder,  would  serve  as  news 
director  of  both  stations;  and  li.  F.  Ted  Heithecker,  also  a  .  43%  stock¬ 
holder,  would,  if  he  returns  to  Wichita,  serve  as  chief  engineer  of  both 
stations.  The  crucial  consideration  here  revolves  about  the  participa¬ 
tion  of  O.  L.  Taylor,  73. 75%  stockholder  and  executive  general  manager, 
in  the  day-to-day  activities  of  the  proposed  KANS  television  station,  as 
distinguished  from  his  supervision  of  that  station's  operation.  Sacra¬ 
mento  Broadcasters,  Inc. ,  10  RR  615,  6421-642m.  The  record,  while 
it  indicates  Taylor’s  participation  in  day-to-day  activities  to  a  consider¬ 
able  degree,  is  not  clear  as  to  the  exact  extent  of  that  participation.  ♦/ 

We  assume  that  a  substantial  percentage— indeed,  the  majority — of  O.  L. 
Taylor’s  time  will  be  devoted  to  the  TV  operation,  and  that  such  time 
will  include  a  fairly  large  amount  of  day-to-day  activities.  We  are  un¬ 
willing  to  assume  the  high  percentage  advanced  by  KANS  in  view  of 
Taylor’s  other  responsibilities  as  the  primary  stockholder  in  KANS-AM, 
KRGV,  located  in  Weslaco,  Texas,  about  790  miles  distant  from  Wichita, 
and  the  Weslaco  TV  station.  We  conclude,  on  basis  of  the  assumptions 
made  with  respect  to  O.  L.  Taylor’s  participation  in  the  day-to-day 
management  or  activities,  that  KANS  and  Wichita  TV  are  roughly  equal 
in  this  area,  and  that  both  merit  a  clear  preference  over  KFH  (see  V, 
page  40,  and  par.  25,  however,  as  to  the  weight  to  be  attached  KANS’ 
showing  in  this  respect). 

5205  19.  The  evidence  as  to  staffing  is  set  out  in  pars.  59-62,  116-125- 

oogO 

126,  160-165,  and  need  not  be  repeated  here.  The  record  shows  that 
each  of  the  applicants  has  proposed  an  adequate  staff  to  carry  out  its 
programming  proposals  and  that  no  preference  is  in  order.  We  have 


V  Indeed,  the  record  is  not  completely  certain  as  to  the  percentage  of 
time  Taylor  will  devote— aside  from  the  question  of  supervision  as  against 
participation  in  actual  day-to-day  management — to  the  television  pro¬ 
posal.  We  have  determined,  however,  that  the  testimony  at  Tr.  5758 
in  which  the  75  to  80%  figure  is  mentioned,  apparently  has  reference  to 
the  KANS-AM  and  proposed  TV  operation  (par.  69). 
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noted  the  Examiner’s  preference  of  Wichita  TV  on  th^  grounds  that  it 
has  entered  into  definite  contracts  for  the  employmeijit  of  key  members 
selected  for  its  proposed  staffs  and  that  this  has  not  jbeen  shown  in  the 
case  of  the  other  applicants.  We  have  also  noted  the  KFH  argument  that 
it  should  be  preferred  because  more  members  of  its  staff  have  been 
presently  identified  (because  they  are  part  of  its  AM  joperation)  than  is 
true  of  the  other  applicants.  Both  arguments  are  wi^out  merit.  As 
to  both,  the  following  statement  from  our  recent  decision  in  Sacramento 
Broadcasters,  Inc. ,  10  RR  615,  642n,  is  in  point:  ”bn  the  question  of 
the  greater  present  identification  of  Sacramento  Bro^casters’  proposed 
staff,  we  do  not  require  applicants,  to  avoid  being  atja  comparative  dis¬ 
advantage,  to  engage  staff  personnel  long  ahead  of  operations  and  on  the 

I 

conjectural  basis  that  they  will  win  the  permit  in  congest.  In  several  re¬ 
cent  cases  (WJR,  The  Goodwill  Station,  Inc. ,  9  RR  2|27  at  260e-260f; 

Tampa  Times  Company,  10  RR  77,  137;  Petersburg  television  Corp. , 

10  RR  567,  584n),  we  have,  in  taking  up  arguments  similar  to  that  here 
made  by  Sacramento  Broadcasters,  recognized  and  fqund  that  each  appli- 

I 

cant  will  be  able  to  employ  competent  personnel.  That  finding  is  applicable 
here. ”  ! 

I 

20.  Also  pertinent  to  our  discussion  of  this  poiiit  (staffing)  is  the 
Examiner’s  award  of  a  preference  to  KFH  on  the  basik  of  the  latter’s 

’’planning  and  effectuation  of  its  program  for  the  train|ing  of  personnel 

I 

for  television.  ”  The  facts  as  to  these  training  programs  are  fully  set 

i 

out  in  the  findings.  Stated  briefly,  the  record  shows  ^at  the  KFH 

1 

television  training  course,  utilizing  a  dual  camera  ch^in  and  monitoring 

1 

equipment,  was  given  from  November  10,  1952  to  Ma^  22,  1953,  under 
the  general  supervision  of  Hinshaw,  the  chief  enginee]|',  and  under  the 

I 

immediate  supervision  of  Griggs,  the  television  technical  supervisor; 
that  during  this  training  program,  Griggs  gave  instru<|tions  to  seven 
engineers  now  on  the  staff  of  KFH  in  various  technical  subjects  relating 

I 

to  television;  and  that  the  training  of  non-technical  peifsonnel  was  con¬ 
ducted  under  the  immediate  direction  of  Fred  Folks  and  consisted  of 
courses  relating  to  television  writing  techniques  and  all  aspects  of 
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television  programming.  As  to  KANS,  the  latter  does  not  plan  to  begin 
the  formal  training  of  its  personnel  until  after  it  received  a  construc¬ 
tion  permit.  Mr.  Rochester,  television  director,  prepared  a  proposed 
production  training  program  which  would  be  conducted  under  his  personal 
supervision  and  would  consist  chiefly  of  instructions  and  discussion  on 
various  subjects  of  television  programming.  The  proposed  technical 
training  program  was  prepared  by  Miller,  acting  chief  engineer,  for 
the  purpose  of  training  technical  personnel  in  the  different  phases  of 
television  operation  and  would  consist  of  lectures  conducted  by  him  in 
the  use  of  various  items  of  technical  equipment.  Wichita  TV  likewise 
would  not  begin  the  training  of  its  personnel  until  after  the  receipt  by 
it  of  a  construction  permit.  The  training  of  all  of  its  technical  employees 
would  be  under  the  supervision  of  Mr.  Compton,  who  has  acquired  ex¬ 
tensive  experience  in  that  field,  and  there  would  also  be  available  to  this 
applicant  the  services  of  Mr.  Maloney  who  has  also  had  considerable 


experience  in  the  training  of  studio  personnel.  The  full  staff  of 


70  persons,  when  completed,  would  be  engaged  for  one  month  of 
"dry-run”  operation  before  the  station  begins  its  commercial  service. 

In  view  of  the  foregoing,  it  is  obvious  that  no  decisional  difference 
exists  between  the  applicants  here  and  that  no  preference  is  in  order  on 
this  score.  KTBS,  Inc.,  10  RR  611,  669-870;  WKRG-TV,  Inc. ,  10  RR 
225,  268-268b.  The  training  programs  of  each  are  seen  to  be  completely 
adequate  to  insure  the  effectuation  of  the  programming  plans;  and  just 
as  in  the  case  of  the  hiring  of  staff,  no  preference  will  be  accorded 
simply  because  an  applicant  commences  its  training  program  years  in 
advance  of  actual  operation.  To  award  a  preference  on  such  a  basi  s 
would  be  completely  unrealistic:  There  is  obviously  ample  opportunity 
to  institute  the  training  program  after  the  permit  is  obtained .  ♦/ 


♦  /What  has  been  said  in  the  above  paragraphs  in  connection  with  training 
programs  and  the  hiring  of  staff  personnel  is  equally  applicable  to  the 
Examiner* s  award  of  a  preference  to  Wichita  TV  because  it  '*has  made 
more  definite  arrangements  than  either  of  the  competing  applicants  for 
the  purpose  of  obtaining  program  material**,  both  live,  news,  and  film. 
No  preference  on  this  basis  is  here  awarded. 
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21.  As  to  studio  proposals,  the  Examiner  foimd,  on  the  basis  of 
the  facts  set  out  in  paragraphs  64,  127,  157,  that  "the  proposal  sub¬ 
mitted  by  Wichita  TV  for  the  construction  and  installation  of  its  pro¬ 
posed  studios  have  been  much  more  carefully,  thoroughly  and  realistically 
planned  than  have  those  of  either  of  the  competing  applicants,  and  that 
such  proposal  would  actually  provide  facilities  for  pz*ogram  production 

i 

superior  in  size,  design  and  arrangement  to  those  of,  both  of  its  compe- 

1 

titors."  (pp.  118-119,  Initial  Decision)  However,  v^e  do  not  believe,  in 

I 

the  circumstances  of  this  case,  that  his  award  of  a  preference  to  Wichita 
TV  on  this  basis,  made  also  in  connection  with  the  la|tter’s  programming 
proposals,  is  warranted.  Radio  Fort  Wayne,  Inc.,  ^  HR  1221,  1222; 
McClatchy  Broadcasting  Company,  9  RR  1190,  1220ej.  The  studios  pro¬ 
posed  by  all  of  the  applicants  are  fully  adequate  to  ca^ry  out  their  pro- 

I 

gramming  proposals  and,  therefore,  no  decisional  recognition  is  attached 
to  Wichita  TV^s  more  impressive  showing  in  this  respect.  So  also  on 
the  aspect  of  technical  planning,  personnel  scheduling,  etc. ,  for  the 
proposed  television  operation,  a  comparison  of  the  applicant's  planning 
here  does  not  reveal  any  differences  bearing  signific^tly  on  the  likeli¬ 
hood  of  their  carr3nng  out  their  programming  commiti^ents.  See  Sacra- 

men to  Broadcasters,  Inc.,  10  RR  615,  642m-642n.  j 
— -  ■■■'  —  -  1 

22.  The  next  factor  to  be  considered  is  that  of  broadcasting  ex¬ 
perience.  We  believe,  in  view  of  the  exceptions  filed  |by  the  Broadcast 

j 

Bureau,  that  some  e^lanatory  remarks  as  to  the  weight  to  be  attached 

j 

this  factor,  are  desirable.  We  are  here  concerned  wijth  the  "know-how" 
which  the  principals  of  an  applicant  may  have  acquire<j  through  participa¬ 
tion  in  broadcast  operations  and  which  may  be  of  aid  tp  the  applicant  in 

i 

carrying  on  its  TV  operation.  Sacramento  Broadcasters,  Inc. ,  10  RR 
615,  642o.  There  is  no  question  of  the  pertinency  of  sjuch  "know-how" 

when  the  experience  is  obtained  in  the  TV  field  itself.  |  The  Broadcast 

5207  ^ 

8264  Bureau  argues,  however,  that  "it  has  not  been  demonstrated  on 

the  record  of  this  case  that  extensive  training  and  experience  in  AM 

broadcasting  by  the  principals  or  employees  of  KFH  aiid  KANS  will  be 
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of  any  special  value  in  the  operation  of  the  television  station  proposed 
by  these  applicants.  .  .  ”  First,  we  point  out  that  we  are  here  concerned 
only  with  the  e:q)erience  of  the  principal,  not  the  employees  or  the  appli* 
cant  as  distinguished  from  its  principals.  As  to  the  Bureau* s  main  point, 
we  believe  that  while  experience  in  the  TV  field  itself  is  more  in  point 
on  the  policy  considerations  imderlying  this  factor,  competence  derived 
from  broadcast  operations  in  the  radio  field  is  also  pertinent  (although 
perhaps  to  a  lesser  degree).  We  also  point  out  that  this  factor  is  not 
of  the  same  importance  in  our  comparative  process  as  its  related 
criterion — past  broadcast  record.  See  Tampa  Times  Company,  10  RR 
77,  137;  W JR,  The  Goodwill  Station,  Inc. ,  9  RR  227  ,  260i.  With  this 
as  background,  we  take  up  the  broadcast  experience  of  the  three  com¬ 
peting  applicants  in  this  proceeding.  It  is  apparent  that  the  principals 
of  KFH  and  KANS  have  had  substantial  and  lengthy  experience  in  the  radio 
field  and  merit  a  clear  preference  over  Wichita  TV  in  this  respect.  On 
the  other  hand,  as  to  actual  experience  in  the  television  field,  only  one 
of  the  present  principals  of  the  applicants — Maloney  of  Wichita  TV — is 
shown  to  have  such  experience.  As  noted,  we  are  not  here  concerned, 
as  was  the  Examiner  to  a  considerable  degree,  with  the  experience  of 
the  employees  of  the  applicants.  Nor  do  we  find  that  the  efforts  of  the 
principals  of  the  three  applicants  to  familiarize  themselves  with  television 
in  the  months  preceding  the  hearing,  affect  our  conclusion  on  this  score. 
While  such  efforts  are  commendable,  we  note  two  considerations:  (a) 

That  as  between  the  applicants,  no  decisional  difference  exists  as  to 
such  familiarization  efforts;  and  (b)  that  in  any  event,  the  experience  we 
here  seek  to  evaluate,  is  not  primarily  concerned  with  such  efforts  of 
familiarization  but  with  that  gained  through  actual  participation  over  sub¬ 
stantial  periods  in  the  operation  of  a  television  station.  It  follows  that 
Wichita  TV  is  entitled  to  a  preference,  but  only  a  slight  one  in  view  of 
Maloney* s  holdings,  over  its  rivals  on  the  factor  of  television  experience. 
Our  overall  conclusion  in  this  field  of  broadcast  experience  is  that  KFH 
and  KANS  are  entitled  to  a  slight  preference  over  Wichita  TV;  for  while 


327 


their  superiority  comes  in  a  perhaps  less  important  area  (radio  broad¬ 
cast  experience  as  against  TV  broadcast  experience),!  their  margin  of 
superiority  in  such  area  is  greater  than  that  of  Wichita  TV  in  its 
field  of  superiority  (television  experience).  Scripps-koward  v.  FCC, 

7  RR  2001,  2003;  par.  28,  infra. 

23.  The  Examiner  awarded  Wichita  TV  a  prefeirence  because  its 
proposal  ’’with  respect  to  its  program  advisory  committee  is  far  more 
substantial,  realistic  and  comprehensive  in  character^  and  provides 

j 

much  greater  assurance  of  achieving  an  efficient  and  ^representative 
program  service,  than  those  offered  by  either  of  the  Competing  appli¬ 
cants.”  (p.  125,  Initial  Decision).  The  proposals  of  ^he  three  applicants 
in  this  respect,  set  out  fully  in  the  facts,  are  divergent  ones.  KFH 
relies  upon  a  citizens’  advisory  council  consisting  of  |n  educational 
and  a  religious  committee;  KANS,  on  a  viewer  panel  0f  about  550  per¬ 
sons  who,  in  response  to  the  questionnaires  returned  fn  the  Whan  survey, 
specifically  indicated  their  willingness  to  serve  therebn;  and  Wichita  TV, 

5208 

8265  program  advisory  committees  to  be  composed  of  members  of 

its  own  board  of  directors,  who,  to  a  great  extent,  have  been  long-time 
residents  of  the  Wichita  area  and  have  been  selected  cjn  the  basis  of  their 
background  of  specialized  professional  or  civic  experience  (see  par.  17). 
We  do  not  believe  the  award  of  a  preference  by  the  Examiner  to  Wichita 
TV  on  this  score  is  warranted.  The  proposals  of  all  ^ree  applicants 
appear  to  be  sincere,  well  thought-out  efforts  to  maini:ain  a  continuing 
sensitivity  to  the  area’s  needs  and  desires.  We  do  noi  feel  we  can,  on 
the  basis  of  this  record,  single  out  dnejparticular  approach  as  superior 

I 

to  others.  Thus,  while  we  agree  with  the  Examiner  tl^at  some  doubt 
exists  as  to  the  value  of  the  KANS  method,  we  believe  lit  would  be  in¬ 
appropriate,  on  this  record,  for  us  to  find  that  applic4nt’s  approach 
inferior  to  those  of  KFH  or  Wichita  TV.  We  conclude  that  no  preference 
can  properly  be  awarded  in  this  area  of  comparison. 
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25.  We  have  in  the  preceding  paragraphs  given  attention  to  the 
various  factors  pertinent  to  the  question  of  the  likelihood  of  effectuation 
by  the  apflicants  of  their  respective  proposals,  including  their  remain¬ 
ing  sensitive  to  the  community's  needs.  We  believe  it  desirable  to  set 
forth  here  our  conclusion  on  this  basic  question  and  not  to  await  the 
final  evaluation,  taking  into  act^ount  all  the  factors  at  the  end  of  our 
decision  (pars.  29,  30,  infra).  In  comparing  KANS  and  Wichita  TV  on 
this  score,  it  is  apparent  that  the  latter  must  be  favored.  The  best 
evidence  available  as  to  KANS'  capabilities  in  this  field  is  its  past  broad¬ 
cast  record;  and  this  has  been  seen  to  be  significantly  deficient  in  several 
respects,  both  as  to  promise  as  against  performance  and  the  overall  rec¬ 
ord  of  meeting  the  listening  needs  of  the  area  involved.  Such  a  record, 
considered  together  with  its  slight  preference  on  the  less  important 
factor  of  broadcast  experience,  cannot,  in  the  circumstances  of  this 
case,  be  held  to  counterbalance  Wichita  TV's  excellent  showing  on  the 
factors  of  local  residence,  civic  participation,  diversification  of  the  back¬ 
ground  of  the  participating  principals,  and  integration  of  ownership 
and  management.  We  include  the  latter  factor  as  favorable  to  Wichita 
TV,  although  we  noted  that  the  two  applicants  are  substantially  equal 
thereon  when  viewed  "on  paper",  because,  as  we  observed  in  paragraph 
11  and  V,  page  40,  weight  cannot  here  be  properly  attached  to  KANS' 
showing  on  this  factor  in  the  face  of  the  overriding  evidence  of  a  past 
broadcast  record  which  does  not  reflect  favorably,  in  a  comparative 
sense,  on  that  applicant  in  this  area.  Turning  to  a  comparison  of  the 
KFH  and  Wichita  TV  proposals  in  this  respect,  it  is  again  necessary  to 
compare  the  past  record  of  an  established  broadcaster,  together  with  a 
slight  superiority  in  the  experience  factor,  against  newcomer  Wichita 
TV's  superiority  in  the  above  enumerated  factors  of  integration  of 
ownership  and  management,  local  residence,  civic  participation  of  its 
principals,  and  diversification  of  the  background  of  persons  participating 
(see  paragraphs  15-17,  22  for  the  margin  of  superiority  as  to  each  factor). 
As  we  have  stated,  this  is  a  difficult  task  because  of  the  dissimilar  nature 
of  the  factors  being  compared.  Had  KFH  established  its  past  broadcast 
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record  as  the  excellent  one  it  claimed  it  to  be,  KFH  would  have  clearly 
been  entitled  to  a  preference  in  this  point  of  compari^son.  McClatchy 
Broadcasting  Company,  9  PH  1190.  But  as  set  forth!  in  detail  in  para- 
graph  13,  we  have  found  that  KFH’s  past  record,  wh^le  wholly  satisfac- 

I 

tory  on  the  aspect  of  "promise  as  against  performan^e^^  is,  with  respect 

I 

to  the  other  aspect — the  record  of  meeting  and  remaking  sensitive  to  the 

i 

areals  needs — not  the  superior  one  contended  for  by  ^at  applicant  because 

I 

of  several  weak  spots  in  significant  areas.  Our  fina^  conclusion  was  that 

_  I 

the  KFH  record  is  essentially  a  good  one  which  does  |provide  promise  of 

I 

substantial  fulfillment  of  its  TV  proposals.  Against  ^at,  we  have  the 
excellent  showing  of  Wichita  TV  on  the  noted  less  persuasive  factors. 

This  showing,  while  bottomed  on  such  different  and  l^ss  demonstrative 
factors,  also  indicates  the  likelihood  of  substantial  fulfillment  by  Wichita 
TV  of  its  proposals.  Our  conclusion  in  the  difficult  judging  process  in¬ 
volved,  is  that  KFH’s  above  noted  showing  on  the  more  persuasive  factor 
has  been  offset  by  the  excellent  Wichita  TV  showing  on  the  less  persuasive 
factors.  This  being  so,  we  conclude,  in  the  circums^nces  before  us. 


that  neither  applicant  has  demonstrated  that  it  should 


be  awarded  a  pref  er- 


ence  over  the  other  with  respect  to  effectuation  of  its  proposals. 


Other  Public  Interest  Factors  i 

^  ■■  ----- 

26.  The  remaining  factor  to  be  taken  up  is  tha^  of  diversification 

1 

of  control  of  the  media  of  mass  communications.  In  View  of  our  many 

I 

recent  decisions  (see  e.g. ,  McClatchy  Broadcasting  Company,  9  HR 
1190,  1220i-1220j;  KTBS,  Inc. ,  10  RR  811,  874-876a|;  Tampa  Times 
Company,  10  RR  77,  138),  no  explanatory  or  background  discussion  is 

I 

needed  here.  We  are  not  inclined  to  disturb  the  conclusion  of  the  Exam¬ 
iner.  Of  the  three  applicants  in  this  proceeding,  Wichita  TV  alone  has 

i 

no  interest  or  associations  whatever  with  any  existing  radio  stations, 
newspapers  or  other  media  of  mass  communications.  |  On  the  other 
hand,  KANS  is  the  licensee  of  an  AM  station  located  ill  Wichita,  another 
AM  station  located  in  Weslaco,  Texas,  and  O.  L.  Tailor,  its  principal 
and  controlling  stockholder,  owns  a  beneficial  interest  in  all  of  the 
capital  stock  of  a  corporation  operating  a  TV  station  ^  Weslaco.  The 
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policy  of  diversification,  both  as  to  the  locality  involved  and  as  to  overall 
8267  broadcast  interests  without  regard  to  that  locality  (Radio  Fort 
Wayne,  Inc.,  9  RR  1221,  12221-1222m),  will  be  furthered  by  a  grant  to 
Wichita  TV  over  KANS.  In  determining  the  extent  of  the  preference, 
we  have  taken  into  consideration  the  other  media  of  mass  communica¬ 


tions  in  the  Wichita  area.  The  existence  of  such  other  media,  however, 

I 

does  not  render  the  diversification  policy  inoperative,  as  KANS  contends. 
McClatchy  Broadcasting  Company,  9  RR  1190,  1220 j. 

27.  As  to  KFH,  we  note  that  this  applicant  is  also  the  licensee  of 
one  of  the  five  AM  stations  in  Wichita  (with  power  of  5  kw,  day  and  night, 
DA  at  night),  and  that  it  is  also  the  licensee  of  the  only  FM  station  located 
in  Wichita,  and,  indeed,  in  Kansas.  One-half  of  the  capital  stock  of 
KFH  is  presently  owned  by  one  of  the  two  daily  (and  Sunday)  newspapers 
in  Wichita — the  Eagle.  It  is  urinecessary  to  repeat  here  the  circulation 
and  other  data  set  out  as  to  that  newspaper  in  pars.  13-16,  particularly 
15  and  16,  Findings.  We  note  that  if  a  grant  is  here  made  to  KFH,  the 
Eagle's  stockholding  would  be  reduced  from  50%  to  37. 91%  of  the  out¬ 
standing  stock  of  KFH.  It  is  on  this  contemplated  reduction  that  KFH 
bases  its  argument  that  a  grant  to  it  would  be  in  accordance  with  the  Com¬ 
mission's  policy  of  encouraging  diversification  of  the  control  of  the  media 
of  mass  communications.  But  to  this  argument,  two  countervailing  con¬ 
siderations  must  be  pointed  out.  First,  there  is  no  showing  that  the  re¬ 
duction,  while  it  will  mean  the  loss  of,  at  the  least,  negative  legal  voting 
control  over  KFH  by  the  Eagle,  will  result  in  any  change  of  actual  working 
control.  The  newspaper  would  still  be  the  largest  single  stockholder  in 
the  applicant  corporation — its  holding  being  at  least  50%  greater  than  the 
holding  of  any  other  stockholder;  and  we  note  the  fact  that  the  three  large 
individual  stockholders  (the  Rigbys  and  Mrs.  Wise)  reside  at  great  dis¬ 
tances  from  Wichita  and  do  not  actively  participate  in  the  affairs  of  KFH 
(see  pars.  5-9  for  their  participation  and  the  clear  leadership  of  Marcellus 
Murdock  in  KFH's  operation).  In  the  face  of  this,  we  do  not  believe  that 
significant  weight  can  be  attached  to  the  introduction  of  the  new  stock¬ 
holders,  none  of  v^om  owns  really  significant  individual  amounts,  or 
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I 

the  fact  that  the  Eagle  will  have  only  two  out  of  seven  Idirectors  on  the 

i 

reconstituted  board  of  directors.  The  Examiner,  therefore,  correctly 
concluded  that  the  Eagle  would  still  be  the  dominant  o|r  leading  stockholder 

_  I 

in  KFH.  Second,  even  assuming  that  there  will  be  a  i^arked  change  in 
the  Eaglets  position  in  the  affairs  of  the  applicant  cor^wration  V,  there 

i 

is  no  question,  and  KFH  does  not  so  argue,  that  the  E^gle,  as  the  largest 

1 

single  stockholder,  will  not  have  a  substantial  voice  i^  the  proposed  TV 
operation.  It  follows  that  a  preference  on  the  diversiiication  policy  must 
sail  be  accorded  Wichita  TV  (WKRG-TV,  Inc. ,  10  Rlj  225  ,  268j).  For, 
8268  reduction  (which  is  here  assumed  to  h^ve  a  substanUal 

effect  on  the  Eaglets  position  in  KFH’s  affairs)  is  taken  into  considera¬ 
tion,  the  question  still  remains,  will  the  policy  of  diversification  be  fur¬ 
thered  by  a  grant  to  the  applicant  which  has  an  AM  and  FM  station  in 

j 

Wichita  and  also  embraces  a  newspaper  having  a  substantial  interest  and 

i 

correspondingly,  a  substantial  voice  in  it,  or  to  the  aiipUcant  which  has 
no  mass  communications  interests  at  all.  The  mere  i^tatement  of  the 

I 

question  compels  the  answer  that  a  preference  should  given  to  Wichita 

TV  on  this  factor.  Final  Evaluation 

28.  We  have  in  the  prior  paragraphs  attempted  to  delineate  the  mar- 

! 

gin  of  superiority  of  an  applicant  over  its  rivals  and  tl^e  relative  impor- 

i 

tance  of  the  factor  or  criterion  under  consideration  in  Ithe  circumstances 


of  this  case.  We  come  now  to  the  final  evaluation,  whjlch  we  recognize 

i 

must  not  be  a  mere  mechanical  process.  The  followii^g  statement  by  the 

I 

court  in  the  Scripps-Howard  case,  7  RR  2001,  2003,  ip  particularly  perti¬ 
nent  here:  | 

^^Nor  may  the  Commission  .  .  .  simply  add  up  tl|e  factors  as  to 
which  each  is  superior  and  decide  according  to  t^e  numerical 

♦/It  should  be  noted  here  that  if  this  were  the  case,  kFH’s  arguments 
based  on  its  past  broadcast  record  would  be  correspondingly  adversely 
affected;  for  its  argument  on  past  broadcast  record,  wiiile  still  of  con¬ 
siderable  significance,  would  nevertheless  be  diminished  proportionately 
to  the  extent  that  the  old  ownership  responsible  for  that  record  is  being 
replaced  by  new,  untried  persons.  Cf.  Tampa  Times  Company,  10  RR 
140,  140f.  ^ 


332 


results.  This  would  eliminate  the  exercise  of  judgment  as  to 
where  lies  the  greater  public  interest.  .  .  There  must  be  a 
weighing  of  the  relative  importance  of  the  several  factors  in¬ 
volved.  Assuming  minimum  qualifications  in  all  essential  re¬ 
spects,  superiority  in  those  matters  most  conducive  to  the  public 
interest  will  outweigh  superiority  of  a  rival  in  others.  Similarly, 
a  slight  degree  of  superiority  in  several  factors  might  be  more 
than  offset  by  substantial  inferiority  in  one.  ” 

29.  Comparing  Wichita  TV  against  KFH,  we  have  concluded  that 
Wichita  TV  is  entitled  to  a  slight  preference  over  the  latter  because  its 

I  programming  proposal  more  completely  fulfills  the  educational  needs  of 
the  area  in  question.  We  have  concluded  that  these  two  applicants  are 
substantially  equal,  and  that  therefore  neither  is  entitled  to  a  preference, 
with  respect  to  the  overall  question  of  effectuation  of  programming  pro¬ 
posals  together  with  remaining  sensitive  to  the  areals  needs.  Finally, 
Wichita  TV  merits  a  preference  over  KFH  on  the  factor  of  diversifica¬ 
tion  of  control  of  the  media  of  mass  communications.  The  foregoing  sum¬ 
mary  compels  the  conclusion  that  the  public  interest  would  be  served  by 
the  grant  of  the  Wichita  TV  application  in  preference  to  that  of  KFH. 

30.  Assuming,  as  we  have  for  the  reason  stated,  that  KANS  is  to 
be  given  comparative  consideration  with  Wichita  TV,  the  latter  is  also 
to  be  preferred  over  KANS.  Wichita  TV  merits  a  slight  preference  with 
respect  to  its  proposed  local  live  progranuning  (specifically,  in  the  cate¬ 
gories  of  education,  discussion,  and  agriculture).  Wichita  TV  is  also 

to  be  preferred  on  the  likelihood  of  its  carrying  out  its  pi'oposals  as  well 

as  remaining  sensitive  to  the  areals  needs  (see  par.  25),  and  on  the  policy 

of  diversification  of  control  of  the  media  of  mass  commimication.  In 

view  of  the  foregoing,  it  is  concluded  that  Wichita  TV  is  to  be  preferred 

over  KANS  as  to  the  permit  here  in  contest. 

5212  31.  ACCX)RDINGLY,  IT  IS  ORDERED,  This  8th  day  of  June,  1955, 

8269 

that  the  application  of  Wichita  Television  Corporation,  Inc.  for  a 
permit  to  construct  a  new  commercial  television  station  in  Wichita, 
Kansas,  on  Channel  3  IS  HEREBY  GRANTED,  subject  to  the  condition 
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that  its  antenna  structure  be  painted  and  lighted  in  ac^cordance  with  Part 

j 

17  of  the  Commission's  Rules;  and  that  the  applicatic^ns  of  The  Radio 
Station  KFH  Company  and  Taylor  Radio  and  Televisic^n  Corporation  for 
the  use  of  the  same  channel  assigned  to  Wichita,  Kai^sas  ARE  HEREBY 


DENIED. 


Released:  June  9,  1955 
(SEAL) 


i 

FEDERAL  CX)MMUNICAT|0NS  COMMISSION* 

/s/  Mary  Jane  Morris 
Secretary  | 

[  Signed  by  Above  and  Mailed  by 
Jun  -  9,  1955,  EBM,  Mail  &  Files] 


^See  attached  Dissenting  Opinion  of  Commissioner  L^e  in  which  Chair 

I 

man  McConnaughey  Joins.  ! 
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5213  DISSENTING  OPINION  OF  COMMISSIONER  LEE 

IN  WHICH  CHAIRMAN  MC  CONNAUGHE Y  JOINS 
I  believe  we  should  approve  the  application  of  The  Radio  Station 
KFH  Company.  KFH-AM  is  a  pioneer  AM  station,  having  started  its 
operation  as  far  back  as  1922,  and  it  is  one  of  the  five  AM  stations  in 
that  city.  It  has  rendered  outstanding  service  to  people  in  the  Wichita 
area.  KFH  has  also  operated'the  only  FM  station  in  Kansas  since  1948. 

I  think  the  owners  of  these  stations  know  the  community  needs  best  and 
would  render  an  outstanding  service  in  television  in  Whicita,  as  they  have 
in  radio.  It  seems  to  me  that  the  real  field  in  which  KFH  excelled  was 
'  in  the  likelihood  of  effectuating  its  program  proposals  and  of  remaining 
sensitive  to  the  area's  needs.  KFH  made  strenuous  efforts  to  plan  and 
develop  its  local  live  programming.  It  made  the  most  comprehensive 
survey  of  the  needs  of  the  area.  It  worked  with  civic  organizations  and 
the  Chamber  of  Commerce,  ^d  did  ever3rthing  possible  to  insure  that 
this  would  be  one  of  the  high-lights  of  their  operation.  True,  the  Exam¬ 
iner  did  give  a  preference  to  KFH  because  of  its  planning  and  effectua¬ 
tion  of  its  program  for  the  training  of  personnel  for  television. 

I  note  that  the  Commission  has  also  awarded  Wichita  TV  a  slight 
preference  over  KFH  in  proposed  programming  (specifically  with  respect 
to  educational  programs).  I  believe,  especially  in  view  of  the  reliance 
by  Wichita  TV  on  University  of  Wichita  programs  not  shown  to  be  capable 
of  fulfillment,  that  the  two  applicants  are  substantially  equal  in  this 
respect,  and  that  no  preference  is  in  order.  In  any  event,  the  preference 
accorded  Wichita  TV  is  so  slight  as  not  to  overcome  the  overall  prefer¬ 
ence  accorded  KFH  on  its  past  broadcast  record  and  on  the  likelihood  of 
effectuation  based  on  such  record. 

The  attempt  to  belittle  or  diminish  that  outstanding  record  (see 
par.  13)  amounts  really  to  placing  emphasis  on  small  and  trivial  matters 
and  cannot  stand  careful  scrutiny.  The  fact  is  that  the  record  is  one  of 
the  most  excellent  and  outstanding  ones  compiled  by  any  licensee  of  this 
Commission.  KFH  received  award  after  award  from  Billboard,  Variety, 


335 


Freedom  Foundation  and  others  for  the  excellence  of  its  programs  and 
for  the  high  standard  of  its  public  service  operation.  I  Against  this  super- 

I 

ior  and  outstanding  record,  we  weigh  no  record  at  al^  from  Wichita 

I 

Television.  The  decision  to  be  reached  was  which  ohe  of  these  appli- 

I 

cants  knows  more  about  the  community's  needs,  whij^h  applicant  is 
most  likely  to  be  responsive  to  the  community’s  neecjte  and  which  appli¬ 
cant  can  be  relied  upon  to  a  greater  extent  to  carry  ^ut  its  television 

I 

commitments.  We  had  KFH’s  splendid  record  befor^  us  —  we  had  noth- 

i 

ing  from  Wichita  Television  but  promises.  | 

5214 

8271  As  to  diversification,  1  do  not  think  that  in  the  jcase  of  awarding  a 

i 

license  to  a  local  newspaper,  which  is  not  a  monopoly,  that  diversifica- 

i 

tion  should  outweigh  all  other  factors  in  the  case.  I|he  applicant,  KFH, 
is  partially  owned  by  the  Wichita  Eagle  which  has  ne^tive  control  of  the 

I 

radio  station,  owning  one -half  of  the  capital  stock  of|  KFH  at  this  time. 
The  Eagle  publishes  one  of  the  two  newspapers  in  Wichita  and  has  done 
so  since  1872.  It  was  established  by  Victor  Mur  doc  ^  and  is  published 
today  by  his  son,  Marcellus  Murdock.  If  a  TV  perniit  were  granted 
KFH,  the  Eagle  would  hold  only  some  38%  of  the  stOQk  and  the  Examiner 
furthermore  pointed  out  that  the  operations  of  KFH  dnd  the  Wichita 
Eagle  are  separate  and  distinct.  In  this  case  the  sejrvice  rendered  by 

I 

the  newspaper  and  the  radio  station  would  seem  to  merit  consideration 
instead  of  being  regarded  as  a  factor  to  be  held  agaijist  them.  News¬ 
paper  ownership  should  be  only  one  of  the  numerous  j  comparative  factors 

j 

to  be  weighed  in  reaching  a  decision. 

I 

As  of  January  1,  1954,  there  were  349  commercial  TV  stations  on 
the  air,  103  or  30%  were  stations  in  which  newspapers  had  majority  or 

I 

minority  interests.  Of  the  556  authorized  TV  stations  as  of  the  same 

i 

date,  129  had  newspaper  affiliations.  While  no  similar  tabulation  has 

been  completed  for  1955,  it  is  believed  that  roughly  the  same  propor- 

I 

tions  of  newspaper-TV  affiliations  hold.  j 

i 

1  am  impressed  with  the  fact  that  a  newspaper  j  necessarily  must 
have  its  roots  very  deep  in  the  community.  Over  a  ^riod  of  25  years, 
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KFH  and  the  Eagle  have  accumulated  knowledge  and  experience  concern¬ 
ing  the  needs  of  the  community  and  how  it  can  best  be  served.  News¬ 
papers  are  the  first  ones  that  are  behind  the  drives  for  support,  for 
public  projects,  for  slum  clearance,  and  other  improvements  in  the 
community.  Of  course,  it  is  good  business  for  them  to  be  deeply  involved 
in  the  affairs  of  the  community  and  I  am  convinced  that  this  would  carry 
over  into  the  operation  of  a  television  station.  I  would  give  KFH  a 
point  of  preference  for  -  instead  of  against  -  based  on  newspaper  owner¬ 
ship.  As  1  have  said  publicly  before,  I  am  impressed  with  the  stability 
of  newspaper  owned  stations  and  their  records  show  exceptionally  good 
operation  and  will  show  very,  very  little  turnover.  Nor  have  they  ever 
been  charged  to  my  knowledge,  with  trafficking  in  licenses. 

I  believe,  therefore,  that  the  award  of  the  permit  here  in  contest 
should  go  to  KFH  and  not  to  Wichita  TV. 


337 


I 

I 

i 

6715  CLARENCE  E.  VOLLMER,  | 

called  as  a  witness  on  behalf  of  Wichita  Television  Cprporation,  Inc. , 

j 

having  been  first  duly  sworn,  was  examined  and  testified  as  follows: 

DIRECT  EXAMINATION  j 

j 

6726  Q,  Mr.  Vollmer,  approximately  how  long  do  3^ou  believe  it  will 
take  to  build  the  building  specified  in  Exhibit  23  and  ^xhibit  25?  A.  Five 
months.  ! 

i 

Q.  Are  you  satisfied,  sir,  that  you  can  build  ii  in  that  time? 

A.  Yes. 

♦  ♦♦♦♦♦ 

I 

6742  Q.  Was  it  not  your  testimony  that  you  thought  this  building  could 
be  completed  within  five  months  after  you  started  it?i  A.  That  is  right. 

Q.  Is  it  not  possible,  Mr.  Vollmer,  that  at  th6  time  you  were  to 
start  this  building,  you  and  your  company  might  be  heavily  committed  in 

6743  another  activity  so  that  the  five  months  might  l^ave  to  be  extended? 

I 

A.  No,  because  I  am  keeping  this  commitment  open  juntil  this  thing  is 

i 

settled.  I 

Q.  What  is  your  understanding  as  to  when  this  building  project  may 
have  to  be  undertaken?  A.  Any  time  between  now  and  another  year  or 
two  years  it  might  be.  But  we  will  keep  somebody  c^pen  all  the  time.  The 

I 

way  it  is  going  it  might  be  longer.  That  commitmejit  is  written  for  three 
years.  As  long  as  that  is  in  force,  I  will  see  that  he  has  a  spot  in  our 

I 

organization  for  it.  j 

I 

4c  4e  ^ 

7575  ROBIN  D.  COMPTON 

called  as  a  witness  on  behalf  of  Wichita  Television  Corporation,  first 
having  been  duly  sworn,  was  examined  and  testified  is  follows: 

DIRECT  EXAMINATION 
BY  MR.  KOTEEN:  | 

#  4(  #  4c  4(j  # 

i 

7614  Q.  Will  you  turn,  sir,  to  Exhibit  24,  Volume  IH.  Before  coming 
to  that,  Mr.  Compton,  let  me  refer  you  again  to  Exhibit  No.  21,  Volume  11, 

i 

I 

i 


338 


which  contemplates  an  interim  operation.  A.  Yes,  sir. 

♦  ♦♦♦♦♦ 

MB.  KOPLOVTXZ:  Is  this  part  of  your  application?  Is  this  con¬ 
tained  in  your  application? 

MR.  KOTEEN:  No. 

MR.  KOPLOVTTZ:  Anything  to  do  with  interim  operation? 

MR.  KOTEEN:  No. 

7615  MR.  KOPLOVITZ:  Well,  I  am  wondering  whether  this  is  not  a  de¬ 
parture  from  the  application. 

MR.  KOTEEN:  No;  just  in  the  event  we  get  a  construction  permit 

I 

it  merely  demonstrates  what  the  applicant  proposes  to  do  until  the  com¬ 
plete  operation  in  the  application  is  constructed  and  ready  to  go  on  the 
air. 

MR.  KOPLOVTTZ:  I  should  think  if  it  was  part  of  your  proposal 
^  it  should  be  part  of  your  application;  if  it  is  not  in  your  application  it  is 
beyond  the  scope  of  the  hearing. 

MR.  KOTEEN:  Well,  you  will  note,  Mr.  Koplovitz,  that  on  page  1 
of  Exhibit  No.  21  it  states  merely  that  if  the  FCC  will  grant  permission 
for  interim  operation  this  is  what  we  propose  to  do  in  the  period  during 
which  our  major  operation  is  being  constructed. 

It  seems  to  me  that  certainly  there  is  no  need  to  file  an  application 
for  an  interim  operation  in  the  course  of  filing  an  application  for  a  major 
construction  permit,  and  we  are  merely  demonstrating  to  the  Commission 
what  our  plans  are  for  the  pei*iod  between  the  time  we  get  a  construction 
permit  and  at  the  time  our  large  studios  and  our  thousand-foot  tower 
and  the  rest  of  the  requirement  could  be  constructed. 

4c  4c  4c  4c  4c  4c 

7616  MR.  KOPLOVITZ:  We  had  plans  for  an  interim  tower,  and  none 
of  which  we  went  into  because  as  I  conceived  the  purpose  of  this  hearing 

;  it  was  a  comparison  between  the  actual  construction,  that  is,  the  station 
that  is  proposed,  and  I  assume  whoever  is  the  successful  applicant,  will 
seek  to  get  on  the  air  as  quickly  as  possible,  but  that  is  not  part  of  the 
proposal  here  for  comparative  consideration.  It  is  not  in  the  application. 
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*  *  *  *  I  4c  4c 

I 

! 

MR.  WILSON:  We  have  plans  for  interim  operation,  and  I  purposely 

I 

did  not  put  it  in  our  case  because  what  we  have  herej  is  a  comparative 
proceeding.  | 

MR.  KOTEEN:  That  is  correct.  I 

i 

MR.  WILSON:  What  you  would  have  the  Examiner  or  the  Commission 
do  is  to  make  comparative  findings  based  on  your  showing  of  interim  opera- 

i 

tion,  which  is  a  departure  from  the  application,  and|gets  into  an  area  that 

i 

I  purposely  avoided  because  I  didn't  think  it  was  a  p^t  of  the  plan. 

7617  MR.  KOPLOVITZ:  I  will  say  the  same  thing  i^  true.  You  will  find 
numerous  references  in  the  testimony  of  Mr.  Costello  for  an  interim 
operation  with  about  a  100-foot  tower.  What  we  propose  to  do  with  our 
main  construction,  our  proposed  program  plans,  as  they  will  be  reflected 

I 

by  the  use  of  the  facilities  for  which  we  are  making  application  —  we  are 

i 

not  making  application  now  for  interim  operation  an4  it,  therefore,  seemed 
to  me  that  it  was  beyond  the  scope  of  this  hearing. 

MR.  KOTEEN:  I  think  Mr.  Koplovitz'  statement  is,  in  part,  correct. 

I 

We  are  not  making  application  —  and  this  is  not  a  competitive  hearing  -- 

I 

to  determine  interim  operation;  it  is  to  determine  aiji  over-all  operation, 

which  is  our  presentation.  This  is  obviously  not  a  departure  from  it, 

i 

but  as  there  has  been  testimony  in  the  record  as  to  ^he  training  plans 
people  may  have  in  preparation  for  their  ultimate  ofjeration,  and  there  was 

j 

no  objection  to  that,  Mr.  Koplovitz  put  in  his  propoi^ed  training  plans, 

I 

Mr.  Wilson  put  in  his  proposed  training  plans,  theyjare  putting  in  things 

i 

that  they  contemplate  doing  between  the  time  of  a  grhnt  of  a  construction 

1 

permit  and  the  time  that  they  get  the  operation  contemplated  in  the  ap¬ 
plication  on  the  air  —  that  is  a  normal  thing.  I  think  the  testimony  has 
heretofore  been  that  somewhere  in  the  nature  of  a  sjx-month  period  or 

more,  depending  on  how  promptly  that  can  be  consummated  —  the  whole 

i 

application  and  the  whole  presentation  is  designed  tb  show  what  will  be 

I 

done  by  the  applicant  in  an  effort  to  accomplish  its  ultimate  purpose,  and 

7618  part  of  our  effort  is  the  fact  that  we  contemplate  this  interim  opera¬ 
tion.  We  have  an  arrangemait  with  RCA  as  to  the  aptual  leasing  of 


j 


equipment  for  that,  and  we  have  an  actual  lease,  which  is  also  shown  on 
i  Exhibit  21  for  use  of  a  building,  and  we  are  actually  paying  option  money 
on  that  lease  at  this  moment. 

MR.  KOPLOVITZ:  The  point  is  we  all  have  — 

MR.  KOTEEN:  No  one  prevented  you  from  showing  that.  This  is 
not  a  departure  from  the  application.  This  is  not  inconsistent  with  the 
application.  This  is  part  of  our  complete  plans  and  part  of  the  things 
we  plan  to  do. 

THE  PRESIDING  OFFICER:  The  point  is  if  I  permit  Mr.  Koteen 
i  to  put  this  in,  as  a  matter  of  fairness,  I  have  got  to  go  back  and  let  the 
other  applicants  do  the  same  thing. 

MR.  WILSON:  I  would  be  forced  to  do  that,  and  show  that  we  have  — 

MR.  KOPLOVITZ:  I  am  willing  to  stipulate  that  the  successful 
applicant  will  seek  to  get  on  the  air  as  quickly  as  possible  with  the  interim 
operation  shown  on  his  proposals. 

MR.  KOTEEN:  On  the  contrary,  now  KFH  testified  that  they  had 
plans  for  interim  operation,  but  that  they  had  abandoned  those  plans,  and 
I  recall  this  clearly. 

MR.  KOPLOVITZ:  That  is  because  nobody  else  was  proposing  it. 

MR.  KOTEEN:  I  do  not  care  why  you  abandoned  them,  but  they 
abandoned  their  plans  because  they  thought  they  could  get  on  the  air 
7619  more  quickly,  because  they  thought  they  had  some  kind  of  an  ac¬ 
celerated  arrangement  for  their  ultimate  operation. 

Just  as  they  are  going  to  try  to  show  they  were  going  to  get  on  the 
air  with  their  ultimate  operation,  we  are  showing  what  we  plan  to  do  in 
■  the  event  the  FCC  gives  us  a  construction  permit,  and  how  we  plan  to 
undertake  to  bring  television  service  immediately  to  Wichita.  It  is  the 
same  pre-operating  plan  in  effect  in  terms  of  pre-operating  prior  to  the 
major  operation  that  everyone  has  got. 

Now,  obviously  there  is  no  assurance  that  the  FCC  will  grant  it, 
but  I  think  we  are  permitted  to  put  this  in  to  show  the  efforts  to  which  we 
have  gone,  just  as  you  put  in  an  effort,  put  in  your  efforts,  to  show  what 
you  are  going  to  do  program-wise;  we  are  putting  this  in  to  show  the 


efforts  to  which  we  have  gone,  actually  signing  a  lea^e  for  a  transmitter 
site,  signing  and  having  an  agreement  with  RCA  as  tq  equipment  which 
we  will  lease  from  them,  and  having  made  a  study  of  exactly  how  we 
will  bring  television  service  to  Wichita  in  the  interini  period  before  we 

can  get  our  major  operation  on  the  air. 

♦  ♦  ♦  ♦  ♦  ♦ 

j 

7620  MR.  KOPLOVrrZ:  We  had  an  agreement  here  ^hat  we  would  ex¬ 
change  exhibits  on  November  7  or  at  least  deposit  exhibits.  This  option 
agreement  is  an  agreement  entered  into  on  January  6|,  1953,  and  it  is 
something  that  came  in  here  as  Exhibit  21,  and  was  not  submitted  in 
advance,  and  it  appears  to  me  as  something  conceiveil  as  a  result  of  the 

I 

previous  showings  of  the  two  previous  applicants,  arid  it  just  does  not 
seem  to  me  under  all  the  circumstances  that  it  is  faij:  to  allow  the  third 
applicant  to  come  in  with  an  interim  proposal  when  it!  was  not  shown  in 

the  application,  and  when  the  other  parties  to  this  proceeding  had  every 

i 

reason  to  believe  that  the  comparison  that  would  be  njiade  in  this  hearing 
would  be  a  comparison  of  the  facilities  sought  in  the  application  which  was 

I 

for  a  hundred  kilowatts  effective  radiated  power  withj substantially  the 

j 

7621  same  tower  height,  and  we  are  having  a  comparison  made  of  the 

i 

substantive  —  of  the  use  of  the  facilities  requested  iii  the  application. 

MR.  KOTEEN:  Now,  let  me  answer  that,  Mr.  | Examiner.  As  far 

i 

as  Mr.  Wilson  is  concerned  he  gave  estimated  costs  hnd  so  on  of  his 
given  plan.  The  same  thing  we  did;  no  one  ever  shc|ws  an  interim 
operation  in  any  television  application.  I  know  of  no | case  where  an 
interim  operation  has  ever  been  shown  in  a  televisioij  application. 

MR.  KOPLOVITZ:  That  is  not  so.  I  filed  many  of  them. 

^ 

MR.  KOTEEN:  Accepting  Mr.  Koplovitz*  statement,  which  I  cer¬ 
tainly  have  no  doubt  about,  or  Mr.  Wilson’s,  Mr.  Wilson  was  presenting 
a  complete  studio,  equipment  and  other  plans,  which  were  to  be  the 
basis  of  his  application  in  terms  of  its  ultimate  construction;  Mr.  Koplo- 
vitz  did  and  we  did.  The  interim  operation  is  merely  what  we  propose 

i 

to  do  in  advance;  it  is  the  same  thing  as  anyone  else  testifies  to  as  to 
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what  they  propose  to  do  in  advance. 

When  Mr.  Koplovitz  presented  his  application,  I  do  not  believe  that 

7622  his  application  showed  that  they  were  planning  at  any  time  to  ac¬ 
celerate  construction  of  their  buildings,  and  yet  when  the  application 
came  in,  the  exhibits  demonstrated  an  attempt,  at  least,  to  accelerate 
a  construction  of  their  buildings,  to  get  on  the  air  faster. 

MR.  KOPLOVITZ:  That  is  right,  with  our  permanent  proposal. 

MR.  KOTEEN:  With  your  permanent  proposal,  but  the  question  of 
what  you  were  going  to  do  prior  to  the  time  you  actually  got  your  construc¬ 
tion  ready  to  go  on  the  air  in  your  ultimate  proposal,  is  something  that 
comes  not  in  your  proposal,  anything  more  than  you  say,  *We  are  going 
to  have  a  training  plan”  or  that  you  say,  ^We  are  going  to  make  our 
program  contacts  in  advance.  ”  Those  are  things  you  set  forth  in  the 
hearing  as  to  the  efforts  you  are  making  and  to  show  the  initiative  of  the 
company. 

7623  This  is  just  a  transitional  thing  indicating  what  we  propose  to  do 
until  such  time  as  we  get  on  the  air,  just  as  Mr.  Koplovitz  came  in  and 

!  showed  that  they  bought  a  camera  and  what  they  were  going  to  do  until 
such  time  as  they  got  on  the  air,  and  I  do  not  particularly  remember 
what  else  KANS  has  done  to  show  what  they  were  going  to  do  until  they 
get  on  the  air  by  way  of  a  training  program. 

This  just  illustrates  our  thinking  and  planning  what  we  can  do  until 
we  get  on  the  air  with  our  ultimate  operation,  and  the  reason  I  want  to 
show  these  figures  through  Mr.  Compton  is  to  show  the  reasonableness 
;  of  what  we  plan  to  do. 

♦  ♦  ♦  ♦  ♦  ♦ 

7624  THE  PRESIDING  OFFICER:  I  cannot  admit  this  type  of  evidence 
unless  I  can  permit  the  others  to  do  the  same  thing. 

4e  !te  ♦  4c  4c 

7625  MR.  KOPLOVITZ:  MrL  Examiner,  I  am  just  now  looking  through 
our  exhibits,  and  I  note  that  the  contract  with  Mr.  Costello  has  an  Ex¬ 
hibit  C  called  ^Interim  Operation  Equipment”  proposing  to  furnish  a 
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Blaw-Knox  tower  and  various  other  equipment  necessary,  and  in  con¬ 
nection  with  that  there  had  been  arrangements  madi  to  borrow  or  ob¬ 
tain  from  RCA  a  transmitter  and  so  forth,  none  of  w^ich  we  put  in  on  the 
theory  that  we  felt  this  hearing  was  merely  confined  jto  a  comparison  of 
what  the  application  showed  which  was,  in  effect,  th|  use  of  Channel  3 
with  approximately  a  thousand-foot  tower  and  100  kilowatts  of  effective 

i 

radiated  power,  and  that  the  decision  would  be  predicated  on  the  basis 
of  what  we  proposed  to  do  during  our  first  year  of  operation  with  our  full 

I 

facilities  because,  obviously,  when  you  get  into  interim  operation  you 
cannot  put  on  the  same  program  proposal,  and  you  hdve  two  cases  really 
as  to  who  has  got  a  better  interim  operation  proposal,  and  it  seems  to 
me  we  get  into  an  area  where  we  are  almost  going  toj  have  another  little 

I 

hearing  on  the  interim  operation.  j 

j 

MR.  KOTEEN:  Mr.  Koplovitz:  That  is  overstating  it,  and  I 
think  it  is  an  effort  to  magnify  a  small  problem  in  or^er  to  make  it  seem 

I 

7626  necessary  to  reject  it.  j 

I 

MR.  KOPLOVITZ:  The  point  is  I  think  it  woul<^  cancel  it  out.  The 
point  is  we  are  getting  into  an  area  —  j 

MR.  KOTEEN:  We  have  not  undertaken  to  show  coverage  or  pro- 

I 

gramming.  All  we  are  showing  here  is  the  same  th^  that  we  showed 
in  the  entire  hearing;  the  hearing  has  been  devoted  90|  per  cent  to  showing  — 
MR.  KOPLOVITZ:  No.  | 

MR.  KOTEEN:  (continuing)  —  what  people  hav^  done  prior  to  getting 
on  the  air.  | 

MR.  KOPLOVITZ:  But  that  is  to  get  ready  for  your  actual  operation. 
MR.  KOTEEN:  That  is  correct. 

MR.  KOPLOVITZ:  Training  for  the  full-time  operation. 

MR.  KOTEEN:  That  is  what  we  are  doing  here.j  We  are  getting 
ready  for  the  full  operation,  and  these  are  the  efforts  we  have  made  to 
get  ready  for  the  full  operation. 

MR.  KOPLOVITZ:  Under  the  statement  made  b^  the  Examiner  that 
we  may  be  permitted  to  stipulate  what  efforts  were  made  and  what  ar¬ 
rangements  had  been  made  with  reference  to  interim  (j>peration  should 
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that  be  deemed  desirable  and  authorized  by  the  Commission,  I  have  no 
objection  to  all  three  of  the  applicants  being  given  an  opportunity,  and  I 
agree  with  Mr.  Koteen  that  ought  to  be  confined  to  what  can  be  demon- 
.  strated  as  having  been  in  effect  prior  to  the  commencement  of  this  hearing. 

*  4c  4c  4c 

7628  MR.  WILSON:  Are  you  planning  an  interim  operation  so  far  as 
power  and  transmitter  facilities  and  that  sort  of  thing  or  is  it  just  interim 
operation  for  studios? 

MR.  KOTEEN:  No,  we  have  a  letter  here  from  RCA  which  was 
submitted  when  the  exhibits  were  exchanged  showing  what  our  interim 
operation  plan  was. 

MR.  WILSON:  DonH  you  get  into  all  kinds  of  questions  about  what 
,  kind  of  coverage,  whether  it  is  going  to  be  adequate? 

MR.  KOTEEN:  No,  we  are  not  making  two  application  showings; 
we  are  just  showing  part  of  our  plans,  Mr.  Wilson;  there  has  to  be  some 
kind  of  a  rule  of  reason  on  a  cut-off.  We  are  not  putting  in  engineering 
staff  or  programming.  We  are  not  trying  to  make  two  presentations. 

Mr.  Koplovitz  said  he  bought  a  camera  and  they  are  running 
it  around  KFH  for  training  purposes.  You  said  you  did  certain  things, 
and  you  were  going  to  do  certain  things,  and  we  just  say  we  are  going  to 
do  this. 

4c  4c  4c  4c  4c  4c 

7630  MR.  KOTEEN:  Mr.  Examiner,  counsel  for  the  applicants  have 
,  agreed  to  stipulate  that  whichever  applicant  is  successful  will  offer  an 
interim  operation  on  Channel  3  at  Wichita. 

It  is  further  stipulated  that,  in  the  event  the  exhibits  with  respect  to 
interim  operation  offered  by  the  KFH  Company  have  not  been  accepted 
into  evidence,  they  will  be  admitted  into  evidence;  that  the  exhibits. 

Exhibit  21,  offered  by  the  Wichita  Television  Corporation,  Inc. ,  will  be 
accepted  into  evidence,  and  that  Taylor  Radio  &  Television,  Inc. ,  would 
have  a  letter  identical  to  the  letter  from  RCA,  which  the  Wichita  Television 
Corporation,  Inc.  has  shown  as  Exhibit  21,  Page  1-B  and  1-C,  which  will 
make  available  to  it  equipment  for  an  interim  operation  on  the  exact  terms 
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and  conditions  which  the  Wichita  Television  Corporation,  Inc.  has. 

1 

It  is  my  understanding  that  Commission  counsel  is  reserving  his 
decision  as  to  whether  or  not  he  joins  in  the  stipulation. 

MR.  KRAUSHAAR:  In  the  event  that  I  find  —  jin  the  event  that  I 
determine  that  I  am  unable  to  enter  into  this  stipulation,  your  Honor, 

I  would  like  the  opportunity,  then,  to  move  with  resjiect  to  these  offered 
exhibits.  | 

I  would  like  to  reserve  my  right  to  make  any  ikotion  with  respect 
to  the  offered  exhibits  that  I  may  deem  necessary.  | 

i 

THE  PRESIDING  OFFICER:  Very  well.  Is  tiat  agreeable  to 
7631  counsel;  that  stipulation  as  stated? 

MR.  WILSON:  It  is  agreeable  to  me. 

j 

MR.  KOPLOVITZ:  Yes,  sir. 

THE  PRESIDING  OFFICER:  Well,  this  stipuls  tion  is  accepted,  and 
under  such  stipulation,  the  exhibits  proffered  on  beh^  of  Wichita  Tele- 

I 

vision  Corporation  are  accepted  in  evidence.  j 

j 

(Wichita  Television  Erfiibit  21  was  received  in  evidence.) 

I 

♦  #  ♦  ♦  {  a|e  4c 

i 

1 

7811  MR.  KRAUSHAAR:  Your  Honor  will  recall  thajt  on  Friday,  Febru- 

i 

ary  13  an  exhibit  was  offered  and  received  as  Exhibit  No.  21  of  Wichita 
Television  Corporation,  having  to  do  with  a  proposecj  interim  operation. 

i 

There  was,  as  you  will  recall,  much  discussion  on  the  record  concerning 
the  admissibility  of  that  exhibit,  and  I  would  like  to  ^tate  for  the  record 
that  upon  mature  reflection  1  not  only  cannot  enter  in^o  the  stipulation  but 
that  I  have  to,  at  this  time,  object.  I  feel  I  have  to  at  this  time  object 
to  the  admissibility  of  Exhibit  No.  21  and  to  move  that  it  be  stricken. 

There  is  nothing  in  the  application  filed  with  the  Commission  by 
Wichita  Television  Corporation  which  in  any  way  indicates  that  they  pro¬ 
pose  an  interim  operation.  But  even  if  it  were  mentiioned  in  their  appli¬ 
cation  I  question  its  admissibility,  since  that  would  b^  the  subject  matter 
of  an  entirely  different  application.  If  the  parties  are  permitted  to  go 

I 

into  the  question  of  a  possible  interim  operation  in  pitoceedings  such  as 

i 

these,  I  think  that  it  would  unnecessarily  impede  the  hearing,  and  I  don't 
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think  it  is  relevant  to  any  of  the  issues  in  these  comparative  proceedings. 

If  the  applicants  want  to  make  a  statement  for  the  record  that  they 

7812  propose  to  apply  for  interim  operation,  so  be  it,  but  that  would  be 
the  subject  matter  of  an  entirely  different  application,  and  I  don’t  think 
anybody  is  prepared  to  state  in  advance  what  action  the  Commission  might 
take  on  such  an  application. 

THE  PRESIDING  OFFICER:  Hasn’t  it  been  the  practice,  before 
stations  commence  interim  operation,  that  they  file  an  application  for 
interim  operation  with  the  Commission? 

MR.  KOPLOVTTZ:  After  the  proceeding  is  over. 

MR.  KOTEEN:  Never  before. 

THE  PRESIDING  OFFICER:  Does  that  complete  your  statement? 

MR.  KRAUSHAAR:  That  is  the  sum  and  substance  of  it,  sir.  I 
therefore  move  to  strike  that  exhibit. 

THE  PRESIDING  OFFICER:  Does  anyone  want  to  comment  on  that 
statement?  I  don’t  want  to  rehash  the  whole  exhaustive  argument. 

MR.  KOPLOVTTZ:  I  kind  of  think  that  is  a  satisfactory  solution  of 
the  problem,  since  I  don’t  think  any  of  the  parties  involved  here  really 
e^ect  the  final  decision  will  turn,  on  a  comparative  basis,  on  the  pro¬ 
posed  interim  operation  but,  rather,  upon  the  comparative  basis  of  the 
facilities  for  which  the  application  has  been  filed.  While  I  agree  one 
party  or  the  other  might  seek  a  slight  advantage  by  arguing  he  has  made 
a  better  provision  for  interim  operation  in  the  event  he  is  the  successful 
applicant,  I  think  the  interim  operation  is  in  the  nature  of  a  condition 
subsequent.  You  have  to  first  be  the  successful  applicant  before  you  can 
begin  interim  operation  and  the  question  is  who  is  the  successful  appli- 

7813  cant. 

.4c  4c  4c  4c  4c  * 

7814  MR.  KOTEEN:  Mr.  Examiner,  I  only  want  to  say  this:  I  agree 
with  Mr.  Koplovitz  that  the  interim  operation  proposal  is  a  condition 
subsequent  to  a  grant,  and  so  is  the  programming  proposal,  so  is  that 
construction  proposal,  everything  is  a  condition  subsequent  to  a  grant. 
That  is  why  we  are  here,  for  a  condition  subsequent  to  a  grant. 
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As  fax  as  the  interim  operation  otherwise  goes  we  have  here  pro¬ 
posals  of  what  people  are  going  to  do  before  they  build  their  stations,  we 
have  proposals  of  what  they  are  going  to  do  between  the  time  they  get  the 
construction  permit  and  the  time  they  get  their  stations  built  and  what  they 
are  going  to  do  after  they  get  their  stations  built;  in  other  words,  we  have 

pre-operating  information  saturating  the  record,  and  we  have  post-operating 
inform^ation  satur^ng  the  recgrd.  ♦  ♦ 

7815  THE  PRESIDING  OFFICER:  Your  motion  covers  the  exhibit  too, 

does  it  not,  Mr.  Kraushaar?  j 

7816  MR.  KRAUSHAAR:  Yes,  Mr.  Examiner.  I  cannot  see  the  rele- 

1 

vance  of  the  exhibit.  Exhibit  21,  in  view  of  the  fact  ^hat  interim  operation 

I 

is  not  an  issue,  the  proposed  interim  operation  is  npt  an  issue  in  this 
proceeding.  As  I  understand  Mr.  Koteen's  argument,  the  basis  for  the 

claim  to  admissibility  of  the  document  is  to  show  th^  zeal  of  the  appli- 

1 

cant.  But  I  don^t  think  it  is  fair  to  the  other  applicants  inasmuch  as  this 
is  not  an  issue  in  the  proceeding,  the  proposed  interim  operation,  it  is 
not  fair  to  them  to  allow  those  documents  into  the  record. 

7817  THE  PRESIDING  OFFICER:  As  I  understand  iL  KFH  did  not  seek 

j  ' 

to  introduce  that  evidence  because  they  felt  it  would  not  be  admitted 

i 

under  the  issues.  i 

i 

MR.  KOTEEN:  How  do  we  know?  i 

THE  PRESIDING  OFFICER:  I  know  from  the  statement  of  counsel. 

I 

MR.  KOTEEN:  I  stated  whatever  Mr.  Koplovite’  people  have  done 

i 

is  in  his  exhibits,  and  I  stated  what  Mr.  Wilson^ s  people  have  done  is 

1 

something  they  can  put  in  their  exhibits.  The  fact  is  Mr.  Koplovitz  has 

I 

already  gone  forward  in  his  case  and  offered  it,  it  is  in  the  record. 

THE  PRESIDING  OFFICER:  He  did  not  offer  it  for  that  purpose, 
as  I  understand  it.  I 

1 

MR.  KOTEEN:  What  did  he  offer  the  pages  for  [except  to  show  what 

I 

they  were  doing?  ! 

THE  PRESIDING  OFFICER:  What  about  that,  ^r.  Koplovitz? 

MR.  KOPLOVITZ:  In  the  presentation  of  our  c^e  we  did  not 
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consider  that  an  interim  operation  would  be  involved  in  this  proceeding. 
What  we  were  concerned  about  was  the  rapidity  with  which  we  could  get 
our  complete  installation  on  the  air.  We  made  every  effort  to  show  we 

7818  could  construct  our  station  as  rapidly  as  possible.  I  think  it  was 
only  a  passing  reference  to  the  fact  that  provision  has  been  made  to 
obtain  a  tower  and  to  obtain  a  transmitter  from  RCA,  but  we  went  into 
none  of  the  details,  we  did  not  attempt  to  show,  if  it  were  the  question 

of  who  could  get  on  the  air  the  fastest,  if  that  is  all  we  were  raising  it  for, 
'  that  we  could  get  on  the  air  as  fast  if  not  faster  than  Wichita  Television 
I  Corporation,  because  we  started  with  a  lot  of  natural  advantages  as  a 
going  concern  with  a  building  and  there  are  many  things  we  could  have 
gone  into  if  we  had  to  consider  that  the  speed  that  the  interim  operation 
could  be  afforded  to  a  community  was  to  be  a  basis  on  which  this  case  was 
to  rest,  we  were  entitled  to  rest  our  case  on  that  particular  theory  as 
far  as  that  small  aspect  is  concerned. 

It  seems  to  me,  inasmuch  as  none  of  the  applicants  included  as 
part  of  their  proposal  in  the  application  anything  about  interim  operation, 
so  far  as  KFH  is  concerned,  we  did  not  consider  that  that  was  a  subject 
of  comparative  treatment  in  this  proceeding  which  we  would  be  required 
to  meet,  at  the  peril  of  having  one  of  our  opponents  who  did  show  in  the 
application  something  about  interim  operation  making  a  better  showing 
in  this  proceeding  on  that  score. 

MR.  KOTEEN:  May  I  make  one  simple  point,  Mr.  Examiner.  We 
will  show  before  the  hearing  is  completed  what  considerations  we  have 
entered  into  with  respect  to  a  training  program.  Both  of  the  other  two 

7819  parties  have  shown  what  considerations  they  have  entered  into  with 
respect  to  a  training  prograin.  We  will  show  that  in  the  event  we  obtain 
interim  operation  we  will  train,  we  will  use  that  as  a  basis  for  a  training 
program.  We  will  further  show  in  the  event  we  do  not  obtain  interim 
operation  we  will  use  something  else  as  a  basis  for  a  training  program, 
just  as  people  show  they  will  have  certain  programming  in  the  event  it  is 
available,  just  as  we  have  shown  certain  sporting  events  will  be  available 
we  will  have  those  in  this  program.  The  interim  operation  is  not  offered 
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to  show  we  will  get  on  the  air  first,  but  the  interim  operation  is  offered 
to  show  what  our  advance  planning  is,  and  it  is,  in  effect,  an  altema> 
tive  integration  into  our  proposed  training  program  in  the  event  it  is 
made  available  to  us.  That  is  all  it  is  for  and  I  thinjs  for  that  purpose 
we  are  entitled  to  have  it  shown  .  ! 

j 

The  Presiding  Officer:  1  take  it  from  your  stajtement  that  you 
have  got  to  make  that  showing  in  order  to  make  a  co|nplete  showing 
on  your  training  program.  | 

I 

Mr.  Koteen:  No,  our  training  program  is  not  linked  only  with 
this,  but  it  is  one  device  available  to  us.  The  hearijig  showed  the 
devices  the  people  used  and  they  have  developed  theijr  plans  to  the 

j 

extent  that  they  will  use  other  devices.  ! 

i 

Mr.  Kraushaar:  Mr.  Examiner,  it  is  one  thin^  for  an  applicant 
to  state  on  the  record  that  they  intend  to  apply  to  the.  Commission  for 

i 

interim  operation  in  the  event  that  a  CP  is  granted  a^d  quite  another 

7820  thing  for  them  to  offer  detailed  exhibits  to  shoj^  what  equipment 
they  are  going  to  get,  when  they  can  get  it,  what  pri^e  it  is  going  to 

I 

cost,  ^at  their  anticipated  expenses  are,  and  so  fo^th,  and  that  is 

i 

what  is  being  done  here  by  this  Exhibit  No.  21,  as  1  ^ee  it. 

The  Presiding  Officer:  That  is  the  exhibit  covpred  in  your  motion? 

7821  Mr.  Kraushaar:  That  is  the  exhibit  covered  ii^  my  motion. 

I 

Mr.  Koteen:  I  mi^t  say  to  Mr.  Kraushaar  th^t  the  purpose  of  our 

i 

entire  presentation  is  based  on  the  theory  that  we  cah  support  and  we 

j 

can  show  documents  to  support  all  of  the  proposals  have  made, 

i 

and  this  is  merely  consistent  with  that  entire  method  of  showing  rather 
than  merely  making  blind  statements  about  it.  | 

i 

The  Presiding  Officer:  Well  in  the  light  of  all  jthese  discussions 

] 

and  the  position  of  Commission  counsel,  I  am  going  ^o  grant  the  motion, 
particularly  with  reference  to  Exhibit  No.  21,  I  will  jstrike  all  testimony 
relating  thereto.  ! 

i 

Mr.  Koteen:  May  I  note  an  exception  to  your  ijuling? 

The  Presiding  Officer:  Yes.  j 
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Mr.  Koteen:  May  I  also  ask,  sir,  that  you  limit  the  statement 
following  the  ruling,  because  I  think  I  am  entitled  to  have  the  witnesses 
testify  in  the  event  we  have  interim  operation  they  will  use  that  for 
training  purposes.  I  do  not  want  your  ruling  inadvertently  to  preclude 
such  testimony. 

Mr.  Kraushaar:  I  won’t  object  to  that. 

The  Presiding  Officer:  I  will  let  that  statement  stand,  yes. 

I  don’t  think  there  was  a  grealt  deal  on  the  exhibit,  but  anyway  it  is 

stricken,  and  your  exception  will  be  noted  on  the  record. 

♦  ♦♦♦♦♦ 

7878  [WITNESS  MOYER] 

By  Mr.  Koteen: 

Q.  Will  you  turn  to  Exhibit  No.  16,  and  will  you  state  wh3t  that 
is,  Mr.  Moyer?  A.  Exhibit  No.  16  shows  our  cash  position  after  five 
months  of  pre-operating  and  three  months  of  operating  with  full  facilities. 

Q.  Why  did  you  select  this  period  for  exhibit  purposes,  Mr.  Moyer? 
A.  I  selected  this  period  to  be  as  conservative  as  we  possibly  could  in 

7879  forecasting  our  expenses,  which  we  have  tried  to  do  throughout 
this  presentation,  to  show  the  lowest  cash  point  to  which  we  would 
descend  in  our  proposed  operation. 

Q.  Does  this,  then,  in  your  computations,  determine  the  point  at 
which  the  station  is  estimated  to  go  into  the  black?  A.  Yes,  it  does. 

It  forecasts  that  we  will  go  into  the  black  after  the  third  month  of 
operation. 

Q.  Are  these  figures  based  upon  any  proposed  interim  operation? 

A.  No,  sir,  they  are  not. 

Q.  Why  not  ?  A.  We '  decided  to  handle  the  interim  operation  in 
our  presentation  here  completely  as  a  separate  item,  and  not  to  integrate 
it  into  our  full  operation  financially  in  any  manner  at  all. 

Mr.  Kraushaar:  You  mean  you  are  proposing  to  apply  to  the 
Commission  for  permission  to  operate  on  an  interim  basis  in  the 
event  that  a  CP  is  granted;  is  that  right? 
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The  Witness:  Tes,  sir.  We  did  not  see  how  we  could  integrate 
it  in  this  presentation  because  we  realized  that  we  would  have  to  get 
permission  first  of  the  FCC  to  do  it,  and  there  was  no  reason  for  our 

i 

suspecting  that  we  could  get  that  information  until  we  had  applied  for 
it.  I 

i 

j 

Mr.  Koteen:  I  might  say  that  there  was  reascpn  for  suspecting 
that  we  could  get  it,  but  we  felt  for  a  conservative  financial  presenta¬ 
tion,  we  would  leave  it  out.  1 

7880  The  Witness:  Perhaps  I  went  a  little  far  on  tl|at,  but  at  least 
we  did  not  want  to  anticipate  any  Commission  action. 

By  Mr.  Koteen: 

Q.  Could  you  state  briefly,  Mr.  Moyer,  on  what  you  based  your 

I 

monthly  expenses  for  each  of  the  five  pre-operating  months  ?  A.  We 
show  here  that  we  will  have  expenses  for  the  five  pi^e-operating  months, 

i 

and  it  is  based  primarily  on  a  progression,  or  progjressive,  e:q)ansion 

i 

of  the  staff  of  the  station  during  that  pre-operating  period.  For  in¬ 
stance,  we  know  that  we  will  have  to  have  an  engineer  there  the  first 

i 

thing,  and  then  gradually  we  will  have  to  add  staff  ui^til  we  come  up  to 

j 

our  fifth  month,  and  in  our  fifth  month,  we  are  proposing  to  have  the 

I 

full  staff  of  the  station  on  the  pay  roll  for  some  $23,  |559  for  that  month. 
We  felt  that  we  should  have  the  entire  personnel  thei[e,  and  sort  of  in 

i 

a  dry-run  capacity  for  one  month  previous  to  the  starting  of  our  first 
telecast. 

Q.  Was  that  in  connection  with  training  purposes  ?  A.  Yes,  sir, 

it  is. 

4c  #  Jte  «  4c  « 

7891  Mr.  Kraushaar:  Of  course,  if  it  takes  you  mote  than  four  months 
to  construct  the  station  and  get  it  on  the  air,  that  figijire  would  have 
to  be  different,  would  it  not?  I 

i 

The  Witness:  We  were  figuring  five  months. 

i 

Mr.  Kraushaar:  I  mean,  five  months.  i 

I 

The  Witness:  Yes,  sir;  any  period  that  we  are  jextended  there, 

I 

we  would  have  to  add  to  this  figure.  I 
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By  Mr.  Koteen: 

Q.  Would  it  in  turn  be  proper  to  say,  Mr.  Moyer,  that  this  figure 
really  contemplates  the  commencement  of  payments  on  RCA  equipment 
from  the  date  of  the  construction  permit,  ^en  in  fact  some  of  that 
equipment  might  be  coming  in  later,  which  would  mean  that  the  actual 
C2q)ital  e3q)enditures  would  bei  perhaps  less  than  this  show?  A.  Yes,  sir, 
that  is  correct. 

Q.  In  other  words,  ^at  you  did,  as  I  understand  it,  was  to 
take  the  date  of  construction  permit  and  assume  an  ordering  of  equipment 

7892  that  very  day,  and  began  the  running  of  the  time  on  the  equipment 
pa3rments  as  of  that  day;  is  that  correct?  A.  Yes,  sir,  that  is  correct. 

#  4c  4c  # 

8244  [WITNESS  MALONEY] 

By  Mr.  Kraushaar: 

Q.  Don’t  you  believe  that  even  so,  some  training  will  be  required? 
A.  Yes,  it  will.  Our  plans  are  such  that  we  have  worked  out  a  schedule 
,  which  Mr.  Moyer  will  probably  bring  to  mind,  wherein  the  key  personnel 
wiU  first  appear  on  the  scene  of  the  station,  should  it  get  a  grant, 
and  then  we  will  begin  to  absorb  those  individuals  on  the  staff  and 
will  train  them  so  that  in  coming  out  with  composite  we  will  find 
that  we  have  our  full  staff  hired  and  in  complete  training  a  full  month 
before  we  get  on  the  air  with  any  commercial  programming  v4iatsoever. 

That  isfcriefly  our  thesis  on  it. 

♦  4c  4c  4c  4c  4c 

8257  [WITNESS  MOYER] 

By  Mr.  Koteen: 

Q.  Mr.  Moyer,  'vdiat  arrangements  have  you  made  in  the  budget 
of  the  proposed  television  station  for  training  purposes  ?  A.  Well,  if 
you  will  turn  to  Volume  2,  Exhibit  No.  16,  you  will  note  that  on  the  first, 
second,  third,  fourth  and  fifth  months  after  a  construction  permit  is 
issued,  that  we  have  allotted  a  certain  amount  of  money  for  each  one  of 
those  months  to  be  spent  in  the  preparation  to  our  going  on  the  air 
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primarily  for  the  progressive  expansion  of  the  staff^ 

The  first  month  we  have  allocated  $7, 085;  the|  second  month  we 
have  allocated  $7, 085.  The  third  month  we  have  allocated  $14, 170. 02 
and  that  same  figure  for  the  fourth  and  fifth  months. 

You  can  go  on  and  testify  specifically  how  we  jplan  to  work  that 
in,  to  build  up  to  that.  | 

Q.  Will  you  give  an  indication  of  how  it  is  proposed  that  a  staff 
be  integrated  into  the  station?  A.  Well,  in  the  firsjt  month  that  alloca¬ 
tion  of  $7, 085. 01,  we  propose  to  have  Mr.  Compton  come  out  to  start 
construction  of  the  station  and  on  the  scene,  we  have  allocated  $2, 000 
for  his  salary,  and  I  will  be  on  the  pay  roll  at  $500  ^  month. 

8258  We  will  bring  our  Public  Service  Director  on  ihe  pay  roll,  Mary 
Phares.  Her  salary  is  $175. 00  a  month,  and  we  anticipate  that  an 

i 

allocation  of  $200  for  telephones  will  be  in  order  an^  we  have  an  al- 

j 

lowanceof  $700  per  month  for  miscellaneous  esqpens^s,  which  gives 

i 

a  total  of  $3,  575  expenses  where  we  have  allocated  $7, 085.01. 

As  a  result  of  that  allowance  and  those  e^ens^s  we  accumulate 

I 

$3,  500  to  carry  forward  toward  a  larger  staff  in  thej  ensuing  months. 

j 

In  the  second  month  we  will  have  Mr.  Comptoi^  again,  myself, 
and  the  Chief  Engineer  on  the  scene,  Mary  Phares,  jMaloney,  McCoy, 

I 

our  Sales  Director,  and  we  have  a  telephone  and  miscellaneous  allot¬ 
ment  there  which  gives  a  total  figure  of  $5, 875  for  ^^enses  in  the  second 
month. 

We  haven* t  spent  the  $7,085. 01,  we  have  allocated,  so  the  difference 
would  be  $1, 210.  We  add  that  to  the  money  we  picked  up  from  the  first 
month  which  gives  us  a  fund  of  $4, 720  at  the  end  of  the  second  month 
to  apply  to  the  ensuing  months  to  enlarge  the  staff. 

On  the  third  month  we  will  again  have  Mr.  Compton,  myself,  the 
Chief  Engineer,  three  Senior  Engineers,  Mary  Pharbs,  Maloney,  Fred 

Smith,  the  Assistant  Program  Director,  four  Staff  directors,  two 

i 

stenographers,  McCoy,  and  a  telephone  and  miscell^eous  allowance, 
expenditures  of  $8, 133.34.  | 
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8259  We  have  allocated  $14, 170. 02,  v^ich  enables  us  to  pick  up  a  surplus 
of  that  month  of  some  $6, 036. 68. 

When  we  add  that  to  the  $4, 720  we  have  accumulated  in  the 
previous  two  months  we  have  then  a  fund  of  $10,  756. 70  to  again  carry 
forward  for  the  enlargement  of  our  staff  in  the  ensuing  months. 

The  fourth  month  we  will  have  Compton,  myself,  the  Chief 
Engineer,  three  Senior  Engineers,  Mary  Phares,  Maloney,  Fred 
Smith,  four  Staff  Directors,  three  stenographers,  McCoy  and  one 
advertising  salesman,  and  a  telephone  allotment  and  miscellaneous 
allotment. 

The  e^ense  for  the  fourth  month  will  be  $8, 633. 34.  We  have 
allowed  $14, 170. 02  which  gives  us  a  surplus  for  the  fourth  month  of 
$536. 68.  That  added  to  the  surplus  we  accumulated  from  the  prior 
three  months  gives  us  a  total  surplus  of  $16, 292. 38. 

On  the  fifth  month  we  have  allocated  $14, 170. 02  and  the  surplus 
we  picked  up  from  the  previous  four  months,  of  $16, 292. 38,  gives 
us  cash  available  for  the  fifth  month  of  $30, 362.40. 

We  propose  in  the  fifth  month  to  have  Compton,  the  full  staff, 

.  as  we  have  represented  in  our  exhibits  here,  of  which  the  pay  roll 
amounts  to  $23,  559.90. 

We  have  allowed  pay  roll  taxes;  we  have  an  allowance  for  telephone, 
long  distance,  advertising,  and  miscellaneous,  the  total  e3q)ense  for 

8260  this  fifth  month  running  $28, 220. 48. 

1  just  testified  that  we  had  a  fund  of  $30,  326. 40.  $28,  220. 48 
substracted  from  it  leaves  us  a  surplus  at  the  end  of  five  months  of 
$2, 141.92. 

Q.  Does  that  cover  the  fund  you  propose  to  use  for  training 
purposes  ?  A.  Yes,  sir,  and  with  that  type  of  projection  we  will  be 
able  to  have  our  full  staff  on'  duty  one  month  prior  to  when  we  propose 
to  have  our  first  commercial  operation. 

Q.  Will  key  personnel  be  on  even  before  that?  A.  As  I  have 
testified,  key  personnel  come  on  from  the  first  day. 

Q.  Which  is  five  months  before  you  commence  operations?  A.  Yes, 
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I 

i 
j 

sir,  that  is  correct. 

Q.  Did  you  hear  Mr.  Compton's  and  Mr.  Maloney's  testimony 

i 

with  respect  to  training?  A.  Yes,  I  did.  i 

1 

Q.  Is  that  in  accord  with  the  corporation's  plans?  A.  Yes,  sir, 

it  is. 

I 

*  4c  *  #  I  4c  4c 

I 

8330  WILLIAM  J.  MOYER  j 

a  witness  appearing  for  and  on  behalf  of  Wichita  Television  Corporation, 

1 

Inc. ,  having  been  previously  duly  sworn,  resumed  the  stand  and  testified 
further  as  follows: 

C  RDSS-EXAMINATION 
By  Mr.  Wilson: 

4c  4c  4c  4c  4c  4c 

8354  A.  Well,  we  were  hoping,  from  the  time  that  we  became  —  well, 

I  would  say  we  changed  the  corporate  structure  and  decided  to  issue 
the  larger  capitalization  and  have  more  money  in  the  corporation  than 

we  had  in  the  previous  corporation,  we  had  in  mind  j)f  having  as  large 

1 

a  telecast  day  as  we  possibly  could,  that  our  funds  vfould  permit  us 

i 

to  have,  and  while  we  had  this  shorter  day  that  we  filed  on  July  2  we 
had  been  working  on  the  long  telecast  day  in  hopes  tljat  we  would  be 

I 

in  aposition  to  present  to  the  Commission  as  our  ultimate  2q)plication. 

Q.  Well,  had  the  decision  to  expand  your  opeijating  day  to  the 
extent  that  it  is  now  planned  by  the  corporation  to  operate,  had  that 

I 

decision  not  been  made  some  time  during  the  early  part  of  the  summer 
of  1952?  A.  We  were  in  hopes  that  we  would  be  abl^  to  have  the  type 
of  a  day  we  have  in  here  now,  but  we  just  could  not  present  that  type 
of  day  on  our  first  application,  Mr.  Wilson,  because^  if  you  will  review 
our  first  application,  you  will  see  we  only  had  $200,  ^00  in  subscriptions 
at  that  time  and  that  was  far  too  little  to  conduct  sucl^  an  ambitious 

I 

program  schedule  as  we  have  now.  So  that  we  did  not  want  to  go  in 
with  the  full  day  until  we  knew  that  we  had  our  stock  jsubscribed  on  this 
larger  stock  issue.  With  $200, 000  of  subscriptions  W  did  not  feel 

I 
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we  could  carry  that  large  a  program. 

8355  Q.  Now,  in  connection  with  another  phase  of  that,  Mr.  Moyer, 
these  public  service  contacts  and  contacts  with  the  universities  and 
I  the  many  contacts  about  which  we  have  had  testimony  here,  those  ex¬ 
tended  back  over  a  considerable  period  of  time,  did  they  not?  Some 
of  them  were  made  even  back  in  1950,  were  they  not?  A.  Yes,  sir, 
that  is  correct. 

Q.  And  in  summation,  looking  back  over  the  various  testimony 
given  in  this  proceeding  by  members  of  your  corporation,  those  contacts 
had  been  made  by  a  number  6l  directors  and  persons  interested  in  the 
corporation  over  that  period  of  time,  is  that  not  correct?  A.  Yes,  sir, 
that  is  correct. 

♦  ♦  ♦  ♦  ♦  ♦ 


8358  Mr.  Koteen:  Mr.  Moyer,  could  you  state  for  what  reason  all 

8359  of  the  public  service  pirogrammings  proposed  in  the  amended 
application  were  not  included  in  the  initial  application  ? 

The  Witness:  Yes.  For  the  reason  that,  as  I  tried  to  explain 
here  a  minute  ago,  at  the  time  we  filed  the  first  application  we  only 
had  $200, 000  in  subscription  committed.  We  had  talked  to  other 
people  and  we  had  indications,  or  we  had  hopes  that  another  $100, 000 
or  $150, 000  was  in  the  offing,  but  we  could  not  file  on  those  hopes  and 
we  could  not  file  on  those  indications,  we  had  to  file  on  v^at  we  had,  and 
with  that  amount  of  money  we  felt  we  could  not,  or  it  would  be  preposterous 
to  file  a  119-hour-a-week  program  schedule.  We  did  not  know  at  that 
time  whether  we  would  complete  our  stock  subscriptions  in  the  amount 
of  $600, 000.  We  were  working  very  diligently  on  the  completion  of  it, 
and  at  the  same  time,  in  conjunction  with  working  on  the  completion 
of  the  stock  subscriptions,  we  were  working  on  the  expanded  program 
schedule,  so  if  we  did  complete  our  subscription  to  the  extent  of 
$600, 000  we  would  have  our  expanded  program  schedule  ready,  and 
that  is  what  we  have  amended  with. 

Mr.  Koteen:  Did  you  include  as  many  public  service  programs 
in  your  initial  application  as  you  felt  your  financial  position  permitted 
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I 

I 
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you  to  broadcast? 

The  Witness:  Yes,  sir,  we  did.  | 

Mr.  Koteen:  Is  it  not  true,  as  Mr.  Wilson  injlicated,  that  there 

I 

are  more  public  service  pgorams  in  the  application  i  as  amended,  the 

i 

application  which  is  here  presented,  then  there  were  in  the  initial 
8360  application  ?  ! 

The  Witness:  That  is  true,  yes,  sir. 

Mr.  Koteen:  And  have  you  stated  the  reason  ^hy  there  are  more 

I 

at  the  present  time  ?  i 

The  Witness:  Yes,  I  have.  | 

Mr.  Koteen:  Was  it  a  matter  of  the  availabilit|sr  of  funds? 

1 

The  Witness:  Yes,  sir,  that  is  correct.  I 

1 

4c  *  4c  4c  I  4c  4c 

8367  Mr.  Walton:  Mr.  Examiner,  we  not  arguing  a]|)out  that  particular 

i 

point.  He  had  every  right  to  do  it.  I  feel  very  strongly  it  is  very  im- 

i 

portant  to  have  in  the  record  here  the  program  prese|itation  which  this 
applicant  made  to  the  Federal  Communications  Comihission  on  July  2nd 
when  it  made  its  initial  application  and  which,  as  Mr.j  Wilson  has  pointed 

i 

out,  was  supposed  to  represent  the  condensation  or  d^e  distillation  of 
all  their  efforts  for  the  period  of  two  years.  j 

4c  4c  4c  4t  4c  4c 

i 

Mr.  Koteen:  Mr.  Wilson  stated  that  is  what  it  ^as  supposed  to 
represent.  The  witness  already  pointed  out  that  it  did  not  include  all 
of  the  work  which  the  applicant  had  done  for  two  yearsL  The  witness 

has  already  stated,  prior  to  Mr.  Wilson's  statement,  ^at  it  was  not  a 

1 

condensation  and  distillation  of  all  of  the  work  the  ^plicant  had  done 
for  two  years.  On  the  contrary,  the  witness  stated  thajt  within  the 
limitation  of  the  funds  available  to  the  corporation  at  tliat  time  it 
was  not  able  to  include  every  element  of  public  servicej  upon  ^^ch  it 
had  been  working  for  two  years,  that  it  had  a  64-hour  schedule  and 

i 

within  the  limitations  of  its  economic  position  it  put  in  ^  much  as  it 

I 

could.  It  had  to  put  in  commercial  programming  or  it  (^ould  not  have 
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survived  and  it  made  a  realistic  presentation  which  would  have  permitted 
it  to  put  in  these  public  service  programs. 

The  witness  stated  when  the  corporation,  although  it  had  hopes  and 
8369  ambitions  of  going  from  $200, 000  to  $600,  000  for  equity  capital, 
\<dien  the  corporation  did  not  have  the  money  it  could  not  therefore  make 
realistic  representations  as  to  how  ambitious  its  public  service  repre¬ 
sentations  were  or  what  efforts  it  had  made,  so  it  put  in  as  much  as 
it  could  based  upon  its  funds, '  and  when  it  got  the  additional  $400, 000 
it  expanded  its  program  schedule  and  put  in  all  the  public  service  it 
could  now  afford  to  make  available,  which  was  not  by  means  comparable 
to  the  financial  status  of  the  corporation  as  at  July  2nd,  but  it  had  put 
in  all  the  public  service  that  it  had  conceived  and  considered  it  would 
want  to  make  available.  The  witness  testified  they  did  all  they  could 
with  the  money  they  had.  If  they  got  more  money  they  could  do  more. 

If  that  is  not  in  direct  conflict  with  v^at  Mr.  Wilson  said  I  don't  know 
what  it  is. 

If  Mr.  Wilson  is  intending  to  make  proposed  findings  on  the 
basis  that  that  is  something  bad  or  reprehensible,  I  would  be  glad  to 
have  him  make  his  case  on  it. 

3tc 

8375  Mr.  Kraushaar:  Mr.  Examiner,  I  don't  see  how  the  first  program 
showing  of  the  ^plicant  filed  with  the  Commission  on  July  2nd  would 
even  tend  to  prove  the  point  that  Mr.  Wilson  assumes  that  it  would.  I 
mean  an  applicant  could  file  a  program  showing  on  one  date,  that 
does  not  tend  to  show  that  the  applicant  did  not  make  extensive  contacts 
and  may  have  had  other  plahs  in  the  offing.  The  applicant  has  a  right, 
when  the  funds  become  available  or  for  any  other  reason,  up  to  a 
certain  point,  to  amend  its  application  as  of  right.  As  I  understand  it, 
this  application  was  amended  subsequently  and  there  is  no  deviation 
claimed  between  the  ^plication  as  amended  and  the  programming 
exhibits. 


« 
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8376  I  don't  see  where  throwing  into  this  record  the  entire  exhibit  filed 
with  the  Commission  on  July  2  tends  to  prove  anything.  There  is  no 
point  in  encumbering  the  record  with  a  lot  more  e^sliibits  that  do  not 
tend  to  prove  anything,  and  which  would  require,  necessarily  require, 

a  lot  more  extensive  examination  and  cross-examination  of  witnesses. 

4c  3(e  #  #  4c  4e 

Mr.  Walton:  *  *  * 

4c  4c  4c  4c  #  4e 

8377  We  feel  that  the  introduction  of  this  exhibit  is  an  essential  part 
of  our  case  in  rebuttal,  because  it  shows  the  nature  of  the  program 
proposal  that  wasmade  at  that  time,  and  it  will  shoy  to  what  extent,  and 

I 

as  a  mfatter  of  fact,  by  comparison  with  the  testimqny  which  is  in  the 
record  with  respect  to  KFH,  how  much  of  the  public^  service  proposals 
that  they  have  or  had  on  July  2nd  relate  to  the  progi[am  proposals  made 

by  KFH  on  that  date,  and  I  am  sure  you  will  find  that  the  record  will 

i 

permit  such  a  comparison  to  be  made,  and  we  feel  ^t  is  very  important 
this  exhibit  be  admitted.  j 

Mr.  Koteen:  Mr.  Walton,  are  you  throu^  ?  i 
Mr.  Wilson:  Yes.  j 

Mr.  Koteen:  Mr.  Walton  undertook  to  characllerize  my  position 

1 

and  undertook  to  maek  implications  from  it,  namelyj  to  the  effect  I 
thought  there  would  be  no  prejudice  involved  because  I  thougltit  would 

add  rather  than  detract  from  my  showing.  j 

1 

Mr.  Wilson:  That  is  what  you  said. 

1 

Mr.  Koteen:  That  is  what  I  said.  I  ought  to  say,  however,  to 

i 

avoid  leaving  the  record  in  a  position  ^ere  adverse  if indings  could  be 
made  on  thelasis  of  a  hyptothesis  rather  than  fact,  I  ^uld  have  no 
alternative  but  to  take  the  witness  through  a  complet^  discussion  of 
each  and  every  program  on  a  comparative  basis,  to  ^etermine  ^at 

happened  and  what  did  not  happen.  I 

1 

8378  I  would  not  want  the  record  to  indicate  that  sonjehow  we  are  trying 
to  keep  something  out  that  is  material.  On  the  other  lhand,  I  think 

I 

this  is  not  material;  I  think  it  is  not  relevant;  and  I  am  not  going  to  argue 
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the  relevancy  or  materiality  any  further,  sir. 

I  am  only  going  to  say  in  the  event  it  is  left  in,  since  I  never 
thought  it  was  material  or  relevant,  I  have  not  in  any  way  prepared 
myself  for  it  and  I  would  want  a  few  days'  continuance  in  order  to  do 
the  mechanical  job  with  the  witness  of  comparing  the  two,  and  then 
I  would  want  to  call  the  witness  to  the  stand,  and  I  think  probably  Mr. 
George  Brown,  and  unfortunately  other  witnesses  ^^o  testified  are 
not  here  and  I  might  have  to  take  thier  depositions,  and  I  would  only 
take  their  deposition's  to  reinterate  the  testimony  they  previously  gave 
!  is  true,  which  I  think  is  an  insult  to  them  and  I  would  not  want  to  do  it. 

But  with  this  witness  I  would  go  through  each  and  every  program 
in  the  old  schedule  and  each  and  every  program  in  the  new  schedule 
and  ask  him  in  detail,  because  that  is  the  only  way  we  could  avert 
adverse  findings.  I  would  have  to  go  with  him  into  why  he  had  listed 
a  particular  program  in  the  first  schedule  and  for  what  reason  the 
corporation  changed  it  in  the  second  schedule,  and  the  extent  of  the 
public  service  discussions  prior  to  the  completion  of  the  first  schedule, 
and  the  extent  of  the  public  service  discussions  prior  to  the  second 
8379  schedule,  and  all  of  the  considerations  involved  in  the  preparation 
of  each  and  every  program  in  the  first  schedule  and  all  of  the  considera¬ 
tions  involved  in  each  and  every  program  in  the  second  schedule,  the 
extent  of  the  departure,  the  reasons  for  the  departure,  and  half  a  dozen 
questions  in  each  case  to  elicit  the  justification  for  the  departure,  in  a 
way  which  would  be  so  conclusive  as  to  preclude  adverse  proposed 
findings. 

The  relevancy  I  will  not  argue  further.  That  might  take  four 
or  five  days. 

#  *  4c  4(  4c  4c  . 

The  Presiding  Officer:  Well,  I  am  convinced,  from  the  arguments 
advanced  by  counsel,  that  this  exhibit  has  no  materiality  or  relevancy 
to  the  issues,  and  I  am  going  to  sustain  the  objection. 

4c  4c  4c  4c  4c  4c 
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(i) 


No.  13,272 

APPELLANT’S  STATEMENT  i 

OF  QUESTIONS  PRESENTED  | 

i 

I.  Whether  Appellee,  in  the  Memorandum  Opinion  knd  Order  of  March  15, 

i 

1956  under  review  (FCC  56-225),  erred 

(1)  In  denying  Appellant’s  petition  for  rehearing  filed  November  15, 

i 

1955  on  the  grounds  that  | 

(a)  said  petition  was  untimely  filed;  j 

(b)  the  allegations  in  said  petition  related  tcp  matters  not  compe¬ 
tent  for  consideration  under  the  hearing  issues; 

(c)  the  allegations  in  said  petition  related  t(|  matters  outside 
the  scope  of  the  comparative  hearing;  and 

(d)  the  allegations  of  the  petition  were  lacking  in  merit,  without 
making  any  findings  or  giving  any  reasop  for  this  conclusion. 

(2)  In  denying  Appellant’s  February  1,  1956  motion  for  leave  to  file 

'  1 

affidavits  without  giving  any  reason  or  ground  for  that  denial. 

(3)  In  denying  Appellant’s  November  15,  1955  petition  and  its 
February  1,  1956  motion  for  leave  to  file  affidavits  without 
affording  Appellant  a  hearing  before  taking  s^ch  action. 

(4)  In  refusing  to  reopen  the  record  and  hold  a  further  hearing  to 
receive  the  evidence  preferred  by  Appellant  ^th  its  November  15, 
1955  petition  and  its  February  1,  1956  motioi^  for  leave  to  file 

i 

affidavits.  j 

(5)  In  adopting  said  Memorandum  Opinion  and  Order  with  the  assis¬ 
tance  of  the  Office  of  Opinions  and  Review  v^ch  was  under  in¬ 
structions  to  ’’review,  analyze  and  comment  (^n  the  factual,  legal 

I 

I 

I 


and  technical  matters  involved,  in  the  matters  disposed 
of.  ^  ♦ 


n.  Whether  Appellee  in  the  June  9,  1955  order  under  review  (FCC-669), 

as  affirmed  in  its  Memorandum  Opinion  and  Order  of  March  15, 

1956  (FCC  56-225),  erred 

(1)  In  refusing  to  consider  and  rule  on  certain  exceptions  taken  by 
Appellant  to  the  Examiner’s  initial  decision  on  the  ground  that 
said  exceptions  were  invalid  under  Section  1. 854  of  the  Com¬ 
mission’s  rules. 

(2)  In  failing  to  give  a  statement  of  reasons  or  basis  for  its  rulings 
on  certain  of  Appellant’s  exceptions  to  the  Examiner’s  initial 
decision  which  Appellee  denied. 

(3)  In  affirming  the  ruling  of  the  Hearing  Examiner  which  excluded 
from  the  hearing  record  evidence  of  the  program  schedule  and 
program  analysis  contained  in  Intervenor’s  application  at  the 
time  it  was  designated  for  hearing. 

(4)  In  reaching  conclusions  awarding  decisional  preferences  to 
Intervenor  over  Appellant  and  denying  decisional  preference  to 
Appellant  over  Intervenor  without  substantial  evidence  to  support 
such  conclusions.  ♦ 

(5)  In  failing  to  make  findings  and  conclusions  which  would  have 
resulted  in  the  award  of  decisional  preferences  to  Appellant 
over  Intervenor  and  in  the  denial  of  preferences  wiiich  were 
awarded  to  Intervenor  over  Appellant.  * 

(6)  In  limiting  oral  argument  to  20  minutes  for  each  applicant 
and  refusing  Appellant’s  request  for  additional  time.  ♦ 


1  Appellee  and  Intervenor  reserve  the  right  to  argue  that  this  issue  is  not  properly  before  the  Court. 
♦  These  questions  are  not  argued  in  this  brief. 
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APPEAL  FROM  DECISIONS  AND  ORDERS  OF  T^E 
FEDERAL  COMMUNICATIONS  COMMISSIOJ^ 

BRIEF  FOR  APPELLANT 

JURISDICTIONAL  STATEMENT 

I 

j 

This  Is  an  appeal  by  The  Radio  Station  KFH  Company  taken  pursu¬ 
ant  to  the  provisions  of  Section  402(b)  of  the  Communications  Act  of  1934 

I 

(48  Stat.  1093,  as  amended,  66  Stat.  718,  47  U.S.C.,  Sec.  402  (b))  and 
Section  10  of  the  Administrative  Procedure  Act  (60  $tat.  243,  5  U.S.C. , 
Sec.  1009).  Said  appeal  is  taken  from  (1)  a  final  decision  of  the  Federal 
Communications  Commission  released  June  9,  195^  (reported  in  11  Pike 

I 

and  Fischer  R.R.  1)  which  denied  the  application  of! Appellant  and  granted 

I 

the  application  of  Wichita  Television  Corporation,  Inc. ,  each  requesting 

I 

a  construction  permit  for  a  new  commercial  television  station  at  Wichita 


Kansas  to  be  operated  on  Channel  3;  and  (2)  a  Memorandum  Opinion  and 
Order  released  March  15,  1956,  by  which  the  Federal  Communications 
Commission  denied  (a)  Appellant’s  petition  for  rehearing  filed  on  July 
8,  1955  addressed  to  the  Commission’s  final  decision  of  June  9,  1955; 
(b)  Appellant’s  petition  for  rehearing  filed  on  November  15,  1955  which 
was  based  upon  newly  discovered  evidence;  and  (c)  Appellant’s  motion 
for  leave  to  file  affidavits  filed  on  February  1,  1956. 

STATEMENT  OF  THE  CASE 

The  proceedings  before  the  Federal  Communications  Commission 
which  resulted  in  the  decisions  and  orders  from  which  this  appeal  was 
taken  involved  mutually  exclusive  applications  of  The  Radio  Station  KFH 
Company,  Taylor  Radio  and  Television  Corporation,  and  Wichita  Tele¬ 
vision  Corporation,  Inc.  for  a  construction  permit  to  construct  and 
operate  a  television  station  on  Channel  3  in  Wichita,  Kansas.^ 

The  three  applications  were  designated  for  hearing  in  July,  1952. 
The  issues  specified  in  the  notice  of  hearing  required  each  applicant, 
among  other  things,  to  prove  its  own  legal,  technical,  financial  and 
character  qualifications,  as  well  as  to  show  why  its  application  should 
be  preferred  over  the  other  two.^  The  hearing  commenced  on  October 
20,  1952  and  continued  from  time  to  time  until  September  9,  1953,  dur¬ 
ing  which  time  a  voluminous  hearing  record  was  compiled.  At  the 

2 

The  parties  will  hereinafter  sometimes  be  designated  as  follows:  The  Radio  Station  KFH  Company, 
Appellant,  as  "KPH";  The  Federal  Communications  Commission.  Appellee,  as  "Commission";  Wichita 
Television  Corporation,  Inc.,  Intervener,  as  "WTC"  or  "KARD".  The  Commission's  final  decision  of 
June  9,  1955  will  be  referred  to  as  "F.DJ"  followed  by  the  number  of  the  paragraph  therein  cited:  when 
a  conclusion  is  cited,  the  number  is  preceded  by  "C .  The  parties  have  agreed  that  a  printed  joint 
appendix  will  be  filed  on  or  before  February  16,  1957.  References  to  the  record  appearing  in  this  brief 
will  be  to  the  page  numbers  in  the  original  record  certified  to  this  Court  by  the  Commission.  In  printing 
the  joint  appendix,  there  will  be  set  forth,  in  addition  to  the  consecutive  numbering  of  the  joint  appen¬ 
dix,  the  original  record  page  numbers  in  bold  type  and  indented  in  a  manner  which  will  render  it  con¬ 
venient  for  the  Court  to  locate  the  pages  referred  to  in  this  brief.  (See  Stipulation  filed  on  or  about 
August  28,  1956.) 

3  This  hearing  was  ordered  before  the  Commission  started  the  practice  of  making  findings  on  the  basic 
qualifications  of  competing  applicants  before  designating  their  applications  for  comparative  hearing. 
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conclusion  of  the  hearing,  the  Examiner  directed  the  parties  to  submit 
proposed  findings  and  conclusions  in  three  phases.  The  first  filing 
(hereinafter  sometimes  referred  to  as  ’’Phase  I”)  was  confined  to  pro¬ 
posed  findings  and  conclusions  directed  only  to  the  question  of  whether 
the  applicant  had  met  the  burden  of  proving  its  own  qualifications  and 
that  its  own  application  should  be  granted,  if  considered  on  a  non¬ 
comparative  basis.  The  second  phase  findings  and  conclusions  (herein¬ 
after  sometimes  referred  to  as  ’’Phase  11”)  consisted  of  proposed  findings 

I 

and  conclusions  which  each  applicant  contended  would  establish  the  basis 
for  preferring  its  application  over  those  of  the  oth^r  two  applicants.  In 

I 

its  Phase  II  filing  each  applicant  included  proposed  findings  and  conclu¬ 
sions  adverse  to  the  other  two,  essential  to  support  its  contentions  of 
superiority.  The  third  phase  findings  were  in  the  ^ture  of  replies  or 
rebuttal  to  Phase  II. 

The  Examiner  issued  his  initial  decision  A ugjist  17,  1954.  The 
Examiner’s  decision  adopted  substantially  aU  of  th^  proposed  findings 
and  conclusions  submitted  by  KFH  and  WTC  in  thei^  respective  Phase  I 
filings.  He  adopted  several  of  WTC’s  Phase  II  findings  and  most  of 

I 

WTC’s  Phase  II  conclusions  and  refused  to  adopt  virtually  all  of  Appel¬ 
lant’s  Phase  n  findings  and  conclusions. 

I 

I 

KFH  excepted,  inter  alia,  to  the  Examiner’s  failure  to  adopt  find- 

i 

ings  of  fact  and  conclusions  proposed  by  KFH  in  its  Phase  II  filing  which 
were  adverse  to  WTC  and  which  KFH  contended  wei|e  essential  to  a  proper 

evaluation  of  the  record  evidence  bearing  upon  a  coinparison  of  the  qual- 

1 

ifications  of  KFH  and  WTC  and  upon  the  crucial  issijie  of  the  likeihood 

I 

of  the  applicants  effectuating  their  respective  television  proposals. 


The  Commission’s  final  decision  issued  on  Ju^e  9,  1955  affirmed 


the  Examiner’s  ultimate  conclusion  that  WTC  shoul<^  be  preferred  over 
KFH.  The  Commission  did  not  make  any  findings  adverse  to  WTC  which 


had  been  proposed  by  KFH  in  its  Phase  11  filing.  | 

i 

I 

I 
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The  final  decision  was  adopted  by  a  vote  of  3  to  2,  with  two  Com¬ 
missioners  (Commissioners  Doerfer  and  Hyde)  not  participating.  Com¬ 
missioner  Lee  issued  a  dissenting  opinion,  in  which  Chairman  Mc- 
Connaughey  joined,  expressing  the  view  that  the  application  of  KFH 
should  be  granted  in  preference  to  WTC. 

Within  ten  days  after  the  release  of  the  Commission's  final  deci¬ 
sion  on  June  9,  1955,  WTC  received  the  actual  construction  permit  for 
which  its  application  has  been  granted  and  WTC  proceeded  promptly  to 
construct  the  facilities  therein  authorized. 

On  July  8,  1955,  KFH  filed  a  petition  for  rehearing  praying  that 
the  Commission  reconsider  its  final  decision  of  June  9,  1955  in  the  light 
of  the  errors  in  said  decision  pointed  out  in  said  petition  for  rehearing, 
and  upon  such  reconsideration  to  grant  the  application  of  KFH,  or  in  the 
alternative  to  grant  a  reargument  of  the  case  before  the  entire  Commis¬ 
sion  ^banc,  or  as  a  further  alternative,  order  an  oral  argument  of  the 
KFH  petition  for  rehearing.  KFH  took  no  action  to  stay  station  construc¬ 
tion  by  WTC  pending  disposition  of  the  KHF  rehearing  petition. 

While  the  aforesaid  petition  for  rehearing  was  pending  with  the 
Commission  WTC  completed  construction  of  the  transmitting  facilities 
of  its  proposed  television  station  (KARD)  and  commenced  commercial 
operation  on  September  1,  1955. 

On  November  15,  1955,  while  the  aforesaid  petition  for  rehearing 
was  still  awaiting  action  by  the  Commission,  KFH  filed  a  second  petition 
for  rehearing  based  upon  newly  discovered  evidence.  The  newly  dis¬ 
covered  evidence  proffered  in  affidavit  form  showed  what  WTC,  after 
receiving  its  construction  permit  in  June  1955,  had  done  or  had  failed 
to  do  in  the  actual  construction  and  operation  of  its  television  station 
compared  with  the  representations,  promises  and  commitments  made 
by  WTC  during  the  comparative  hearing,  which  were  reflected  in  the 
final  decision  and  on  the  basis  of  which  WTC  was  awarded  preferences 
over  KFH  or  KFH  was  denied  requested  preferences  over  WTC. 
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On  December  5,  1955,  WTC  filed  an  opposition  to  the  KFH  Novem¬ 
ber  15,  petition  for  rehearing  in  which  among  other  contentions  ad¬ 
vanced,  WTC  represented  to  the  Commission  that  the  operation  of  its 
television  station  since  September  1,  1955  was  outstanding  and  that  in 

I 

particular  its  public  service  programming  was  of  a  high  order.  WTC’s 
representations  regarding  its  program  record  wer^  based  in  large 

measure  upon  an  affidavit  entitled  'Programming  I^eport  of  KARD-TV 

i 

by  Jack  N.  Park,  Assistant  Program  Director”,  w|io  was  in  charge  of 
the  station's  program  department.  | 

I 

KFH  filed  its  reply  to  the  WTC  opposition  on  ^ecember  15,  point¬ 
ing  out,  among  other  things,  the  conflicts  between  ^he  affidavit  submit- 

I 

ted  by  KFH  in  support  of  its  November  15,  1955  petition  for  rehearing 
and  the  affidavits  submitted  by  WTC  with  its  opposition  of  December  5, 

particularly  with  the  affidavit  of  Jack  N.  Park.  | 

i 

Mr.  Park  left  the  employ  of  KARD  on  Deceml>er  31,  1955.  On 
January  28,  1956,  Mr.  Park  gave  KFH  an  affidavit  lin  which  he  pointed 

i 

out  that  his  affidavit,  which  had  been  submitted  to  the  Commission  by 

i 

WTC  with  its  December  5  opposition  contained  numerous  erroneous  and 
misleading  statements.  On  February  1,  1956  KFH  Ifiled  with  the  Com¬ 
mission  a  motion  for  leave  to  file  affidavits,  requei^ting  the  Commission 

! 

to  accept  the  January  28,  1956  affidavit  of  Mr.  Part^  and  consider  it  in 

i 

connection  with  such  action  as  might  be  required  byj  the  pleadings  then  on 

I 

file  with  the  Commission.  The  motion  for  leave  to  ^ile  affidavits  was 
made  pursuant  to  Section  1.730  of  the  Commission's  rules. 

i 

i 

WTC  opposed  the  granting  of  the  KFH  motion  ^or  leave  to  file  affi¬ 
davits  and  in  its  reply  to  the  WTC  opposition,  KFH,j  pursuant  to  Section 
1.747,  specifically  requested  oral  argument  before  I  the  Motions  Commis- 

i 

sioner  on  the  KFH  motion.  | 

I 

On  March  15,  1956,  the  Commission  issued  t^o  Memorandum 
Opinions  and  Orders.  The  first  denied  the  July  8,  1955  petition  for 
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rehearing;  the  November  15,  1955  petition  for  rehearing;  and  the  Febru¬ 
ary  1,  1956  motion  for  leave  to  file  affidavits.  The  second  Memorandum 
Opinion  and  Order  denied  a  petition  for  review  filed  by  KFH  from  the 
action  of  the  Broadcast  Brueau  of  the  Commission  granting  an  extension 
of  completion  date  of  the  construction  permit  issued  to  WTC  following 
the  June  9,  1955  final  decision.^ 

STATUTES  AND  RULES  OF  THE  COMMISSION  INVOLVED 

The  relevant  portions  of  statutes  and  rules  of  the  Commission  in¬ 
volved  in  the  instant  appeal  are  set  forth  in  Supplement  A  to  this  brief. 

STATEMENT  OF  POINTS 

1.  Appellant  was  denied  a  full  and  fair  hearing  on  its  application 
by  the  summary  denial  of  its  November  15,  1955  petition  for  rehearing 
and  its  February  1,  1956  motion  for  leave  to  file  affidavits. 

2.  Appellant  was  denied  a  full  and  ^ir  hearing  on  its  application 
by  the  Commission’s  improper  refusal  to  consider  and  rule  upon  certain 
exceptions  taken  by  Appellant  to  the  Examiner’s  initial  decision  and  by 
the  Commission’s  denial  of  certain  exceptions  without  giving  a  statement 
of  the  reasons  or  basis  for  its  rulings. 


KFH  filed  a  petition  for  review  of  this  Cominission  Memorandum  Opinion  and  Order  of  Mardi  15, 
1956,  pursuant  to  Section  402(a)  of  the  Communications  Act,  as  amended,  and  Chapter  19A  of  Title 
5  U.  S.C,  The  case  is  docketed  as  No.  13, 307. 
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SUMMARY  OF  ARGUMENT 

1.  The  Commission  improperly  denied  Appellant  the  further  hear¬ 
ing  requested  by  its  petition  for  rehearing  of  November  15,  1955.  The 
reasons  given  by  the  Commission  for  denying  said  petition  are  wholly 
without  merit.  Said  petition  was  not,  as  the  Commission  held,  un¬ 
timely  filed,  nor  were  the  allegations  therein  unrelated  to  matters  com¬ 
petent  for  consideration  under  the  comparative  hearing  issues.  The 
issues  of  fact  raised  by  Appellant’s  November  15  petition  required  at 
minimum  a  further  evidentiary  hearing  and  could  not  properly  be  de¬ 
cided  by  a  summary  judgment  on  the  pleadings.  The  Commission's 
characterization  of  the  allegations  in  said  petition  as  lacking  in  merit, 
without  giving  any  grounds  or  reasons  for  this  conclusion,  was  arbitrary 
and  capricious.  The  Commission's  denial  of  Appellant's  November  15, 
1955  petition  was  based  upon  the  same  mistaken  concept  of  the  Commis¬ 
sion's  statutory  powers  and  duties  and  of  an  applicant's  rights  that  mo¬ 
tivated  the  Commission  to  deny  a  further  evidentisiry  hearing  in  the 
Enterprise,^  Butterfield  and  Trebit^  and  McClatchy^  cases,  as  a  result 
of  which  this  Court,  on  appeal,  reversed  the  Commission  in  each  case 
and  remanded  the  same  for  further  hearing. 

2.  The  Commission's  denial  of  Appellant's  motion  of  February 
1,  1956  for  leave  to  file  affidavits  without  giving  a^y  reasons  for  such 
action  was  arbitrary  and  capricious.  Moreover,  l|he  Commission's  re¬ 
fusal  to  follow  the  procedure  prescribed  by  its  owi^  rules  in  disposing 

I 

of  said  motion  deprived  Appellant  of  procedural  due  process. 


®  The  Enterprise  Co.  v.  Federal  Communications  Commission.  231  F.2d|708. 

_  i 

®  W.  S.  Butterfield  Theatres.  Inc,  v.  Federal  Cominunications  Commission.  Trebit  Corporation  v. 
Federal  Communicatiorrs  Commission,  No.  12,527,  etal. ,  decided  May  1956 

McClaichv  Broadcasting  Comparrv  v.  Federal  Communications  Commisjsion.  No.  12.637,  decided 
October  18,  1956,  ] 
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3.  The  Commission  deprived  Appellant  of  a  full  and  feir  hearing 
on  its  application  by  refusing  to  consider  certain  exceptions  which  Ap¬ 
pellant  had  taken  from  the  Examiner's  initial  decision,  and  by  failing  to 
decide  other  exceptions  in  the  manner  required  by  law.  Under  the 
hearing  procedure  followed  in  this  case,  the  only  opportunity  avail¬ 
able  to  Appellant  to  advance  the  grounds  on  which  it  claimed  a  prefer¬ 
ence  over  Intervenor  was  by  means  of  Phase  IT  proposed  findings  and 
conclusions  submitted  to  the  Hearing  Examiner.  Since  the  Hearing 
Examiner  refused  to  adopt  virtually  any  of  the  Phase  II  findings  and 
conclusions  proposed  by  KFH  which  were  adverse  to  WTC,  a  proper 
determination  by  the  Commission  of  KFH's  exceptions  to  the  failure 
of  the  Examiner  to  adopt  such  Phase  n  findings  and  conclusions  was 
absolutely  essential  to  a  fair  consideration  of  KFH's  case.  The  form 
of  KFH's  exceptions  complied  with  the  Commission's  rules.  Neverthe¬ 
less,  the  Commission  erroneously  refused  to  examine  and  rule  upon 
crucial  exceptions  on  the  alleged  grounds  that  such  exceptions  did  not 
comply  in  form  to  the  requirements  of  the  Commission's  rules.  In 
thus  refusing  to  consider  KFH  exceptions,  the  Commission  departed 
from  its  then  established  practice  of  considering  and  ruling  upon  the 
merits  of  exceptions  in  the  form  employed  by  KFH.  In  denying  other 
KFH  exceptions,  the  Commission  acted  without  specifying  the  grounds 
or  reasons  for  its  ruling.  The  multiple  choice  method  employed  by  the 
Commission  in  denying  the  exceptions  of  all  parties  not  specifically  dealt 
with  in  its  final  decision  does  not  comply  with  Section  409(b)  of  the 
Communications  Act  and  Section  8  of  the  Administrative  Procedure 
Act.  The  ruling  of  the  Commission  affirming  the  Examiner's  refusal 
to  allow  KFH  to  introduce  evidence  of  the  programming  proposals  con¬ 
tained  in  the  WTC  application  at  the  time  it  was  designated  for  hear¬ 
ing  was  erroneous.  The  evidence  was  relevant  to  a  contested  conclu¬ 
sion  in  the  final  decision  praising  the  thoroughness  of  WTC's  planning 
and  preparation  for  television.  The  exclusion  of  this  evidence  was 


prejudicial  to  KFH.  The  March  15,  1956  Memorandum  Opinion  and 
Order  conclusively  establishes  that  the  Commission  followed  a  non- 
statutory  hearing  procedure  in  deciding  this  case,  contrary  to  the  man¬ 
date  of  Section  409(b)  of  the  Communications  Act. 


ARGUMENT 


I. 


THE  COMMISSION  ERRED  IN  DENYING  APPELLANT'S 
NOVEMBER  15,  1955  PETITION  FOR  REHEARING 

i 

I 

A.  Background  of  the  November  15,  1955  Petition  for  Rehearing. 

1 

1 

One  of  the  crucial  issues  in  the  comparative! hearing  was  a  com¬ 
parison  of  the  applicants  from  the  standpoint  of  the  likelihood  of  their 

I 

effectuating  their  respective  television  proposals  4nd  carrying  out  their 
hearing  promises  and  commitments.^  WTC  and  its  principals  were 

I 

newcomers  to  broadcasting  in  Wichita;  KFH  was  ajpioneer  broadcast 
licensee,  with  a  record  of  serving  the  Wichita  are^  in  the  radio  field 
for  more  than  a  quarter  of  a  century.  In  the  hearing  KFH  relied  heavily 
upon  a  showing  of  its  past  record  of  performance  i|i  the  local  broadcast 

field  as  evidence  of  the  fact  that  the  Commission  cbuld  more  assuredly 

i 

rely  upon  KFH  to  carry  out  its  television  proposal^  in  accordance  with 

i 

the  promises  and  commitments  made  in  its  television  application  and  in 

I 

the  testimony  and  exhibits  introduced  in  the  compajrative  hearing.  KFH* 
ability  to  effectuate  its  programming  commitments!  was  shown  by  evi- 

I 

dence  of  actual  training  by  means  of  closed-circuit!  television  operations 

i 

of  its  existing  personnel,  as  well  as  new  employee^  added  to  its  staff 
for  television  purposes.  The  likelihood  of  KFH's  fjilfilling  its  commit- 

I 

ments  for  local  programs,  particularly  those  invoiying  the  cooperation 

I 

of  local  public  welfare  organizations,  was  shown  b^  the  success  of  KFH 


A  I 

°  The  importance  of  this  general  area  of  comparative  evaluation  was  rec<»gnized  in  Tampa  Times. 
10  Pike  and  Fischer  R.R.  77.  132;  affd,  230  F.  2d  224.  | 


in  the  past  in  developing  and  carrying  programs  for  such  organizations 
on  radio  station  KFH. 

WTC*s  contentions  with  respect  to  the  reasons  why  the  Commis¬ 
sion  should  prefer  WTC  over  the  other  applicants  on  the  issue  of  likeli* 
hood  of  effectuating  their  respective  television  proposals  was  summar¬ 
ized  by  WTC  in  its  own  Phase  n  filing,  as  follows: 

WTC  Proposed  Findings,  Phase  11,  Paragraph  11  of  Pro¬ 
posed  Conclusions,  p,  71. 

'Wichita  TV  should  be  preferred  because  it  is  the  ap¬ 
plicant  with  the  most  deeply  rooted  local  ownership;  it 
is  most  representative  of  the  community;  its  principals 
have  participated  most  actively  in  the  public  service  and 
community  affairs  of  the  Wichita  area;  it  shows  the 
greatest  and  most  significant  integration  of  ownership 
with  management;  it  proposes  superior  programming 
based  upon  a  superior  program  policy;  it  has  given  the 
greatest  assurance  that  this  programming  will  meet 
the  needs  and  desires  of  the  communities  and  areas 
to  be  served  by  making  the  most  thorough  study  and 
analysis  of  those  needs  with  public  service  groups  and 
others  both  in  Wichita  and  the  surrounding  areas  to  be 
served,  coupled  with  the  contributions  from  the  long 
study  of  its  proposed  programming  by  its  outstandingly 
representative  officers,  directors,  stockholders  and 
subscribers;  it  is  the  only  applicant  which  has  obtained 
verification  from  every  single  public  service  organiza¬ 
tion  r^ularly  programmed  of  a  willingness  to  partici¬ 
pate  in  the  programming  proposed,  together  with  fur¬ 
nishing  actual  contributions  to  that  programming;  it  is 
the  only  applicant  which  has  made  specific  firm  arrange¬ 
ments  for  local  live  talent;  it  is  the  only  applicant  which 
has  demonstrated  the  availability  of  all  film  to  be  used, 
even  including  film  contracts  for  commercial  film;  it  is 
the  only  applicant  which  has  made  an  extensive  study  of 
special  events  in  the  area  and  undertaken  to  provide  for 
those  events;  it  has  provided  facilities  far  superior  to 
those  of  its  competitors,  and,  in  fact,  is  the  only  appli¬ 
cant  to  demonstrate  that  its  facilities  are  capable  of 
performing  the  related  program  proposal;  it  has  pro¬ 
vided  for  a  superior  staff  both  in  numbers  and  quality 
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to  effectuate  its  program  proposal;  it  has  among  Its 
principals  a  greater  experience  in  television  broad¬ 
casting;  it  has  made  the  most  careful  provision  for 
development  and  training  of  a  competent  staff;  in 
short,  it  has  proved  itself  superior  in  all  criteria  the 
Commission  uses  to  evaluate  competitive  applicants 
and  conclusively  demonstrated,  through  tljie  unique 
process  of  legal  commitments  wherever  {possible  but¬ 
tressed  by  firm  agreements  in  all  other  circumstan¬ 
ces,  that  every  phase  of  its  superior  program  pro¬ 
posal,  as  well  as  plant,  will  be  effectuated,  indepen¬ 
dently  of  that  assurance  which  might  be  gained  from 
the  civic  record  in  the  Wichita  area  of  its  I  principals, 
which  must  be  characterized  as  outstandii^. 

(R.  7732-3)  I 

i 

Appellant  in  its  Phase  II  proposed  findings  ccjntended  that  the  rec¬ 
ord  evidence  required  findings  and  conclusions  adverse  to  WTC,  as  fol- 

j 

lows:  I 

i 

1.  A  background  and  corporate  history  of  W|TC  revealing  an 

opportunism  and  constantly  shifting  position  inconsistent 

1 

with  the  stability  and  reliability  requirec^  of  a  licensee 

(R.  4420-33);  j 

j 

2.  Activities  of  the  principals  of  WTC  in  dealing  with  poten- 

I 

tial  investors  in  its  securities  involving  yiolations  of  both 

state  and  federal  laws,  and  arrangement^  designed  to  se- 

I 

cure  financial  benefit  to  ^'insiders"  upon  the  granting  of  its 

i 

construction  permit  (R.  4400-2);  | 


3. 


4. 


5. 


Lack  of  candor,  or  at  the  very  least,  carelessness  in  WTC’s 

j 

contacts  with  the  public  (R.  4403-4);  | 

1 

Superficial,  stereotyped  and  ineffectual  Contacts’’  made  by 
WTC  in  connection  with  its  investigation  6f  community  needs 

(R.  4430-34);  j 

1 

I 

The  flimsy  basis  of  WTC s  claim  that  T.  Maloney  is  a 

I 

resident  and  domiciliary  of  Wichita  and  tljiat  any  reliance  can 
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be  placed  upon  the  contribution  which  Mr.  Maloney  would 
make  in  the  training  of  personnel  or  in  the  production  of 
programs  (R.  4395-6;  4446-7); 

6.  The  lack  of  any  substantial  time  or  attention  devoted  by  the 
WTC  directors  to  the  formulation  of  programs  and  other  pro¬ 
posals  in  striking  contrast  to  WTC’s  repeated  contentions 
that  its  Board  members  had  actively  participated  over  a 
period  of  years  in  the  formulation  of  company  policies 

(R.  4436-45); 

7.  The  superficial  character  of  the  participation  in  the  affairs 
of  WTC  of  eight  of  the  WTC  directors  who  were  elected  to 
the  Board  more  than  two  months  after  WTC^s  application 
was  designated  for  hearing  (R.  4436-40); 

8.  The  inadequacy  of  the  WTC  showing  as  to  future  participa¬ 
tion  in  the  affairs  of  the  company  by  its  directors  (R.  4436- 
40); 

9.  Substantial  weaknesses  in  WTC^s  staffing  and  training  pro¬ 
posals  (R.  4445-49); 

10.  The  last  minute  character  of  WTC’ s  efforts  to  bolster  its 
case  after  the  testimony  of  the  other  two  applicants  who  pre¬ 
ceded  it  had  been  completed  (R.  4445-49); 

11.  The  impracticability,  unsoundness  and  unreliable  character 
of  WTC’ s  program  policy  commitments  (R.  4435); 

12.  The  "window  dressing”  character  of  all  of  its  proposals  which 
reflected  an  obvious  attempt,  for  hearing  purposes  only,  to 
adhere  to  WTC’s  conception  of  the  Commission’s  ’’Blue  Book” 
(R.  4426-34); 


13.  The  superficiality  of  the  efforts  e:?q)ended  by  WTC  to  make  up 
for  the  lack  of  esqperience  of  the  WTC  principals  in  the 
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ascertainment  of  community  needs  and  the  formulation  of 

programs  designed  to  meet  such  needs  (^.  4426-34); 

i 

! 

14.  The  unsoundness  of  WTC's  proposal  for  Mucational  programs 
(R.  4449-60). 

i 

The  Examiner^s  failure  to  adopt  the  KFH  Phase  n  findings  and 

I 

conclusions  on  the  above-listed  aspects  of  the  hearing  record  was  one 

j 

of  the  principal  bases  of  Appellant’s  exceptions  to  ^he  Examiner’s  initial 
decision.  In  adopting  its  final  decision  the  Commii^sion  either  refused 

I 

to  consider  and  rule  on  or  denied  these  exceptions Instead,  the  Com- 

I 

mission’s  final  decision,  like  the  Examiner’s  initial  decision,  relied 
upon  WTC’s  representations  and  promises,  acceptejd  WTC’s  Phase  n 
contentions  and  adopted  favorable  findings  and  concjlusions  on  the  follow¬ 
ing  aspects  of  WTC’s  proposal: 

1.  WTC’s  commitments  to  complete  and  train  its  staff  after 

i 

obtaining  a  grant,  but  before  commencing  operation,  which 
the  Commission  found  to  be  virtually  equal  to  KFH’s  show¬ 
ing  of  the  extensive  training  of  its  existii^g  staff  (F.D.  160, 

I 

165,  R.  8058,  8060,  F.D.C.  20,  R.  826^-3); 

2.  The  television  experience  of  T.  J.  Maloney  and  the  part  which 
he  would  play  in  the  effectuation  of  its  proposal,  on  the  basis 
of  which  the  Commission  awarded  WTC  ^  preference  for 
’’television  experience”  which  in  turn  wajs  applied  to  reduce 

to  minor  proportions  the  clear  cut  super  i|Drity  in  overall 

I 

broadcast  experience  found  by  the  Comipission  to  exist  in 
favor  of  KFH  (F.D.C.  22,  R.  8263-4);  | 

I 

i 

3.  WTC’s  all^edly  binding  contracts  with  l^cal  talent  and  other 

I 

program  sources  and  allegedly  binding  cpmmitments  with 

i 

j 

~  I 

^  The  errors  thus  committed  by  the  Commission  are  dealt  with  under  Poijnt  III  of  this  brief,  infra, 
pp.  34-49.  I 

^0  This  method  of  equating  denied  KFH  a  preference  in  this  area  which  it|  was  awarded  by  the  Ex¬ 
aminer's  initial  decision.  j 
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I 

public  service  organizations,  which  the  Commission  found 
would  enable  WTC  to  effectuate  its  proposed  local  live  pro¬ 
grams  (F.D.  166,  167,  R.  8061,  and  F.D.C.  7  and  8,  R. 
8261); 

4.  WTC's  arrangements  with  the  University  of  Wichita  and 
other  educational  institutions,  on  the  basis  of  which  the  Com¬ 
mission  awarded  WTC  a  preference  for  its  ^’educational  pro¬ 
grams”  (F,D.  173,  R.  8064-5  and  F.D.  C.  5,  7,  R.  8248- 

9,  and  F.D.C.  9,  R.  8253); 

5.  The  thoroughness  of  WTC’s  preparations  and  planning  for 
television  which  would  enable  it  to  carry  out  its  local  live 
program  proposals;  the  specific  and  detailed  character  of 
its  representations  and  promises;  and  the  ’’responsible  com¬ 
mitments”  of  WTC  to  perform  in  accordance  with  its  repre¬ 
sentations  and  promises  (F.D.  166,  167,  170,  R.  8061-2 
and  F.D.C.  5-9,  R.  8250-4). 

Indeed,  the  Commission,  like  the  Examiner,  was  completely  taken 
in  by  the  role  consistently  played  by  WTC  throughout  the  comparative 
hearing  of  the  model  ’’Blue  Book”  applicant,  which  had  allegedly  spent 
more  than  two  years  prior  to  the  hearing  in  perfecting  its  proposed 
local  programs  and  was  ready,  willing,  able  and  eager  to  institute  an 
outstanding  new  television  service  in  Wichita.  Moreover,  the  Commis¬ 
sion  relied  upon  WTC’ s  emphatic  assurances  of  its  continuing  efforts  to 
perfect  its  proposals  right  down  to  a  final  grant  of  its  application  and 
upon  its  firm  ’’legal”  and  ’’morally”  binding  commitments  to  complete 
all  of  its  staffing  and  programming  representations  immediately  upon 
receiving  a  grant,  even  to  the  point  of  promising  that  a  30-day  dry  run 
of  its  entire  program  schedule  would  precede  the  commencement  of 
commercial  operation.  Unlike  some  newcomer  applicants  for  televi¬ 
sion  focilities,  WTC  did  not  rest  its  claim  of  comparative  superiority 
on  its  likelihood  of  eventually  developing  a  program  service  which 
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a 


I 


would  meet  community  needs.  The  Commission  accepted  WTC’s  claim 

i 

of  comparative  superiority  based  on  its  past,  prep|iration,  planning, 
existing  contractual  commitments,  and  available  resources,  which 
WTC  insisted  would  enable  it  to  render  the  service  it  was  proposing 
immediately  upon  the  commencement  of  operation  |f.D.  171  third 
sentence,  R.  8063).  i 

I 

B.  The  New  Evidence  Proffered  with  the  November  15, 


1955  Petition  for  Rehearing.  I 


In  the  following  parallel  columns  are  shown  (1)  the  finding  and 
conclusions  favorable  to  WTC  in  the  Commission's  final  decision  based 

j 

upon  representations  and  promises  made  by  WTC,  |  which,  if  they  were 

ever  to  be  carried  out,  would  have  been  carried  oi|t  within  the  five 

1 

months  following  the  issuance  of  a  construction  pei-mit  and  (2)  the 

i 

allegations  made  in  the  November  15,  1955  petitioi^,  supported  by 
affidavit  showing  that  during  said  five  months  WTq  had  either  failed 

i 

to  perform  or  had  violated  such  representations  arid  promises: 


Commission  findings  and  conclu¬ 


sions  based  upon  WTC  promise 


or  representation: 

Mr.  Robin  Compton,  a  director  of 
WTC,  will  be  responsible  for  se¬ 
curing  and  adequately  training  all 
technical  personnel  (F.  D.  161, 

R.  8058).  He  will  supervise  the 
construction  of  the  proposed  sta¬ 
tion,  select  the  Chief  Engineer  and 
other  technical  personnel  to  be  em¬ 
ployed,  and  will  spend  as  much 
time  in  Wichita  as  might  be  needed 
to  fulfill  his  commitments,  which 
he  estimated  might  require  four 
days  a  week  over  a  six-month 
period  (F.D.  146,  R.  8048-9). 


Allegations  iri  November  15  Peti¬ 


tion  (R.  5396+5 


Mr.  Compton' spent  little  or  no 
time  in  Wichim  and  did  not  per¬ 
form  as  represented.  The  first 
42  days  of  operation  of  the  station 
included  14  days  in  which  there 
were  picture:^  or  audio  failures  or 
late  sign-ons.>  Several  instances 
have  occurred  where  the  failure 
continued  for  jlonger  than  5  min¬ 
utes. 
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F.D.  156,  R.  8055;  and  165,  R.  8060. 
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Mr.  Maloney  is  a  domiciliary  and  Mr.  Maloney  not  only  failed  to  re¬ 
resident  of  Wichita  ^^who  had  ac-  turn  to  Wichita  to  perform  the  train- 
cepted  temporary  employment  at  ing  functions  and  programming 
York,  Pennsylvania,  but  will  return  duties  as  represented  but  has  had 
to  Wichita  as  soon  as  WTC  received  nothing  to  do  with  the  station  sub- 
its  construction  permit  to  train  sequent  to  the  final  grant, 
studio  personnel  and  to  assume  his 
duties  as  Program  Director.  (WTC 
was  awarded  a  preference  over  KFH 
on  the  basis  of  Mr.  Maloney’s  past 
television  experience.  F.D.  C.  22, 

R.  8263-4;  F.D.C.  133,  R.  8038- 
9  and  F.D.C.  20,  R.  8262-3). 

The  full  staff  of  70  persons  will  be  At  the  end  of  the  fifth  month  after 
completed  in  the  fifth  month  after  the  grant  of  the  WTC  application, 
the  WTC  application  is  granted  the  staff  consisted  of  less  than  40 
(F.D.  165,  R.  8060).  persons. 

The  full  staff  of  70  persons  when  WTC  commenced  commercial  ser- 
completed  will  oe  engaged  for  one  vice  of  KARD-TV  on  Septemoer  1 
month  of  dry  run  operation  be-  and  the  commitment  with  respect 
fore  the  station  began  its  com-  to  a  30 -day  dry  run  operation  and 
mercial  service  (F.D.  165,  R.  employment  of  the  full  70  man 
8060) .  staff  before  commencement  of 

commercial  service  was  complete¬ 
ly  ignored. 

WTC  will  conduct  a  training  course  This  commitment  was  not  fulfilled, 
on  the  unique  opportunities,  tech¬ 
niques,  and  problems  of  the  tele¬ 
vision  medium  for  the  benefit  of 
representations  of  public  service 
groups  and  organizations.  For 
this  purpose  the  applicant’s  Public 
Service  Director  would  be  made 
available  without  charge  to  assist 
in  the  production  of  public  service 
prc^rams  (F.D.  166,  R.  8061). 

WTC  will  employ  Mr.  VanBuren  Mr.  DeVries  is  not  in  Wichita  and 
W.  DeVries  under  a  contract  to  be  the  representations  as  to  his  em- 
Station  Staff  Director  and  a  Pro-  ployment  were  not  fulfilled, 
ducer  for  a  period  of  three  years 

■^^The  Commission's  finding  that  Mr.  Maloney  was  a  domiciliary  and  resident  of  Wichita  was  a  basis 
for  rejecting  KFH's  claim  that  the  sale  of  WTC  stock  to  Mr,  Maloney,  a  non-resident  of  Kansas,  was 
in  violation  of  state  and  Federal  securities  laws  (See  F.D.  Appendix  B,  par.  4,  R.  8121-2). 
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from  the  time  of  grant  to  it  of  a 
construction  permit  (F.D.  164, 

R.  8059-60). 

WTC  will  employ  Charles  L. 
Brown,  brother  of  George  M. 
Brown,  full  time  on  its  proposed 
staff  as  advertising  salesman  (F.D. 
162,  R.  8059). 

WTC  will  commence  operation 
with  a  schedule  of  119  hours  and 
49  minutes  per  week  from  the  time 
it  first  commenced  operation  (F.D. 
171,  R.  8063). 


WTC  has  binding  contracts  with 
local  talent  on  basis  of  which  WTC 
promised  and  the  Commission  con¬ 
cluded  that  WTC  would  carry  regu¬ 
lar  programs  employing  local  live 
talent  (F.D.  167,  R.  8061). 

’'Exhaustive  contacts”  with  129  lo¬ 
cal  public  service  organizations 
and  preparation  of  actual  program 
formats  assumes  the  participation 
of  such  agencies  in  regularly  sched¬ 
uled  programs  (F.D.  170,  R.  8062). 


Charles  L.  Brown  is  not,  nor  has 
he  been,  employed  as  a  salesman 
by  KARD-TV,  and  is  devoting  his 
full  time  to  his  recently  established 
floor  covering  business. 

WTC  commenced  operation  with  a 
schedule  of  approximately  52-1/2 
hours  per  week,  which  was  not  in¬ 
creased  except  for  a  period  of  ap¬ 
proximately  6  days  when  it  was 
carrying  programs  from  the  NBC 
network. 

Not  a  single  program  carried  as 
contemplated  by  these  contracts 
and  none  of  the  local  talent  em¬ 
ployed. 


Only  one  local  organization — Wichita 
Council  of  Churches— participated 
in  a  regularly  scheduled  program. 


WTC  has  made  arrangements  with  Not  a  single  educational  program 

the  University  of  Wichita  and  other  was  carried.  i3 

educational  institutions  of  higher 

learning  for  regular  broadcasting 

of  educational  programs  (F.D.  173,  j 

R.  8064-5).  I 


WTC  will  pay  U.  of  Wichita  $1, 388  No  payments  made  by  WTC  to  U. 
a  month  for  development  of  educa-  of  Wichita, 
tional  programs  (Idem). 
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WTC  was  awarded  a  decisional  preference  on  the  basis  of  its  proposed!  educational  programs  (F.D. 

C.  5(B)).  j 


WTC  will  obtain  a  substantial  num¬ 
ber  of  educational  programs  from 
the  television  center  of  the  U.  of 
Wichita  (F.D.  C.  5,  R.  8248-9). 

WTC  committed  itself  to  cai^ry 
every  local  program  included  in  its 
proposed  program  schedule,  each 
program  being  described  in  detail 
(WTC  Phase  I,  Fndg.  194-200,  R. 
7609-13.  F.D.  172-180*,  R.  8063- 
9). 


The  Television  Center  of  the  U.  of 
Wichita  is  non-existent  with  no 
prospect  of  its  establishment. 


Actual  programs  carried  bear  no 
resemblance  to  those  described 
in  WTC's  program  exhibits. 


♦  F.D.  172-180  (R.  8063-9)  lists  these  programs  as  derived 
from  the  more  detailed  descriptions  in  WTC’s  Phase  I  filing 
(R.  7616-36). 

In  addition,  the  petition  alleged  (R.  5401-3)  with  supporting  evi¬ 
dence  (R.  5431-2,  5434-7)  that  during  the  first  five  months  of  opera¬ 
tion,  WTC  directly  violated  or  was  callously  indifferent  to  the  operating 
policies  which  it  emphatically  asserted  would  be  scrupulously  adhered 
to  in  the  programming  of  its  station.  The  WTC  policies  in  question 
were  that  it  would  not  carry  mystery  shows  or  adult  drama  "beyond 
the  understanding  of  or  not  desirable  for  children"  until  after  the  bed¬ 
time  of  children  and  that  it  would  preview  network  programs  to  insure 
that  none  would  be  carried  which  violated  station  policy  (F.D.  180, 

R.  8069,  8235-6)  and  that  it  would  carry  only  the  highest  quality  of 
feature  films. The  petition  alleged  that  when  given  an  opportunity 
to  apply  these  policies,  WTC  ignored  its  hearing  commitments  and 
made  a  mockery  of  the  findings  and  conclusions  in  the  Commission's 
final  decision  which  relied  upon  WTC's  promises  and  rejected  the  con¬ 
tention  of  KFH  that  they  had  been  made  by  WTC  for  hearing  purposes 
only. 


14  wxC’s  representarion  in  this  regard  (WTC  Phase  I,  Proposed  Fndg.  185,  R.  7606)  was  that  "Ex¬ 
haustive  efforts  have  been  made  to  assure  that  the  corporation  will  offer  the  finest  in  film  program¬ 
ming  (E:dis.  46,  48)."  The  evidence  proffered  by  KFH  showed  that  in  actual  practice  WIC carried 
some  of  the  least  expensive  and  poorest  quality  of  feature  films  obtainable  (R.  5431,  (Webb),  R. 
5791  (Park)). 


C.  The  Commission  Erroneously  Denied  the  November  15, 

1955  Petition^  | 

j 

The  Commission's  Memorandum  Opinion  and  prder  of  March  15, 

I 

1956  denied  the  November  15,  1955  petition  for  rehearing  after  stating 

I 

the  following:  | 

i 

"9.  The  November  15,  1955  petition  wasj,  of  course, 
untimely  filed.  Communications  Act  of  1|934,  as 
amended.  Section  405.  However,  notwithstand¬ 
ing  the  petitioner  is  not  entitled  to  consideration 
of  its  petition,  we  have  examined  the  said  petition. 

We  conclude  that  the  allegations  therein  i^elate  to 
(1)  matters  not  competent  for  consideratipn  under 
the  hearing  issues  in  this  proceeding,  an^  (2)  mat¬ 
ters  outside  the  scope  of  a  comparative  proceeding 
such  as  the  subject  one.  We  further  conclude  that 
the  allegations  of  the  petition  are  lacking  jin  merit. 

For  these  reasons  the  Commission  is  of  ihe  view 
that  the  record  of  the  proceedings  should! not  be 
opened  for  the  reception  of  further  evidence  and 
that  the  relief  prayed  for  in  the  petition  should  be 
denied.  ”(R.  5856).  ! 

I 

1.  The  Petition  was  Timely  Filed.  j 

! 

In  assigning  untimeliness  as  a  reason  for  denying  KFH’s  second 
petition  for  rehearing,  the  Commission  did  not  indicate  whether  it  be- 

i 

lieved  KFH  had  not  acted  in  a  timely  manner,  or  wijether  despite  dili¬ 
gence  on  KFH^s  part,  the  petition  was  filed  at  a  timp  when  the  Commis¬ 
sion  had  no  jurisdiction  to  consider  it.  Obviously  KFH  could  not  have 
filed  a  petition  based  upon  the  record  of  performance  of  WTC  during 
the  first  five  months  after  it  received  its  permit,  atiy  sooner  than  it 
did,  and  indeed,  neither  WTC  nor  the  Commission^p  Broadcast  Bureau 
nor  the  Commission  itself  has  ever  suggested  that  I^FH  did  not  act  with 
promptness  and  diligence  in  filing  the  petition.  I 
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With  respect  to  the  Commission’s  jurisdiction  to  entertain  the 
November  15  petition,  the  conclusion  of  untimeliness  was  clearly  er¬ 
roneous.  The  decisions  of  this  Court  decisively  establish  that  until 
the  period  for  appeal  from  a  Commission  final  decision  has  expired, 
the  Commission  has  jurisdiction  over  its  final  decision  and  has  power 
to  consider  petitions  for  rehearing.^®  The  timely  filing  of  the  KFH 
July  8  petition  for  rehearing  tolled  the  period  for  appeal  from  the 
June  9  final  decision  until  thirty  days  after  the  Commission  acted 
upon  said  petition.^^  The  Commission,  therefore,  had  jurisdiction  to 
entertain  the  November  15,  1955  petition,  since  the  KFH  July  8  peti¬ 
tion  for  rehearing  was  still  pending  before  the  Commission, on  Novem¬ 
ber  15.  Indeed,  in  another  comparative  proceeding  the  Commission 
considered  and  decided  on  the  merits,  a  second  petition  for  rehearing 
based  upon  newly  discovered  evidence  which  had  been  filed  even  later 
in  the  proceeding  than  the  KFH  petition  in  the  instant  case.  WJR, 

The  Goodwill  Station,  Inc. ,  11  Pike  and  Fischer  RR  1321.  To  the 
contention  made  in  the  WJR  case  that  the  Commission  lacked  jurisdic¬ 
tion  to  entertain  the  second  petition,  the  Commission  said: 

”15.  Whether  or  not  the  petitions  before  us  are 
second  applications  for  rehearing,  as  contemplated 
by  Section  405,  we  do  not  consider  to  be  a  question 
we  must  decide.  It  seems  sufficient  to  us  that  the 
petitions  were  filed  within  the  time  provided  for 
(1)  second  applications  for  rehearing  in  Section 
405,  and  (2)  appeals  in  Section  402(b).  We  think, 
in  the  absence  of  statutory  language  prohibiting  us 
from  doing  so,  the  Commission,  within  the  30-day 
specification  referred  to,  has  the  authority  by  im¬ 
plication  to  reconsider  its  order,  on  its  own  motion 
or  upon  a  motion  or  petition  seasonably  filed.  Sprague 
V.  Woll,  122  F.  2d  128.  Further,  within  the  peric^ 
provided  for  an  appeal,  as  stated  in  Albertson  v. 


Albertson  v.  Federal  Communications  Cominission.  182  F.2d  397. 
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Enterprise  Co.  v.  Federal  Communications  Commission,  supra. 


V 


Federal  Communications  Commission  (182  F.  2d 
3^7),  ’jurisdiction  of  the  contested  order  remains 
with  the  Commission^  (11  Pike  and  Fischer  RR 

1321,  132Q.  I 

i 

I 

2.  The  Petition  Alleged  Matters  Competent  for  C(j)nsideration  Under 
the  Hearing  Issues  in  this  Case.  , 


It  is  difficult  to  determine  what  the  Commission  had  in  mind  by 
the  bald  statement  that  the  allegations  in  the  Noveijnber  15  petition 
^’relate  to  (1)  matters  not  competent  for  consideration  under  the  hear¬ 
ing  issues  in  this  proceeding”,  because  the  Commission  gave  no  rea¬ 
sons  or  explanation  for  this  statement.  The  absence  of  "the  basis" 
for  this  conclusion  makes  the  bare  conclusion  itsejf  insufficient  as  a 
matter  of  law  under  Section  409  (b)  of  the  Act.  American  Broadcasting 
Co.  V.  Federal  Communications  Commission,  ITQiF.  2d437,  444- 


445.  I 

I 

I 

The  allegations  in  the  petition  related  to  the  Question  of  whether 
the  Commission  had  been  induced  to  adopt  a  final  decision  granting 

i 

decisional  preferences  to  WTC  and  denying  decisional  preferences 

I 

to  KFH  on  the  basis  of  unreliable  and  untrustworthy  representations 

1 

and  promises.  The  supporting  affidavit  was  proffered  to  prove  actual 

i 

non-performance  by  WTC  of  its  television  proposalj,  which  the  Com- 

i 

mission  in  its  final  decision  found  WTC  could  be  rejiied  upon  to  effectu¬ 
ate  on  the  basis  of  testimony  and  evidence  which  hajd  been  vigorously 
attacked  by  KFH  as  untrustworthy.  The  Commission's  final  decision 

i 

predicted  the  likelihood  of  WTC s  effectuation  of  Itsj  proposals  and  ful- 

I 

filling  its  promises  upon  certain  applicant  characteristics  such  as  the 
residence  of  the  WTC  principals,  their  experience  |n  local  activities 
unrelated  to  broadcasting,  plans  for  integration  of  Ownership  and 
management  and  other  presumptive  factors  which  tl|e  Commission 
itself  in  the  final  decision  recognized  are  of  a  less  persuasive 
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character  than  a  record  of  actual  performance.^*^  KFH  tendered  a 
record  of  actual  performance  by  WTC  bearing  directly  upon  the  very 
matters  on  which  the  Commission  made  findings  and  reached  conclu¬ 
sions  in  its  final  decision  on  the  basis  of  presumptive  factors.  To 
say  that  the  KFH  allegations  related  to  matters  not  competent  under 
the  issues  is  tantamount  to  saying  that  the  Commission’s  final  deci¬ 
sion  concerned  itself  with  matters  not  competent  under  the  hearing 
issues.  Only  upon  some  naive  assumption  that  the  purpose  of  the 
comparative  hearing  between  WTC  and  KFH  was  to  afford  the  appli¬ 
cants  an  opportunity  to  play  a  game  of  trying  to  out-promise  each  other, 
without  regard  to  whether  the  promises  would  ever  in  fact  be  per¬ 
formed,  is  it  possible  to  understand  the  Commission’s  position  that 
evidence  of  unreliability  of  WTC’s  promises  and  commitments  re¬ 
lated  to  matters  not  competent  for  consideration  under  the  hearing 
issues  in  the  proceeding. 

In  the  light  of  this  Court’s  decisions  in  the  Enterprise,  the  But¬ 
terfield  and  Trebit,  and  the  McClatchy  cases,  supra,  if  WTC,  after 
receiving  a  grant  of  its  application,  had  formally  amended  its  appli¬ 
cation  so  as  to  reflect  substantial  departures  from  the  proposals,  on 
the  basis  of  which  the  Commission  had  awarded  it  decisional  prefer¬ 
ences  in  the  comparative  hearing.  Appellant  would  have  been  entitled 
to  a  further  hearing  on  the  significance  of  such  departures  and  their 
bearing  upon  whether  WTC  was  still  entitled  to  a  decisional  prefer¬ 
ence.  May  the  Commission  summarily  deny  KFH  a  further  hearing 
because  WTC  did  not  formally  amend  its  hearing  proposals  but  chose 
to  depart  from  them  without  so  much  as  a  ”by  your  leave^’? 

The  issues  presented  to  the  Commission  for  decision  by  Appel¬ 
lant’s  November  15,  1955  petition  for  rehearing  were  the  same  as 
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F.D.C.  11.  R.  8254-5. 


those  presented  to  the  Commission  for  decision  in  ^he  Enterprise, 

1 

Butterfield  and  Trebit,  and  McClatchy  cases,  supr^,  and  the  Commis¬ 
sion’s  decision  in  the  instant  case  repeated  the  errprs  which  this  Court 
pointed  out  the  Commission  had  committed  in  thos^  cases.  In  the 

I 

Enterprise  case,  the  Court  summarized  the  basic  fallacy  in  the  Com¬ 
mission’s  position,  as  follows:  | 

I 

”It  is  urged  that  the  proceedings  had  los^  a  com¬ 
parative  character,  and  therefore  that  the  Com¬ 
mission  could  consider  the  agreement  ohly  under 
Section  310(b),  3/  separate  and  apart  from  any 
further  comparison  of  Beaumont’s  qualifications 
with  those  of  Enterprise.  This  is  another  way  of 
pressing  the  argument  of  finality.  But,  V© 
peat,  the  events  in  question,  though  they  [occurred 
subsequent  to  the  August  order  and^the  petition  for 
reconsideration,  struck  at  the  very  basii?  which  had 


been  assigned  by  the  Commission  for  its i decision. 


and  were  disclosed  at  a  time  when  the  decision  was 


still  open  for  reconsideration.  In  these  circum¬ 
stances  nothing  in  the  language  of  sectiohs  310(b) 


or  405  deprived  the  Commission  of  power  to  re¬ 


ceive  the  new  evidence  and  to  recons  ideri  or  re- 


decide  the  case  on  a  comparative  basis,  j  If  this 
is  not  done  the  advantages  of  the  comparative  hear¬ 
ing  are  lost  and  its  purposes  frustrated  .|  .  .  .  ” 
(Emphasis  supplied.)  231  F.  2d  708,  712! 


66Stat.  7  16  (1952),  47  U.S.C.  Sec,  310(b) 
(1952),  amending  48  Stat.  1086  (19^4). 


V 
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3.  The  Commission  Erroneously  Denied  the  Petition  for  the 


egations  Relate  to  Matters  Outside  the 


cope  of  a  Comparative  Proceeding. 


Again,  the  Commission's  failure  to  explain  its  cr3rptic  statement 
that  the  allegations  of  the  November  15  petition  relate  to  "matters  out¬ 
side  the  scope  of  a  comparative  hearing  such  as  the  subject  one"  is 
fatal.  American  Broadcasting  Co.  v.  Federal  Communications  Com¬ 
mission,  supra.  What  has  been  said  under  the  preceding  point  shows 
that  the  allegations  in  the  petition  did  relate  to  matters  within  the  hear¬ 
ing  issues.  The  fact  that  the  allegations  in  the  November  15  petition 
raised  issues  regarding  WTC's  qualifications,  which  the  Commission 
could  properly  consider  in  a  separate  proceeding,  does  not  mean  that 
said  allegations  were  not  also  pertinent  to  the  issues  in  this  compara¬ 
tive  proceeding.  As  KFH  pointed  out  in  its  Novenber  15,  1955  petition: 

"If  the  Commission  were  not  still  in  the  process  of 
determining  the  best  qualified  applicant  among  the 
three  competing  applicants  for  Channel  3,  the  evi¬ 
dence  submitted  herewith  would  justify  an  order  of 
revocation  of  the  outstanding  authorization.  Since 
the  comparative  proceeding  has  not  yet  been  con¬ 
cluded,  the  evidence  can  and  must  be  considered 
in  determining  whether  or  not  the  Commission's 
Final  Decision  to  grant  WTC  should  be  affirmed. 

Therefore,  unless  the  Commission  reverses  its 
Final  Decision  in  this  proceeding  on  the  basis  of 
the  petition  for  rehearing  filed  by  KFH  on  July  9, 

1955  and  still  pending  before  the  Commission,  it 
is  submitted  that  as  an  alternative  the  Commission 
must  set  aside  the  final  grant  of  the  application  of 
WTC  and  reopen  the  record  in  this  proceeding  for 
the  purpose  of  receiving  evidence  relevant  to  the 
matters  raised  herein  and  take  such  further  pro¬ 
ceedings  as  may  be  just  and  proper  in  the  circum¬ 
stances."  (R.  5392) 
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Apparently  the  Commission's  position  that  tt(e  allegations  con- 

i 

tained  in  the  November  15  petition  relate  to  matter^  outside  the  scope 
of  a  comparative  proceeding  is  a  necessary  corollary  of  its  erroneous 

I 

conclusion  that  the  petition  was  untimely  filed.  In  pther  words,  the 

i 

Commission's  position  appears  to  be  that  some  tinofe  prior  to  Novem¬ 
ber  15,  1955  the  doctrine  of  administrative  finality  required  that  the 
proceedings  on  the  three  competing  applications  fo](*  Channel  3  inWi- 

I 

Chita  came  to  an  end,  and  after  that  unspecified  tiniie  no  new  matters 
could  be  considered  by  the  Commission  bearing  upon  the  comparative 

I 

qualifications  of  the  applicants  and  their  proposals^  This  erroneous 
concept  of  the  termination  of  administrative  process  is  the  root  of  the 
Commission's  erroneous  denial  of  the  November  15  petition,  and  ap¬ 
parently  explains  why  the  Commission  disposed  of  ihe  petition  in  eleven 
lines  and  did  not  even  deem  it  necessary  to  give  a  jeason  for  denying 
the  February  1,  1956  motion  for  leave  to  file  affidavits. 

j 

i 

4.  The  Commission's  Conclusion  "That  the  Allegations  of  the  Petition 


re  Lacking  in  Merit"  Is  Not  a  Legally  Sufficient  Ground  for  Denial. 


I 

I 

I 

The  Commission's  conclusion  that  the  petition  should  be  denied 

i 

because  the  "allegations  of  the  petition  are  lacking  jin  merit"  cannot 
stand  as  a  ground  for  the  Commission's  action  sincje  this  is  tantamount 
to  giving  no  reason  at  all  for  its  action.  Telanseriahone,  Inc,  v.  F.C.C. , 
231  F.  2d  231,  732.  Only  upon  the  theory  that  the  allegations  of  the 
November  15  petition  were  frivolous  on  their  face  and  raised  no  Issues 

I 

of  fact  or  policy  of  sufficient  Importance  even  to  require  a  statement 
of  reasons  as  a  grounds  for  denial,  can  such  a  basip  for  denial  stand. 

The  November  15  petition  alleged  that  the  evidence! proffered  therewith 

I 

left  no  possible  room  for  doubt  "that  WTC's  proposals  were  for  hear¬ 
ing  purposes  only,  because  practically  every  significant  representa¬ 
tion  and  commitment  which  WTC  made  as  an  applicant  was  disregarded 


> 
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by  WTC  once  it  had  been  awarded  a  construction  permit"  (R.  5392-3) 
and  that  "the  new  evidence  shows  that  WTC  has  acted  contrary  to  cer¬ 
tain  policies  and  commitments  it  contended  entitled  it  to  a  preference 
in  the  comparative  hearing  and  on  the  basis  of  which  WTC  was  pre¬ 
ferred  by  vote  of  only  two  members  of  the  present  Commission"  (R. 
5393) . 


The  issues  of  fact  and  policy  raised  by  the  KFH  November  15 
petition  went  as  much  to  the  lack  of  good  faith  of  the  successful  appli¬ 
cant  in  these  proceedings  as  did  the  issues  raised  by  a  petition  filed  by 
McClatchy  Broadcasting  Company  in  an  earlier  case.  In  considering 
the  petition  filed  by  McClatchy  the  Commission  stated: 

"Despite  the  fact  that  McClatchy  has  no  standing 
to  request  reconsideration  or  the  other  relief 
asked  for,  we  believe  that  consideration  by  the 
Commission  on  its  own  motion  of  some  of  the 
allegations  made  in  this  case  is  nevertheless  war¬ 
ranted  because  of  the  nature  of  the  allegations 
made  against  Telecasters.  Charges  of  fraud 
committed  by  a  permittee  in  his  dealings  with 
the  Commission  go  to  his  basic  character  quali¬ 
fications,  and  as  such  warrant  our  close  scrutiny. 

As  the  concurring  Commissioners  stated  in  the 
Polan  case,  supra  |  Edward  G.  Polan  et  al. ,  8 
I%e  &  Fischer,  RR  398]: 

’  ....  In  general,  however,  we  think 
it  important  to  point  out  that  any  substan¬ 
tial  evidence  coming  before  us  and  indica¬ 
ting  a  misrepresentation  or  lack  of  good  faith 
by  the  applicant  in  connection  with  data  sub¬ 
mitted  to  us  would  require  our  most  careful 
attention.  In  this  or  any  other  case  should 
such  evidence  come  to  our  attention — possi¬ 
bly  for  example  in  connection  with  an  appli¬ 
cation  for  modification  of  a  construction 
permit  to  specify  a  different  site — we  would, 
of  course,  be  required  to  review  it  most  care¬ 
fully.  ’ 


^We  will,  therefore,  consider  the  allegahons  of 
McClatchy  relating  to  false  representations  made 
by  Telecasters  to  the  Commission  and  t6  the  peo¬ 
ple  of  the  Sacramento  area. ''  (11  Pike  ahd  Fischer 
RR  1290-1). 

Upon  review  of  the  Commission's  action  in  tlie  McClatchy  case 
this  Court  said  that  it  agreed  with  the  above-quoteci  statement  in  the 
Commission's  decision  (except  with  the  view  that  l^cClatchy  had  no 

standing  to  request  reconsideration)  and  then  went  on  to  say: 

i 

^The  question  is,  then,  whether  the  Commission 
had  authority  to  resolve  the  issues  so  raised  by  a 
summary  decision  on  the  pleadings  or  whether  it 
should  have  conducted  an  evidentiary  hearing.  Could 
the  Commission  properly  proceed,  as  it 'did,  to 
dispose  of  the  matter  as  though  on  a  deiiiurrer  which 
searched  all  the  pleadings  or,  perhaps  more  accu¬ 
rately,  as  though  on  a  motion  for  summs^ry  judgment 
under  Rule  56  of  the  Federal  Rules  of  Civil  Proce¬ 
dure?  I 

i 

I 

’We  think  not.  There  were  admittedly  serious  issues 
of  material  fact.  We  said  in  Federal  Broadcasting 


System  v.  Federal  Communications  Con^mission,  96 
U.S.  App.  D.C.  260,  263,  225  F.^d  56o|  563  (1955): 

i 

’  .  .  .  .  What  is  required  [  of  a  protest  under 
Sec.  309  (c)  ]  is  merely  an  articulated  state¬ 
ment  of  some  fact  or  situation  whiclJ would  tend 
to  show,  if  established  at  a  hearing,!  that  the 
grant  of  the  license  contravened  public  interest, 
convenience  and  necessity,  or  that  the  licensee 
was  technically  or  f inane i^ly  unqualified,  con- 
trary  to  the  Commission’s  initial  finding.’ 

[  Emphasis  supplied.  ]  | 

”In  a  second  Federal  Broadcasting  Syste^  opinion,-'^ 
we  said,  ’Certainly  in  the  absence  of  sonie  established 
procedural  system  to  the  contrary,  we  think  it  im¬ 
proper  to  rely  solely  on  an  opposition  pleading  as  a 
basis  for  a  finding  of  fact;’  and  later  add^d: 


’  .  .  .  .  Only  if  it  is  clear  from  the  face  of 
the  protest,  taking  all  the  protestant*s  alle¬ 
gations  as  true,  that  there  is  no  real  merit 
in  Protestant's  position  or  substantial  possi¬ 
bility  that  a  hearing  will  reveal  merit,  should 
the  protest  be  rejected  without  a  hearing. '  "  is 


"4/ 

-  Federal  Broadcasting  S3^tem  v.  Federal  Com- 
munications  Commission,  97  U.S.  App.  D.  C. 

293,  297,  231  F.  2d  246,  250  (1956).” 

Tested  under  the  views  expressed  by  the  Court  in  the  McClatchy 
case,  the  allegations  of  the  KFH  November  15,  1955  were  not  demurra¬ 
ble  and  the  Commission  could  not  dispose  of  them  as  though  on  demurrer. 
There  were  admittedly  serious  issues  of  material  fact  in  the  instant 
case.  The  voluminous  opposition  and  supporting  affidavits  filed  by 
WTC  denying  the  allegations  of  the  KFH  November  15  petition  and  con¬ 
tradicting  the  KFH  affidavits  proves  the  non -demurrable  character  of 
the  allegations. 

n. 

THE  COMMISSION  ERRED  IN  DENYING  APPELLANT'S 
FEBRUARY  1,  1956  MOTION  FOR  LEAVE  TO  FILE 
AFFIDAVITS. 

A.  Background  of  the  February  1  Motion. 

On  December  5,  1955,  WTC  filed  an  opposition  to  Appellant's 
November  15  petition  for  rehear ing.^^  This  opposition  vigorously  denied 
the  allegations  contained  in  the  Novemoer  15  petition  particularly  those 


18 

McClatchy  Broadcasting  Company  v.  Federal  Communications  Cominission.  No.  12,637,  decided 
October  18.  1956,  slip  opinion  pages  8  &  9. 

IQ 

Under  the  Commission’s  rules.  Section  1.730.  the  opposition  was  due  on  Noyember  25,  but  upon 
request  of  WTC.  the  Commission  by  order  dated  November  15,  1955  extended  the  time  to  December  5. 
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concerning  the  character  of  the  program  service  rendered  by  KARD. 
In  support  of  its  opposition,  WTC  filed  numerous  affidavits  directly 

I 

contradicting  the  allegations  in  and  the  evidence  proffered  by  Appel¬ 
lant's  November  15  petition.  Among  the  affidavits  filed  by  WTC  was 
one  signed  by  Jack  N.  Park,  acting  Program  Director  of  KARD.  In 

i 

this  affidavit,  Mr.  Park  not  only  denied  many  of  the  statements  con¬ 
tained  in  the  affidavit  submitted  in  support  of  the  K^H  petition,  but 
in  addition  described  in  glowing  terms  the  public  service  record  and 
other  activities  of  KARD  since  the  grant  of  its  cons  Ruction  permit 
(R.  5650-86).  I 

I 

Mr.  Park  left  the  employ  of  KARD  on  Deceml^er  31,  1955.  On 

i 

January  28,  1956  he  gave  KFH  an  affidavit  in  order j  to  make  correc¬ 
tions  in  practically  all  of  the  statements  made  in  th^  Park  affidavit 
which  WTC  had  filed  with  its  December  5  oppositioA.  In  this  second 

I 

affidavit  Mr.  Park  also  corroborated  statements  mhde  in  the  Webb 
affidavit  filed  in  support  of  the  KFH  petition.  The  Second  Park  affi¬ 
davit  practially  destroyed  the  cornerstone  of  the  W^C  December  5 

I 

opposition  and  cast  serious  doubt  on  the  credibility  of  several  of  the 
affidavits  which  WTC  had  submitted  with  said  opposjition  (R.  5785- 
94).  I 

j 

KFH  had  filed  its  reply  to  WTC’s  opposition  o^  December  15, 
1955.  Section  1.730  of  the  Commission’s  rules  provides  that  after 

a  reply  to  an  opposition  has  been  filed;  I 

1 

”No  other  pleadings  may  be  filed  with  the|  Com¬ 
mission  unless  (1)  specifically  requested  iby  the 
Commission,  or  (2)  leave  to  file  such  additional 
pleadings  has  been  granted  by  the  Motions  Com¬ 
missioner  upon  a  showing  of  good  cause.  7 


20  ' 

Under  the  Commission's  rules.  Sec.  1.730,  the  reply  was  due  on  Dccenjber  10,  but  upon  request 

of  KFH,  the  Commission  by  order  dated  December  8  extended  the  time  to  December  15. 
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When  KFH  came  into  possession  of  the  Park  affidavit  of  January 
28,  1956,  it  filed  a  motion  on  February  1  pursuant  to  Section  1.730 
of  the  Commission's  rules  for  leave  to  add  the  Park  affidavit  (and  an 
affidavit  of  Thomas  P.  Bashaw,  explaining  the  circumstances  under 
which  the  Park  affidavit  came  into  the  possession  of  KFH  (R.  5784)) 
to  the  Reply  which  KFH  had  filed  on  December  15. 

B.  The  Commission's  Denial  of  the  February  1,  1956 
Motion  Was  Erroneous. 

The  Memorandum  Opinion  and  Order  of  March  15,  1956  stated 
in  the  opening  paragraph  that  the  Commission  had  before  it  the  Febru¬ 
ary  1  motion  of  KFH,  the  February  13,  opposition  or  answer  by  WTC 
(did  not  mention  KFH's  December  15  reply),  and  in  its  concluding 
ordering  clause  denied  the  motion.  Between  the  opening  paragraph 
mentioning  the  existence  of  the  motion  and  the  last  clause  denying 
the  motion,  not  a  word  is  contained  in  the  Memorandum  Opinion  and 
Order  of  March  15,  1956  concerning  the  motion.  The  Commission 
did  not,  in  this  instance,  even  characterize  the  motion  as  ^^lacking  in 
merit”. 

1.  The  Commission  Erred  in  Refusing  Appellant  Oral 
Argument  on  the  Motion. 

The  denial  of  the  February  1  motion  without  affording  Appellant 
oral  argument  before  the  Commission  was  a  violation  of  Section  1. 747 
of  the  Commission's  rules.  Section  1.747  of  the  Commission's  rules 
provides: 

''Upon  request  of  any  party  ....  oral  argument 
with  respect  to  any  contested  matter  on  the  Mo¬ 
tions  Calendar  may  be  heard  before  the  Motions 
Commissioner. 
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WTC  filed  an  opposition  to  the  February  1  mcition  on  February 


13.^^  KFH’s  reply  pointed  out  that  under  Section  l.|747  of  the  Commis¬ 
sion’s  rules,  the  Motions  Commissioner  could  either  treat  the  KFH 

'  i 

I 

February  1  motion  as  an  uncontested  matter  becaui^e  no  opposition 
had  been  timely  filed,  or  he  could  treat  the  motion  ks  a  contested 

I 

matter  in  which  case  KFH  desired  oral  argument  oh  the  motion. 

i 

KFH  concluded  its  reply  with  the  following  statement: 


"KFH  desires  to  record  its  vigorous  objection 
to  any  consideration  of  the  instant  motioh  as  a 
contested  matter  unless  KFH  is  afforded  joral 
argument  before  action  is  taken  on  the  mption. 
(R.  5852) 


tt 


The  Commission’s  disregard  of  its  own  rulesjof  procedure  and 
its  summary  denial  of  the  motion  deprived  Appellaiit  of  its  right  to 

i 

oral  argument,  which  is  an  essential  element  of  duh  process.  Under 

i 

Section  1.747  of  the  Commission’s  rules,  if  any  member  of  the  Com- 

i 

mission’s  staff  or  the  Commission,  itself,  had  any  [reasons  for  deny¬ 
ing  the  February  1  motion,  Appellant  was  entitled  t|)  be  apprised  of 
such  opposition  and  have  an  opportunity  to  meet  it  iji  oral  argument. 
Under  the  procedure  which  was  followed,  any  reasons  which  the  Com¬ 
mission  or  any  member  of  its  staff  may  have  had  for  opposing  the  mo- 
tion  were  kept  a  secret  from  Appellant.  The  deprivation  of  any  notice 
of  what  the  Commission  or  any  member  of  its  staff  Icons idered  to  be  a 

I 

grounds  for  denial  of  the  February  1  motion  and  of  ^e  opportunity  to 
meet  such  contentions  deprived  Appellant  of  a  fair  l^earing.  Morgan 
V.  United  States,  304  U.S.  1,  18. 


21 


22 


Sections  1. 746  and  1. 745  specify  that  oppositions  to  motions  shall  be|  filed  widiin  four  days. 


Had  the  procedure  prescribed  by  Section  1.747  been  followed.  Commission  objections,  if  any, 
would  have  been  made  openly  before  the  Motions  Commissioner  by  a  mem^r  of  the  Commission's 
Broadcast  Bureau.  Under  the  procedure  which  was  followed,  the  Commissipn  was  free  to  accept 
" comments"  from  its  Office  of  Opinions  and  Review,  which  under  the  Commission’s  practice,  are 
not  made  a  matter  of  record.  See  Public  Notice  of  functions  of  Office  of  Opinions  and  Review, 

1  Pike  and  Fischer  RR  51;43-4. 
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2.  The  Commission  Gave  No  Reasons  for  the  Denial  of  the 
Motion. 

The  denial  of  the  February  1,  1956  motion  without  even  mention¬ 
ing  the  motion  in  the  body  of  the  Memorandum  Opinion  and  Order  which 
led  to  its  denial  is  the  epitome  of  arbitrary  action.  If  there  is  any 
substance  or  meaning  at  all  to  the  requirement  that  an  administra¬ 
tive  agency  must  give  reasons  for  its  actions,  the  Commission’s  de¬ 
nial  of  KFH’s  February  1,  1956  motion  must  be  set  aside,  because 
the  Commission  has  not  even  purported  to  assign  reasons  for  its  de¬ 
nial  of  said  motion.  American  Broadcasting  Co.  v.  Federal  Commun¬ 
ications  Commission,  supra.  Telanserphone,  Inc,  v.  Federal  Com¬ 
munications  Commission,  supra. 

3.  The  Motion  raised  issues  requiring  an  evidentiary 
hearing. 

The  January  28  Park  affidavit  contained  evidence  relevant  to  the 
issues  raised  by  Appellant’s  November  15  petition  and  WTC’s  opposi¬ 
tion  thereto,  and  in  addition  furnished  an  independent  grounds  for  a 
further  hearing  on  the  qualifications  of  WTC  to  be  a  licensee.  The 
Park  affidavit  of  January  28  tendered  with  the  KFH  motion  of  February 
1,  1956  should  have  been  received  by  the  Commission,  since  it  bore 
directly  upon  the  issues  of  fact  and  policy  raised  by  the  allegations  in 
the  November  15  petition  and  WTC’s  opposition  thereto. 

In  addition,  the  affidavit  raised  serious  question  as  to  the  reli¬ 
ability  of  other  affidavits  besides  the  first  Park  affidavit  submitted 
by  WTC  with  its  opposition  to  the  KFH  November  15  petition  for  re¬ 
hearing,  since  several  of  such  affidavits  were  tied  in  with  the  ’’Pro¬ 
gramming  Report  of  KARD-TV  by  Jack  N.  Park,  Assistant  Program 
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Director”,  which  the  January  28  Park  affidavit  shc^wed  was  replete 

i 

with  misleading  statements  and  inaccuracies.  Moreover,  the  opposU 

i 

tion  which  WTC  filed  to  the  February  1  motion,  shpwed  that  Park’s 

I 

original  affidavit  had  been  modified  after  he  had  apjproved  it  in  draft 
form  (R.  5841-46).  WTC  opposed  the  acceptance  of  the  Park  January 
28,  1956  affidavit  on  the  grounds,  among  others,  t^t  Park  had  ’’brand¬ 
ed  himself  either  an  inveterate  liar  or  a  complete!^  irresponsible  af¬ 
fiant”,  (R.  5805)  overlooking  the  fact  that  Mr.  Park’s  testimonial 
veracity  and  reliability  were  sponsored  by  WTC  in|submitting  his 
original  affidavit  as  a  basis  for  opposing  the  KFH  I^ovember  15  peti¬ 
tion  and  that  WTC  took  no  step  at  any  time  to  withdraw  its  vouching 

I 

for  the  testimonial  veracity  of  the  original  Park  affidavit. 


The  issues  raised  by  the  two  conflicting  Park  affidavits,  and  the 


questions  of  fact  brought  into  issue  by  the  conflicts  between  the  original 
Park  affidavit  (and  the  other  affidavit  submitted  by  WTC)  with  the  Webb 
affidavit  attached  to  the  November  15  petition  for  rehearing,  were 
such  as  to  necessitate  a  hearing  by  the  Commissioii  and  could  not  be 
decided  by  the  Commission  by  a  summary  judgmeni  on  the  pleadings. 
McClatchy  Broadcasting  Company  v.  Federal  Comijiunications  Com¬ 
mission,  supra.  I 


The  effect  of  the  Commission’s  denial  of  the  February  1  motion 
was  that  the  January  28  Park  affidavit  was  never  received  and,  there¬ 
fore,  could  not  have  been  considered  by  the  Commission.  Even  if  the 
Commission  were  correct  in  denying  the  November  15  petition,  it 
would  not  follow  that  the  Commission  acted  properly  in  refusing  even 
to  consider  the  Park  affidavit  of  January  28,  which  jcast  serious  doubt 
on  the  integrity  of  the  pleadings  which  had  been  f ile|i  by  WTC  in  oppo¬ 
sition  to  the  petition.  WOKO,  Inc,  v.  Federal  Conjmunications  Com¬ 
mission,  329  U.S.  223,  229. 


THE  COMMISSION  ERRED  IN  ITS  RULINGS  ON 
EXCEPTIONS  TAKEN  BY  KFH  FROM  THE  EX-  \ 

AMINER^S  INITIAL  DECISION 

KFH  filed  its  exceptions  to  the  Examiner's  initial  decision  in  a 
pleading  consisting  of  59  paragraphs  in  which  a  total  of  44  separate  and 
distinct  exceptions  were  taken  to  the  initial  decision.  The  Commission 
granted  five  and  part  of  a  sixth  KFH  exception.  The  other  38  and  part 
of  the  39th  were  not  granted.  Two  KFH  exceptions  the  Commission 
refused  to  consider  on  the  alleged  grounds  that  they  were  not  in 
proper  form.  Three  KFH  exceptions  were  denied  on  the  merits 
with  reasons  stated.  The  remaining  34  KFH  exceptions  were  refused 
by  a  shotgun  denial  which  makes  it  impossible  to  know  what  the  Com¬ 
mission's  reason  or  basis  was  for  its  denial  of  any  particular  one 
of  these  exceptions  (R.  5237-9). 

A.  The  Commission's  Failure  to  Consider  and  Rule 
on  Certain  Exceptions  Taken  by  KFH  to  the  Ex¬ 
aminer's  Initial  Decision  was  Erroneous. 

The  Commission  specifically  stated  that  it  did  not  consider  and 
decide  the  merits  of  KFH  exceptions  taken  in  paragraphs  58  and  59 
of  its  pleading  because,  according  to  the  Commission,  these  excep¬ 
tions  were  not  in  the  form  required  by  Section  1.  854  of  the  Commis¬ 
sion's  rules  (F.D.  1-2,  R.  8221-2).  The  Commission's  rule,  in 
effect  at  the  time  of  the  filing  of  KFH' s  exceptions,  reads  as  follows: 

"Sec.  1.  854(a)  Each  exception  to  an  initial  deci¬ 
sion  or  to  any  part  of  the  record  or  proceeding  in 
any  case,  including  rulings  upon  motions  or  objections. 
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I 
! 

i 

I 

I 

shall  point  out  with  particularity  alleged  errors 
in  the  decision  or  ruling  and  shall  contain  spe¬ 
cific  references  to  the  page  or  pages  of  tbe  tran¬ 
script  of  hearing,  exhibit  or  order  on  wl^ich  the 
exception  is  based.  Any  objection  not  sa[\red  by 
exception,  filed  pursuant  to  this  section,  |  is 
waived.”  (47  CFR  62)  23  j 

i 

i 

Appellant's  exceptions  in  paragraphs  58  and  $9  (R.  4860-5)  com¬ 
plied  with  the  aforesaid  requirements  of  Section  l.  '^54.  These  excep- 

I 

tions  pointed  out  with  particularity  that  the  Examiner  had  erred  in  re- 

I 

fusing  to  adopt  certain  findings  and  conclusions  adverse  to  WTC  which 
had  been  proposed  by  KFH  in  its  Phase  n  filing.  | 

i 

I 

The  Commission's  attention  was  directed  by  ^ragraphs  58  and 
59  of  the  exceptions  to  the  exact  place  where  the  required  record  cita¬ 
tions  were  given  by  KFH  to  support  these  exceptions.  By  referring 
the  Commission  to  appropriate  paragraphs  of  its  Pjiase  11  filing,  KFH 
not  only  supplied  the  citations  to  the  record  evidence  requiring  the 

i 

omitted  findings  to  be  made,  but  also  demonstrated  thereby  that  KFH 
had  timely  requested  the  Examiner  to  include  such  findings  in  his  ini- 

I 

tial  decision.  | 

i 

The  basic  fallacy  in  the  Commission's  assertion  that  the  excep¬ 
tions  taken  by  KFH  in  paragraphs  58  and  59  of  its  exceptions  were  not 
in  proper  form  and  should  be  denied  for  that  reasoii  without  consid¬ 
eration  on  their  merits  stemmed  from  a  failure  to  appreciate  that 

1 

all  of  such  exceptions  were  directed  to  the  Examiner's  acts  of  omis- 
Sion  in  failing  to  make  any  of  the  findings  of  fact  adverse  to  WTC  and 

the  conclus  ions  to  be  drawn  therefrom  which  KFH  ijad  proposed  in  its 

1 

Phase  n  filing.  This  type  of  an  exception  cannot  bq  expected  to  point 
out  with  particularity  the  exact  paragraph  or  sentence  of  the  initial 
decision  which  is  under  attack,  for  the  obvious  reason  that  any  at¬ 
tempt  to  specify  the  exact  place  in  the  opinion  wherb  the  error  of 

23  ' 

Subsequent  to  the  filing  of  the  KFH  exceptions,  but  before  the  final  declision  was  issued,  die  Com¬ 
mission  amended  Section  1.854  of  its  rules.  See  infra,  p.  42.  i 
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omission  occurred  would  be  the  exceptor* s  guess  as  to  where  the 
Examiner  or  the  Commission  would  most  likely  decide  to  insert  the 
omitted  findings  and  conclusions.  In  the  instant  case,  after  KFH  had 
excepted  in  paragraph  58  of  its  Exceptions  to  the  Examiner’s  feilure  to 
adopt  the  KFH  Phase  IT  findings,  in  toto,  KFH  went  on  in  paragraph 
59  of  its  exceptions  and  pointed  out  to  the  best  of  its  ability,  the  precise 
portions  of  the  initial  decision  which  were  in  error  or  incomplete  in 
substantial  respects,  because  the  Examiner  had  not  adopted  the  KFH 
Phase  n  findings.  In  addition,  KFH  pointed  out,  in  connection  with 
each  paragraph  or  portion  thereof  of  the  initial  decision  attacked,  as 
incorrect  or  incomplete,  the!  precise  paragraphs  of  the  KFH  Phase  n 
filing  which  contained  the  findings  and  conclusions  which  the  Examiner 
should  have  adopted  and  the  record  citations  to  support  them.  It  is 
difficult  to  understand  how  KFH  could  have  been  more  specific  in  ad¬ 
vising  the  Commission  as  to  the  nature  of  its  objection  to  the  Examiner's 
decision  and  precisely  why  and  how  the  errors  of  omission  made  by  the 
Examiner  could  and  should  be  corrected. 

The  reason  given  in  the  final  decision  for  holding  that  the  ex¬ 
ceptions  taken  by  KFH  in  paragraphs  58  and  59  of  its  exceptions  are 
invalid  is  that  these  exceptions  required  the  Commission  to  make  "com¬ 
parison  between  the  proposed  findings  and  the  Initial  Decision  to  de¬ 
termine  the  exact  exceptions  being  taken.  "  Such  a  characterization  of 
the  exceptions  taken  by  KFH  in  paragraphs  58  and  59  is  inaccurate. 
These  paragraphs  did  not  request  the  Commission  to  compare  the  pro¬ 
posed  findings  and  conclusions  submitted  by  KFH  with  the  Examiner's 
initial  decision  and  "ferret  out"  the  inconsistencies.  On  the  contrary, 
paragraphs  58  and  59  of  the  KFH  exceptions  (which  were  obviously  in¬ 
tended  to  be  considered  together  as  is  clearly  shown  from  the  opening 
sentence  of  paragraph  59)  supplied  the  specificity  required  by  Rule 
1. 854  and  involved  no  objectionable  ferreting  out  process.  This  can 


be  made  clear  by  reference  to  the  very  first  item  d^alt  with  in  par¬ 
agraph  59.  Having  made  the  exception  in  paragrapli  58(d)  (2)  that  the 
initial  decision  failed  to  reflect  the  record  evidence | with  respect  to 
the  superiority  of  the  steps  taken  by  KFH  to  develop  programs  suitable 
for  meeting  the  community  needs  to  be  served  in  television  over  those 
taken  by  WTC,  KFH,  in  paragraph  59(a),  pointed  out  specifically  that 
Paragraph  132  of  the  initial  decision  was  in  error  iiUofar  as  it  dealt 
with  McCoy’s  contacts  contrary  to  the  facts  of  record  as  set  forth 
specifically  in  paragraph  46  of  KFH  Phase  n  filing.  The  only  ferreting 
out  process  required  by  this  exception  was  to  have  tjhe  Commission 
refer  to  paragraph  132  of  the  initial  decision  and  fii^d  the  sentences 

I 

pertaining  to  McCoy’s  contacts.  This  is  a  far  cry  fjrom  a  ferreting 
out  process  which  would  be  involved  if  KFH  had  reqjiested  the  Com- 

I 

mission  to  read  all  of  its  Phase  11  proposed  findingsj  and  conclusions 

i 

and  compare  them  with  the  entire  initial  decision  ai^d  to  make  correc- 

I 

tions  wherever  inconsistencies  appeared.  It  is  not  incompatible  with 

1 

any  ^’standard  of  orderly  administrative  procedure"! to  request  an  ad- 

I 

ministratlve  agency  to  read  one  paragraph  of  an  init^lal  decision  under 
attack  for  the  purpose  of  identifying  a  specific  porti|)n  dealing  with  a 
specific  subject.  A  mere  glance  at  paragraph  132  o^  the  initial  deci¬ 
sion  would  reveal  that  the  sentences  contained  therejln  dealing  with 
McCoy’s  contacts  are  the  last  eight  lines  on  page  73|  and  the  first 
line  on  page  74.  So  much  for  the  ferreting  out  process  required  in 
order  to  isolate  the  precise  portion  of  the  initial  dec  ision  being  at¬ 
tacked.  I 

j 

Paragraph  132  of  the  initial  decision  was  incorporated  without  change  by  the  Com  mission  in  its 
final  decision  (F.D.  132,  R.  8037-8).  i 


There  is  even  less  ferreting  out  required  to  find  the  evidence  in 
the  record  which  required  additional  material  findings  to  be  made  by 
the  Examiner  on  the  subject  of  Mr.  McCoy’s  contacts.  The  Commis¬ 
sion  was  not  requested  in  Exception  59(a)  to  ferret  out  of  the  record 
or  even  to  ferret  out  of  the  KFH  Phase  n  filing  the  references  to  the 
record  which  required  the  findings  requested  concerning  McCoy’s  con¬ 
tacts.  All  the  Commission  needed  to  do  was  to  refer  to  paragraph  46 

of  KFH  Phase  11  filing  which  was  cited  in  paragraph  59(a)  of  the  ex- 

25 

ceptions  to  find  the  citations  to  the  record  evidence  on  this  subject. 


og 

Had  the  Coniinission  followed  the  specific  directions  given  in  paragraph  59(a)  it  would  have 
found  the  following  record  citations;  (In  the  following  passage.  "T”  refers  to  the  transcript  of  the 
hearing,  followed  by  page  number;  "W"  and  number  refers  to  a  WTC  hearing  exhibit,  also  identi¬ 
fied  by  number.) 

"46.  Notwithstanding  the  allegations  by  Mr.  Moyer  that  he  had  made 
most  of  the  WTC  contacts  of  local  organizations,  (T.  7952)  McCoy  was  em¬ 
ployed  May  26,  1952,  (W.  34,  p.  3)  on  a  temporary  basis  (T,  6772)  to  make 
public  service  contacts  for  WTC  of  organizations  in  and  outside  of  Wichita. 

T.  6809.  Although  he  will  not  work  on  public  service  matters,  if  WTC  should 
receive  a  grant  (T.  6772-3),  and  work  on  such  matters  has  little  appeal  for 
him  (T.  6767),  McCoy,  'from  the  time  (he)  started  in  the  early  pan  of  June 
up  until  the  present  time’  (T.  6696),  contacted  most  of  the  organizations  and 
persons  referred  to  above  and  listed  by  WTC  in  its  Ex.  40  as  well  as  those  in 
Ex.  45.  Typical  of  the  purpose  of  McCoy’s  contacts,  as  described  by  him, 
are  the  following:  ’To  offer  time’  (T,  6657);  to  ask  that  ’they  put  us  on  their 
mailing  list,  to  give  us  the  necessary  information  to  prepare  formats  for  pro¬ 
grams  and  spot  announcements’  (T.  6661);  ’offered  the  facilities  of  Wichiu 
Television’  (T.  6666)  ’gave  away  the  television  sution’  (T.  6665);  ’similiar 
to  the  rest.  I  asked  f^or  a  list  of  a  few  of  their  activities’.  (T.  6676).  Com¬ 
parison  of  such  Wichiu  public  service  organizations  as  are  listed  in  W.  45 
with  the  programs  described  in  W.  40  shows  that  many  such  organizations  have 
not  been  specifically  provided  for  in  the  proposed  TV  programs  of  WTC.  In 
between  the  conucts  he  made  in  Wichiu  (T.  6762)  and  surting  in  July  and 
extending  to  September  8,  McCoy  conucted  75  to  100  represenutives  in 
chambers  of  commerce  and  schools  in  outlying  communities  on  trips  in  which 
he  would  make  two  or  three  conucts  in  one  day  (T.  6860)  returning  each  day 
to  Wichiu  (T.  6757-8,  6754-5,  6758),  sometimes  making  conucts  in  Wichiu 
as  well  before  leaving  on  the  circuit  or  returning  that  day.  T.  6762.  A  sep¬ 
arate  circuit  was  made  to  conuct  prospective  news  correspondents  in  the  same 
outlying  communities  in  which  as  many  as  6  cities  per  day  were  visited. 

T.  6757.  No  advance  arrangements  were  made.  McCoy  ’walked  in  cold’ 

(T.  6757)  and  gave  each  person  a  ’very  much  stereotyped  talk,  I  mean,  it 
was  the  same  every  place’.  T.  6760.  His  visit  in  each  city  was  from  only 

/  Footnote  25  continued  on  following  page  / 
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It  is  significant  that  in  following  the  form  of  referring  the  Com¬ 
mission  to  the  exact  place  where  the  record  citaticjns  are  given  to  sup¬ 
port  an  exception  to  the  Examiner’s  failure  to  make  findings,  KFH 

1 

used  the  same  device  that  was  used  by  the  Commission  in  issuing  its 
final  decision  in  this  case.  The  basic  findings  of  fact  adopted  in  the 
final  decision  consist  of  183  paragraphs  of  findingsj  and  Appendices 
A  and  B  which  contain  a  total  of  36  paragraphs,  xiie  document  issued 
on  June  9th  1955  purporting  to  be  the  final  decisionj,  however,  con¬ 
tained  only  68  paragraphs  of  findings  of  which  15  concerned  Appen¬ 
dices  A  and  B. 

i 

Thus,  in  order  to  ascertain  all  of  the  basic  findings  of  fact  upon 

I 

I 

which  the  conclusions  in  the  final  decision  are  based,  it  is  necessary 
to  refer  to  the  Examiner’s  initial  decision  and  Appendices  A  and  B 

thereto,  and  to  read  as  part  of  the  final  decision  all  paragraphs  from 

! 

1  to  183  of  the  initial  decision  and  of  Appendices  A  ^nd  B  which  were 

I 


/  Footnote  25  continued  from  preceding  pag^/  j 

45  minutes  to  2  1/2  houK  maximum  in  one  city.  T.  6757.  Aldiough  75  to 
100  representatives  of  local  schools  and  chambers  of  commerc^  were  con¬ 
tacted,  and  asked  to  give  WTC  a  letter  in  a  form  suggested  byiWTC,  only 
approximately  one-third  responded  to  the  request,  T.  6758.  It  was  conceded 
that  the  results  of  all  these  contacts  none  was  the  basis  for  any  Iprogram  pro¬ 
posed  in  the  WTC  application  filed  July  2,  1952.  T.  6764.  bjloreover,  a  great 
many  of  the  conucts  were  made  after  the  WTC  designation  forj  hearing  July 
11,  1952,  T.  6764-5.  The  nature  of  the  ’stereotyped  talk*  to  ^isons  con¬ 
tacted  was  an  offer  of  cooperation  from  WTC  and  request  for  imormation  to 
be  sent  by  the  persons  contacted.  T.  6833.  No  specific  programs  were  pre¬ 
sented  for  the  comment  and  approval  of  the  persons  contacted  T.  6859. 

Since  McCoy  was  the  only  WTC  representative  who  made  contacts  outside 
Wichita,  those  contacts  are  the  only  basis  for  the  WTC  progranis  proposed 
for  meeting  the  needs  of  such  communities.  T.  6860-1.  On  tijie  subject  gen¬ 
erally  of  WTC  procedure  for  public  service  program  developmejnt  WTC’s 
President  stated  that  WTC's  'public  service  time  was  determinejd  by  the  needs; 
what  we  felt  were  the  needs  of  the  community’  (T.  7396),  *we  knew  our  own 
desires  and  own  likes*.  T.  7402.  For  this  reason  no  survey  wai  undertaken  of 
viewer  tastes  or  preferences.  T.  7381-2."  (Copied  from  R.  4429-30) 
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not  specifically  deleted,  modified,  or  corrected  in  the  document  is¬ 
sued  on  June  9.  KFH  sees  no  objection  to  the  use  of  this  form  in 
the  issuance  of  the  final  decision.  As  pointed  out  in  paragraph  2 
of  its  final  decision,  although  the  form  employed  involved  some  in¬ 
convenience  as  compared  to  the  issuance  of  a  final  decision  complete 
in  itself  without  the  adoption  by  reference  of  portions  of  the  initial  de¬ 
cision,  the  procedure  employed  satisfied  the  requirement  of  being 
^entirely  specific  and  detailed  as  to  the  changes  made.  ”  Similarly, 
the  procedure  employed  by  KFH  in  filing  its  exceptions  to  the  initial 
decision,  which  may  have  involved  some  inconvenience  as  compared 
to  the  method  of  filing  a  document  complete  in  itself  was,  likewise, 
entirely  specific  and  detailed  as  to  the  basis  for  each  exception. 

What  has  been  said  above,  about  the  Commission's  erroneous 
refusal  to  consider  KFH's  exception  to  the  Examiner's  failure  to 
adopt  the  findings  proposed  by  KFH  relating  to  the  superficial,  stereo¬ 
type  and  ineffectual  "contacts'^  made  by  Dale  McCoy,  (Exception  59 
(a)),  applies  with  equal  weight  to  the  Commission's  refusal  to  con¬ 
sider  KFH's  objections  to  the  Examiner's  failure  to  adopt  findings 
proposed  by  KFH  relating  to:  the  flimsy  basis  of  WTC's  claim  that 
T.  J.  Maloney  is  a  resident  and  domiciliary  of  Wichita  (Exception 
59  (b) ) ;  the  lack  of  any  substantial  time  or  attention  devoted  by  the 
WTC  directors  to  the  formulation  of  programming  and  other  proposals 
of  WTC,  in  striking  contrast  to  WTC's  contention  that  its  Board  mem¬ 
bers  had  actively  participated  over  a  period  of  years  in  the  formulation 
of  company  policies  and  particularly  the  superficial  character  of  the 
participation  in  the  affairs  of  WTC  of  8  of  the  WTC  directors,  who 
were  elected  to  the  Board  more  than  two  months  after  the  WTC  ap¬ 
plication  had  been  designated  for  hearing  (Exception  59(c) );  the  early 
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corporate  activity  of  WTC,  showing  an  opportunism  and  constantly 
shifting  history  of  development  which  afforded  no  assurance  of  its 
stability  and  reliability  as  a  proposed  licensee  (Exception  59(d)); 
the  violations  by  WTC  of  both  state  and  federal  laws  in  the  offering 
of  its  securities  to  the  public  (Exception  59(e));  the  inadequacy  of 
WTC*s  showing  as  to  future  participation  by  its  directors  and  filling 
key  staff  positions  (Exception  59(f)  as  well  as  Exception  6);  the  last 
minute  character  of  WTC’ s  effort  to  bolster  its  case  after  testimony 
of  the  other  two  applicants  who  preceded  it  has  been  completed  (Ex¬ 
ception  59(g));  the  impracticability,  inherent  unsoundness  and  unre¬ 
liable  character  of  WTC’ s  policy  commitments  (Exception  59(h)) 

(R.  4863-5). 

None  of  the  findings  proposed  by  KFH  on  the  above-mentioned 
subjects  was  adopted  by  the  Examiner;  hence  his  initial  decision  was 
devoid  of  material  adverse  findings  proposed  by  KFH  against  WTC. 
Since  the  Commission  refused  to  consider  the  merits  of  KFH’ s  ex¬ 
ceptions  to  the  Examiner’s  refusal  to  adopt  said  findings,  the  final 
decision  likewise  is  devoid  of  material  adverse  findings  against  WTC. 
The  failure  of  the  Commission  to  consider  and  act  upon  the  above- 
described  exceptions  taken  by  KFH  to  the  Examiner’s  decision  deprived 
KFH  of  the  procedural  due  process  to  which  it  was  entitled  under  Sec¬ 
tion  309(a)  of  the  Communications  Act  of  1934,  as  amended,  and  Sec¬ 
tion  8(b)  of  the  Administrative  Procedure  Act.  As  a  result  of  the 
Commission’s  erroneous  refusal  to  consider  and  rule  upon  the  merits 
of  paragraphs  58  and  59  of  the  exceptions.  Appellant  was  denied  con¬ 
sideration  of  one  of  the  crucial  contentions  it  had  advanced  for  de¬ 
cisional  preference  over  WTC  and  which  it  was  entitled  to  have  the 


I 


42 

Commission  decide  in  the  comparative  hearing.  Johnston  Broadcast¬ 
ing  Co.  V.  F^,  175  F.  2d  351. 

The  Commission  announced  on  April  1,  1955  in  Public  Notice 
FCC  55-388  certain  amendments  in  its  procedural  rules,  including 
rule  1.  854,  and  included  in  said  Notice  the  following  statement: 

”The  Commission  also  wishes  to  take  this  op¬ 
portunity  to  advise  all  parties  that  it  intends 
henceforth  to  enforce  more  strictly  the  provi¬ 
sion  of  the  existing  rules  requiring  each  ex¬ 
ception  to  contain  specific  reference  to  the  page 
in  the  transcript  of  hearing,  exhibit  or  order 
on  which  it  is  based.  In  this  respect  excep¬ 
tions  which  merely  except  to  the  failure  of  the 
initial  decision  to  find  as  set  forth  in  the  pro¬ 
posed  findings  of  the  exceptor,  without  specific 
record  reference  to  support  such  a  change,  will 
not  be  considered  as  complying  with  the  rule.^’ 

(Emphasis  supplied.) 

The  exceptions  taken  by  KFH  in  this  case  to  the  Examiner's  initial 
decision  were  filed  on  October  19,  1954  and  oral  argument  took  place 
on  December  17,  1954.  To  apply  retroactively  a  more  stringent  rule 
for  the  filing  of  exceptions  or  to  adopt  a  more  stringent  policy  for  con¬ 
sidering  exceptions  at  the  time  of  deciding  this  case  than  was  in  effect 
and  followed  by  the  Commission  at  the  time  the  exceptions  were  filed 
and  argued,  deprived  KFH  of  procedural  due  process.  The  Com¬ 
mission's  April  1,  1955  Public  Announcement  as  to  a  more  stringent 
interpretation  of  Section  1.854(a)  specifically  stated  that  "henceforth" 
the  Commission  would  not  consider  exceptions  taken  in  the  form 
therein  described.  By  "henceforth"  the  Commission  must  have 
meant  that  it  would  not  consider  exceptions  in  the  form  described 
filed  with  the  Commission  after  April  1,  1955.  Therefore,  even  if 
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it  be  assumed  that  the  exceptions  filed  by  KFH  on  (October  19,  1954 

i 

were  in  the  form  described  in  the  April  1,  1955  Pu|3lic  Release,  or- 

I 

dinary  principles  of  fair  play  and  justice  would  preclude  the  Com¬ 
mission  from  applying  its  April  1,  1955  policy  to  tl^e  October  19, 
1954  KFH  exceptions.  | 

j 

Finally,  it  would  seem  that  a  proper  discharge  of  its  statutory 
duties  and  responsibilities  would  have  impelled  the|  Commission,  on 
its  own  motion,  to  consider  the  findings  and  conclupions  adverse  to 
WTC  which  KFH  had  proposed  for  adoption  in  its  pjhase  II  filing. 
Contention  3,  even  if  it  is  assumed  that  such  proposal  was  made  to 
the  Commission  in  a  technically  improper  form.  I’or  the  compara¬ 
tive  issue  raised  by  KFH  Phase  H,  Contention  3,  as  directly  re¬ 
lated  to  the  public  interest  as  any  which  was  found  |to  be  of  decisional 
significance  in  the  final  decision.  Certainly,  the  Ctommission^s  con¬ 
cern  with  the  selection,  where  a  choice  is  availablt,  of  the  applicant 
which  can  most  reliably  be  entrusted  with  the  responsibilities  of  a 
broadcast  licensee  would  require  that  the  Commission  give  careful 
consideration  to  the  factors  referred  to  in  Appellant’s  Exceptions  58 
and  59.2®  | 


I 


9fi 

^  In  the  Johnston  case,  supra,  the  Court  said:  j 

"The  Commission  need  not  inquire,  on  its  own  behalf,  into  possible  dif¬ 
ferences  between  the  applicants  which  are  not  suggested  by  any  party,  although 
in  its  discretion  it  may  do  so."  (175  F.2d  351.  357) 
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B.  The  Final  Decision  Denied  Certain  KFH  Exceptions 
Without  Specifying,  as  Required  by  Law,  the  Reason 
for  Such  Denial. 


In  the  case  of  34  exceptions  taken  by  KFH  to  the  Examiner’s 
initial  decision,  it  is  impossible  to  tell  from  a  reading  of  the  deci¬ 
sion  why  the  KFH  exceptions  were  denied.  In  paragraph  1  of  the  final 
decision  the  Commission  stated: 

Tt  :4e  4c  ♦  '^0  hSiYe  examined  each  of  the  par¬ 
ties  exceptions.  Those  that  have  been  granted, 
either  in  whole  or  in  part,  are  reflected  in  the 
following  changes  or  modifications  of  the  Initial 
Decision  (see  para.  2);  the  others  or  portions  not 
so  granted,  are  denied  either  for  reasons  set  out 
in  the  decision,  or  as  contrary  to  the  record,  or 
as  requesting  the  inclusion  of  material  already 
adequately  reflected  by  the  decision,  or  as  lead¬ 
ing  in  the  specificity  required  by  Section  1. 854, 
or  as  bearing  no  decisional  significance  here.” 

(R.  8221). 

Aside  from  KFH’s  exceptions  in  paragraphs  58  and  59,  of  KFH’s 
exceptions  which  the  final  decision  made  clear  were  denied  as  not  being 
in  the  form  required  by  Section  1.  854(a),  it  is  impossible  to  tell  why 
all  but  three  of  its  exceptions  to  the  Examiner’s  findings  were  denied 
by  the  Commission. 

The  minimum  requirement  of  a  Commission’s  decision  denying 
exceptions  to  an  Examiner’s  report  is  that  it  apprise  the  exceptor  of 
the  reasons  for  such  denial.  i  It  is  wholly  incompatible  with  every 


27 

The  footnote  at  this  point  in  the  opinion  quotes  1.854(a)  of  the  Commission's  rules  and  then  points 
out  that  KFH  was  the  chief  offender  in  regard  to  this  Section,  citing  KFH  Exceptions  58  and  59  as  ex¬ 
amples  of  exceptions  which  the  Commission  denied  as  improper  in  form. 

28 

The  Commission  gave  reasons  for  its  denial  of  KFH  exceptions  to  paragraphs  36  (R.  8228-9);  41 
(R,  8229);  and  180  (R.  8235-6)  of  the  initial  decision. 
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standard  of  orderly  administrative  procedure  and  judicial  review  of 
administrative  action  to  require  the  exceptor  and  the  reviewing  Court 
to  guess  as  to  what  was  the  Commission's  reason  f<^r  denying  a  particu- 

i 

lar  exception.  It  does  not  comply  with  the  requirei^aent  of  Section 

j 

8(b)  of  the  Administrative  Procedure  Act  to  advise | an  exceptor  that 
his  exceptions  have  been  denied  for  one  (or  possibly  more  than  one) 
of  four  alternative  reasons. 

I 

In  its  March  15  Memorandum  Opinion  and  Or^er,  the  Commis¬ 
sion  referred  to  an  earlier  decision  in  the  case  of  Petersburg  Tele¬ 
vision  Corp. ,  10  Pike  and  Fischer  RR  567,  584-s,  where  the  Com¬ 
mission  cited  the  cases  of  NLRB  v.  State  Center  Warehouse  &  Cold 

-  -  j  -  ■ — 

Storage  Co. ,  193  F.  2d  156  and  NLRB  v.  Sharpies  (|^hemicals,  209 
F.  2d  645,  in  support  of  its  practice  of  not  passing  Separately  on  each 

exception  made  by  a  party  to  an  Examiner^ s  initial  decision.  These 

i 

cases  hold  that  an  agency  could,  if  it  so  desired,  dSny  a  number  of 
exceptions  for  the  same  reason  or  for  several  reasons,  each  of  which 
the  agency  deems  applicable  to  all  such  exceptions,  without  repeating 

j 

the  reason  or  reasons  separately  for  each  except ioji.  The  cases  do 

i 

not  hold,  however,  that  the  agency  may  deny  a  lar^e  number  of  ex- 

I 

ceptions  by  stating,  as  the  Commission  did  in  the  ipstant  case,  a 

i 

number  of  alternative  reasons,  which  may  be  applicable  to  some 
but  not  to  others,  and  leave  it  to  the  reviewing  Coujrt  to  match  up 
reasons  with  exceptions.  Such  a  practice  would  convert  an  appeal 
from  a  Commission's  final  decision  into  a  guessing  game,  in  which 

I 

the  appellant.  Commission  counsel  and  the  Court  v^ould  all  be  trying 
to  fathom  which  of  the  alternative  grounds  was,  in  iact,  the  basis 

I 

for  the  Commission's  action.  Under  the  multiple  c^hoice  technique 
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employed  by  the  Commission  for  disposing  of  all  exceptions  not  spe¬ 
cifically  adverted  to  in  its  fittal  decision,  it  is  not  possible  to  deter¬ 
mine  whether  the  Commission  may  have  inadvertently  overlooked 
one  or  more  of  the  numerous  exceptions  filed  by  the  parties.  The 
Commission's  desire  to  employ  this  ^’boilerplate"  method  of  dis¬ 
posing  of  exceptions  in  difficult  cases  is  precisely  the  temptation 
that  Section  409(b)  of  the  Communications  Act  and  Section  8(b)  of 
the  Administrative  Procedure  Act  were  intended  to  curb.  The  statu¬ 
tory  duty  of  this  Court  to  review  the  actions  of  the  Commission  can¬ 
not  be  performed  when  the  Commission  gives  a  list  of  possible  "bases" 
for  its  action  any  more  than  if  the  Commission  gave  no  "basis".  In 
either  case,  the  Court  is  required  to  guess  why  the  Commission 
acted. 


In  paragraph  17  of  its  exceptions  (R.  4818-9),  KFH  carried  for¬ 
ward  an  exception  to  the  ruling  of  the  Examiner  sustaining  a  WTC  ob¬ 
jection  to  the  inclusion  in  the  record  of  the  proposed  typical  program 
schedule  and  program  analyses  filed  with  the  Commission  by  WTC 
on  July  2,  1952  as  part  of  the  application  which  was  the  subject  to 
the  comparative  hearing.  The  exclusion  of  this  evidence  by  the  Ex¬ 
aminer  was  cited  in  KFH’s  exceptions  as  prejudicial  to  KFH  because 
it  precluded  KFH  from  showing  how  little  advanced  WTC’s  plans  were 
less  than  two  weeks  before  the  Commission  designated  its  application 
for  hearing. 

It  is  impossible  to  tell  from  a  reading  of  the  Commission’s  final 
decision  what  reason  it  had  for  denying  the  exception  taken  from  this 
ruling  of  the  Examiner.  The  only  light  shed  by  the  final  decision  on 
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this  exception  is  found  in  paragraph  1  of  the  final  decision  in  which 
the  Commission  stated:  I 


’We  have  considered  the  disputed  rulingif  of 
the  Examiner  and  here  approve  them.  ”  j 
(F.D.  1,  R.  8221)  I 

I 

This  is  not  in  compliance  with  the  requirement  of  ^ection  8  (b)  of  the 
Administrative  Procedure  Act,  which  requires  an  ^ency  to  give  the 
reasons  or  basis  for  its  rulings  on  material  issuesj  of  law  presented 
on  the  record.  See  also  Section  1.  857  of  the  Comniission’s  rules. 


C.  The  Commission’s  Memorandum  Opinioii  of  March  15, 
1956  Shows  a  Failure  to  Comply  with  thej  Requirements 
of  Section  409(b)  of  the  Act. 


In  the  Memorandum  Opinion  and  Order  of  Ma^ch  15,  1956,  the 

I 

Commission  disposed  of  the  contentions  advanced  tjy  Appellant  in  its 
July  8  petition  for  rehearing  that  Appellant  was  entitled  to  have  the 
Commission  rule  on  the  exceptions  taken  in  paragraphs  58  and  59  of 

I 

its  Exceptions,  with  the  following  statement:  j 


”It  is  alleged,  principally  by  KFH,  that  because 
we  found  certain  exceptions  to  be  invalid! under 
Section  1. 854  of  the  rules,  we  failed  to  cbnsider 
evidence  which,  if  considered,  would  haVe  led  to 
a  different  decision  in  this  matter.  Whilje  we 
properly  took  occasion  in  the  Final  Decision  to 
deplore  in  firm  language  ’blunderbuss’  excep¬ 
tions,  the  findings  and  conclusions  in  th^  Final 
Decision  are  based  upon  the  Commission’s 
analysis  and  weighing  of  all  relevant  and  j  materi¬ 
al  facts  of  record,  irrespective  of  whether  such 


facts  were  or  were  not  alluded  to  in  exce 
(R.  8276) 


ptions, 


tt 


I 

I 

I 


Before  considering  whether  the  foregoing  statement  is  an  ade¬ 
quate  reason  for  not  ruling  upon  any  of  KFH  exceptions,  the  inher¬ 
ent  incredibility  of  the  statement  is  worthy  of  comment.  By  the 
above -quoted  statement,  the  Commission  would  have  the  parties 
and  this  Court  believe  that  each  member  of  the  Commission  (with 
the  possible  exception  of  Commissioner  Mack,  who  did  not  partici¬ 
pate  either  in  the  Commission's  final  decision  of  June  9,  1955  or 
its  Memorandum  Opinion  and  Order  of  March  15,  1956)  had  read 
all  of  the  testimony  given  during  the  hearing  which  consisted  of 
more  than  8784  pages  (Index  of  Record,  4-9,  found  in  Volume  1  of 
Record)  and  had  read  all  of  the  evidence  introduced  in  exhibit  form, 
which  comprised  more  than  3486  pages  (Index  of  Record,  9-10), 
otherwise  the  Commissioners  could  not  have  analyzed  and  weighed 
”all  relevant  and  material  facts  of  record^\  Moreover,  this  unsup¬ 
ported  statement,  which  Appellant  had  no  opportunity  to  test,  is 
unconvincing  in  view  of  the  further  fact  that  of  the  six  members  of 
the  Commission  who  participated  in  the  March  15  Opinion,  two  did 
not  participate  in  the  final  decision  and  of  the  four  who  did  participate, 
two  Commissioners  favored  a  grant  to  KFH.  (See  dissenting  Opin¬ 
ion,  R.  8220,  8270-1).  But  even  if  it  were  a  truthful  statement,  it 
does  not  furnish  a  proper  reason  for  the  Commission's  refusal  to 
rule  upon  exceptions  taken  by  Appellant  to  the  Exam  inerts  initial  de¬ 
cision.  The  Communications  Act  (Section  409(b) ),  the  Administra¬ 
tive  Procedure  Act  (Section'  8(b)),  and  the  Commission's  own  rules 
(Section  1. 857)  require  the  Commission  to  give  a  ruling  on  every  ex¬ 
ception  presented,  tc^ether  with  the  reasons  or  basis  therefor.  Ob¬ 
viously,  the  Commission  may  not  circumvent  its  statutory  duty  to 
rule  on  exceptions  to  an  examiner* s  initial  decision  after  oral  argument 
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I 

thereon,  by  writing  a  final  decision  based  upon  a  ''de  norra”  analysis 
and  weighing  of  all  the  facts  of  record  irrespective  of  whether  such 
facts  were  or  were  not  alluded  to  in  exceptions”,  inch  a  method  of 
deciding  a  comparative  television  proceeding,  particularly  one  involv- 


novo”  analysis 


ing  exceedingly  extensive  evidence  and  numerous  contentions  of  the 

i 

parties  as  to  their  comparative  strengths  and  weaknesses  makes  a 

i 

mockery  of  the  hearing  procedures  prescribed  by  t(ie  Commission’s 
rules  which  are  designed  to  provide  the  parties  witii  a  full  and  fair 


hearing.  Thus,  a  decisive  reason  why  the  Commission’s  final  deci- 

I 

Sion  in  this  case  must  be  set  aside  is  that  by  the  abjDve -quoted  language 

I 

in  the  March  15,  1956  Memorandum  Opinion  and  Oitder,  the  Commis¬ 


sion  shows  that  it  did  not  comply  with  the  requirements  of  Section 


409(b)  which  provides:  I 

tt  ♦  ♦  ♦  In  all  such  cases  [where  a  hearing 
is  conducted  by  an  examiner]  the  Commission 
shall  permit  the  filing  of  exceptions  and  Shall, 
upon  request,  hear  oral  argument  on  suc^  ex¬ 
ceptions  before  the  entry  of  any  final  decision, 
order,  or  requirement.  All  decisions,  includ¬ 
ing  the  initial  decision,  shall  include  a  state¬ 
ment  of  (1)  findings  and  conclusions,  as  V^ll  as 
the  basis  therefor,  upon  all  material  issues  of 
fact,  law,  or  discretion,  presented  on  the  rec¬ 
ord;  and  (2)  the  appropriate  decision,  order  or 
requirement.  ”  | 

! 

The  non-statutory  hearing  procedure  followed  in  this  case  re¬ 


quires  a  reversal  of  the  Commission’s  decision,  dhannel  16  of  Rhode 
Island  V.  Federal  Communications  Commission,  2^9  F.  2d  520,  524. 
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CONCLUSION 

For  the  reasons  herein  stated,  the  Commission's  final  decision 
of  June  9,  1955  and  its  Memorandum  Opinion  and  Order  of  March  15, 
1956  are  contrary  to  law.  Accordingly,  the  Commission  should  be 
reversed  and  this  case  remanded  to  the  Commission  with  directions 
to  grant  Appellant’s  July  8,  1955  petition  for  rehearing,  its  Novem¬ 
ber  15,  1955  petition  for  rehearing  and  its  February  1,  1956  motion 
for  leave  to  file  affidavits,  or  to  afford  Appellant  such  other  relief 
as  the  Court  may  direct. 


Respectfully  submitted. 


WILLIAM  J.  DEMPSEY 
WILLIAM  C.  KOPLOVrrz 
FREDERICK  H.  WALTON,  JR. 

938  Bowen  Building 
Washington  5,  D.  C. 

Attorneys  for  Appellant, 

The  Radio  Station  KFH  Company 


November  1,  1956 


SUPPLEMENT  A 


The  following  are  the  pertinent  portions  of  sta^:utes  relevant  to 

the  instant  proceeding.  I 

i 

Section  8(b)  of  the  Administrative  Procedure  ^ct  of  1946,  60  Stat. 

243,  5  U.S.C.:  | 

’’Sec.  8(b).  Submittals  and  Decisions.  —|  Prior  to 
each  recommended,  initial,  or  tentative  decision,  or  de¬ 
cision  upon  agency  review  of  the  decision  of  subordinate 
officers  the  parties  shall  be  afforded  a  reasonable  op¬ 
portunity  to  submit  for  the  consideration  of  th^  officers 
participating  in  such  decisions  (1)  proposed  fipdings  and 
conclusions,  or  (2)  exceptions  to  the  decision^  or  recom¬ 
mended  decisions  of  subordinate  officers  or  to  tentative 
agency  decisions,  and  (3)  supporting  reasons  for  such 
exceptions  or  proposed  findings  or  conclusions.  The 
record  shall  show  the  ruling  upon  each  such  finding,  con¬ 
clusion,  or  exception  presented.  All  decisionip  (including 
initial,  recommended,  or  tentative  decisions)  Ishall  become 
a  part  of  the  record  and  include  a  statement  oi^i  (1)  findings 
and  conclusions,  as  well  as  the  reasons  or  ba^is  therefor, 
upon  all  the  material  issues  of  fact,  law,  or  discretion  pre¬ 
sented  on  the  record;  (2)  the  appropriate  rule,  |  order,  sanc¬ 
tion,  relief,  or  denial  thereof.  ”  I 

i 

j 

Section  402(b)  of  the  Communications  Act  of  1^34  (48  Stat.  1064), 

as  amended,  47  U.S.  C. :  | 

1 

”Sec.  402(b).  Appeals  may  be  taken  fromj  the  decisions 
and  orders  of  the  Commission  to  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  in  any  of  the  fol¬ 
lowing  cases: 

”(1)  By  any  applicant  for  a  construction  {permit  or 
station  license,  whose  application  is  denied  by  the  Com¬ 
mission.  ” 

Section  409(b)  of  the  Communications  Act  of  1^34  (43  Stat.  1064), 

I 

as  amended,  47  U.  S.  C. :  | 

”Sec.  409(b).  The  officer  or  officers  conducting  a 
hearing  to  ^ich  subsection  (a)  applies  shall  prepare 
and  file  an  initial  decision,  except  where  the  hearing 
officer  becomes  unavilable  to  the  Commission  lor  vdiere 


the  Commission  finds  upon  the  record  that  due  and  timely 
execution  of  its  functions  imperatively  and  unavoidably 
require  that  the  record  be  certified  to  the  Commission 
for  initial  or  final  decision.  In  all  such  cases  the  Com¬ 
mission  shall  permit  the  filing  of  exceptions  to  such  initial 
decision  by  any  party  to  the  proceeding  and  shall,  upon 
request,  hear  oral  argument  on  such  exceptions  before 
the  entry  of  any  final  decision,  order,  or  requirement. 

All  decisions,  including  the  initial  decision,  shall  become 
a  part  of  the  record  and  shall  include  a  statement  of  (1) 
findings  and  conclusions,  as  well  as  the  basis  therefor, 
upon  all  material  issues  of  fact,  law,  or  discretion,  pre¬ 
sented  on  the  record;  and  (2)  the  appropriate  decision, 
order,  or  requirement. 

Sections  1.  730,  1. 745,  1. 746,  1.  747,  1. 354  and  1. 857  of  the 
Federal  Communications  Commission's  Rules  and  Regulations: 

"Sec.  1. 730  Oppositions  and  replies  to  oppositions. 
Except  as  otherwise  provided,  oppositions  to  petitions 
must  be  filed  within  10  days  after  such  petitions  are  filed 
with  the  Commission.  Replies  to  such  oppositions  must 
be  file  d  within  5  days  after  such  oppositions  are  filed 
with  the  Commission.  No  other  pleadings  may  be  filed 
with  the  Commission  unless  (a)  specifically  requested 
by  the  Commission  or  (b)  leave  to  file  such  additional 
pleadings  has  been  granted  by  the  Motions  Commissioner 
upon  a  showing  of  good  cause. 

"Sec.  1. 745  Time  for  filing  motions.  Unless  it  is 
found  that  irreparable  injury  would  be  caused  to  one  of 
the  parties  or  the  public  interest  so  requires,  no  motion, 
petition,  or  other  pleading  shall  be  called,  considered, 
or  determined  in  the  absence  of  consent  by  all  parties 
unless  it  shall  have  been  on  file,  accompanied  by  proof 
of  service  upon  all  parties,  for  a  period  of  four  days. 

"Sec.  1. 746  Oppositions.  Any  party  or  the  General 
Counsel  of  the  Commission  may  file  a  pleading  in  opposi¬ 
tion  within  the  time  specified  in  Sec.  1. 745  and  may  be 
heard  thereon  on  the  day  designated  for  hearing  of  the 
motion,  petition,  or  other  pleading. 

"Sec.  1.747  Procedure  in  Motions  calendar.  Upon 
the  request  of  any  party  or  the  General  Counsel  of  the 
Commission,  oral  argument  with  respect  to  any  contested 
matter  on  the  Motions  calendar  may  be  heard  tefore  the 
Motions  Commissioner,  the  Commissioner  designated 
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to  preside  at  a  hearing,  or  the  Hearing  Exan^iner. 
Failure  of  any  party  to  request  oral  argument  shall 
be  deemed  a  waiver  of  his  rights  thereto;  exc^ept  that 
such  request  may  be  made  after  an  oppositioi^  is  filed 
by  any  other  party.  If  oral  argument  is  waived  by 
any  party,  such  motion  or  opposition  shall  b^  con¬ 
sidered  together  with  any  pleadings  or  briefs  which 
may  be  filed  in  support  hereof.  The  waiving  of  oral 
argument  by  any  party  shall  not  preclude  oraj  argu¬ 
ment  by  any  other  party  who  makes  timely  request 
therefor.  A  motion  duly  served  on  all  partie$  may 
be  granted  without  oral  argument  if  no  opposition 
thereto  has  been  timely  filed,  unless,  in  the  dis¬ 
cretion  of  the  Motions  Commissioner,  the  Commis¬ 
sioner  designated  to  preside,  or  the  Hearing  Examiner, 
oral  argument  appears  necessary  prior  to  action,  in 
which  event,  he  may  order  such  argument.  If  oral 
argument  has  not  been  requested  by  any  party,  the 
Motions  Commissioner,  the  Commissioner  designated 
to  preside,  or  the  Hearing  Examiner  may,  in|  his  dis¬ 
cretion,  order  oral  argument.  | 

I 

"’Sec.  1.854  Exceptions;  oral  argument^,  (a) 
Each  exception  to  an  initial  decision  or  to  any  part 
of  the  record  or  proceeding  in  any  case,  including 
rules  [sic]  upon  motions  or  objections,  shall  ^oint 
out  with  particularity  alleged  errors  in  the  decision 
or  ruling  and  shall  contain  specific  referenced  to 
the  page  or  pages  of  the  transcript  of  hearing;  ex¬ 
hibit  or  order  on  which  the  exception  is  basec}, 

Any  objection  not  saved  by  exception,  filed  pursuant 
to  this  section,  is  waived.  [The  exceptions  should  be 
concise  and  they  will  not  be  accepted  if  they  contain 
argumentative  matters  or  discussions  of  law.  I  Ex¬ 
cerpts  of  testimony,  as  may  be  desired,  must  not 
be  contained  in  the  exceptions  but  they  may  bd  set 
forth  in  an  appendix  to  a  brief  or  memoranduxji  of 
law  filed  in  accordance  with  paragraph  (c)  of  fhis 
section.  ]  ^  j 


1  Added  by  Commission  order  adopted  March  30,  1945,  FCC  Public  Notiefe  FCC  55-388. 
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Sec.  1.857  Final  decision  of  the  Commission. 

After  opportunity  has  been  afforded  for  the  filing  of 
proposed  findings  of  fact  and  conclusions,  exceptions, 
supporting  statements,  briefs  and  for  the  holding  of 
oral  argument  provided  in  the  rules  in  this  part, 
the  Commission  will  issue  a  final  decision  in  each 
case  in  v^ich  an  initial  decision  has  not  otherwise 
become  final.  The  final  decision  shall  contain 
findings  of  fact  and  conclusions,  as  well  as  the 
reasons  or  basis  therefor,  upon  all  the  material 
issues  of  fact,  law  or  discretion  presented  on  the  record; 
shall  contain  a  ruling  on  each  relevant  and  material  ex* 
ception  filed  and  the  appropriate  rule  or  order  and  the 
sanction,  relief  or  denial  thereof. 
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STATEMENT  OF  QUESTIONS  PHESENTElJ 
The  issues  presented  by  this  appeal  were  ^greed  upon  by 
the  parties  at  a  prehearing  conference  ordered  |by  this  Court, 

The  issues,  as  stipulated  and  approved  by  this  |court*s  order, 

* 

are  as  follows: 

I 

I 

I 

I.  Whether  appellee,  in  the  Memcrandum  Oi^inion  and 
Order  of  March  15,  1956  under  review  (FCC  56-225),  erred 

I 

(1)  In  denying  appellant's  petition  fdr  rehearing 
filed  November  15,  1955  on  the  grounds  thijt 

(a)  said  petition  was  untimely  filled; 

I 

i 

(b)  the  allegations  in  said  petition  related 
to  matters  not  competent  for  consideration  under 
the  hearing  issues; 

(c)  the  allegations  in  said  petition  related 
to  matters  outside  the  scope  of  the  comparative 
hearing;  and 

(d)  the  allegations  of  the  petition  were  lack¬ 
ing  in  merit,  without  making  any  findijngs  or 

giving  any  reason  for  this  conclusion.! 

i 

(2)  In  denying  appellant's  February  1,|  1956  motion 

for  leave  to  file  affidavits  without  giving  any  reason 
or  ground  for  that  denial.  I 

j 

C3)  In  denying  appellant's  November  15,  1955  peti¬ 
tion  and  its  February  1,  1956  motion  for  leave  to  file 
affidavits  without  affording  appellant  a  l^earing  before 
taking  action. 

(4)  In  refusing  to  reopen  the  record  dnd  hold  a 
further  hearing  to  receive  the  evidence  pijoffered  by 
appellant  with  its  November  15,  1955  petition  and  its 
February  1,  1956  motion  for  leave  to  file  jaffidavits. 


*  Appellee  and  intervenor  do  not  concede  the  accuracy  of 
any  issues  of  fact  or  characterization  of  appellee's 
opinions  which  may  be  implicit  in  these  issues. 


) 


(5)  In  adopting  said  Memorandum  Opinion  and  Order 
with  the  assistance  of  the  Office  of  Opinions  and 
Review  which  was  under  instruction  to  "review,  analyze 
and  comment  on  the  factual,  legal  and  technical  matters 
involved,  in  the  matters  disposed  of."  * 

II.  Whether  appellee  in  the  June  9,  1955  order  under 
review  (FCC-669),  as  affirmed  in  its  Memorandum  Opinion  and 
Order  of  March  15,  1956  CFCC  56-225),  erred 

(1)  In  refusing  to  consider  and  rule  on  certain 
exceptions  taken  by  appellant  to  the  Examiner's 
initial  decision  on  the  ground  that  said  exceptions 
were  invalid  under  Section  1.854  of  the  Commission's 
rules . 

C2)  In  failing  to  give  a  statement  of  reasons  or 
basis  for  its  rulings  on  certain  of  appellant's  ex¬ 
ceptions  to  the  Examiner's  initial  decision  which 
appellee  denied. 

C3)  In  affirming  the  ruling  of  the  Hearing  Examiner 
which  excluded  from  the  hearing  record  evidence  of  the 
program  schedule  and  program  analysis  contained  in 
intervener's  application  at  the  time  it  was  designated 
for  hearing. 

C4)  In  reaching  conclusions  awarding  decisional 
preferences  to  intervenor  over  appellant  and  denying 
decisional  preferences  to  appellant  over  intervenor 
without  substantial  evidence  to  support  such  conclu¬ 
sions. 

C5)  In  failing  to  make  findings  and  conclusions 
which  would  have  resulted  in  the  award  of  decisional 
preferences  to  appellant  over  intervenor  and  in  the 
denial  of  preferences  which  were  awarded  to  intervenor 
ever  appellant. 

C6)  Is  limiting  oral  argument  to  20  minutes  for 
each  applicant  and  refusing  appellant's  request  for 
additional  time.** 


*  Appellee  and  intervenor  reserve  the  right  to  argue  that 
this  issue  is  not  properly  before  the  Court. 

**  Questions  I  (5)  and  II  {4), (5), (6)  were  not  briefed  by 
appellant  and  accordingly  must  be  deemed  to  be  no  longer 
relied  upon. 


(ii) 
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I 
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i 

I 
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i 
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i 
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IN  THE  DNITED  STATES  CODBT  OF  APPEALS 
FOB  THE  DISTRICT  OF  COLOMBIA  CIBCDIT 

i 

i 

j 

No.  13,  272 

-  I 

I 

THE  RADIO  STATION  KFH  COMPANY,  Api^ellant 

V. 

FEDERAL  COMHONICATIONS  COMMISSION, 

WICHITA  TELEVISION  CORPORATION,  INC., 

APPEAL  FROM  DECISIONS  AND  ORDER 
FEDERAL  COMMUNICATIONS  COMMI 

BRIEF  FOR  APPELLEE 

COUNTERSTATEMENT  OF  THE  CASE 
In  view  of  the  summary  nature  of  appell|ant*s  statement 

i 

I 

of  the  case,  we  believe  that  a  more  complete  ^escription  of 
the  background  of  this  appeal  will  be  of  assistance  to  the 

j 

Court.  I 

I 

This  case  is  an  appeal  from  two  decisions  and  orders  of 
the  Federal  Communications  Commission:  (1)  the  decision  of 

j 

i 

the  Commission  adopted  on  June  8,  1955  and  re|.eased  June  9, 

1 

I 

1955,  after  a  comparative  hearing,  in  which  t|ie  application  of 

i 

Wichita  Television  Corporation,  Inc.  (Wichita  TV)  for  a  con- 

i 

struction  permit  for  a  new  television  station | to  operate  on 
Channel  3  in  Wichita,  Kansas,  was  granted,  an4  the  mutually 

I 

exclusive  applications  of  appellant.  The  Radio  Station  KFH 

I 

i 

1 

I 

I 


Company  (KFH)  and  of  Taylot  Radio  Television  Corporation  (KANS) 

1/  2/ 

were  denied  (R.  8220-8271);  and  (2)  a  Memorandum  Opinion  and 
Order  adopted  March  14,  1956,  and  released  March  15,  1956 
(R.  5854-57),  denying  (a)  appellant's  petition  for  rehearing 
filed  on  July  8,  1956,  (b)'  appellant 's  second  petition  for  re¬ 
hearing  filed  on  November  15,  1955,  and  seeking  a  reopening 
of  the  record  to  receive  newly  discovered  evidence,  and  (c) 
appellant's  motion  for  leave  to  file  affidavits  filed  on 
February  1,  1956.  The  relevant  facts  are  as  follows: 

The  mutually  exclusive  applications  of  KFH,  KANS,  and 
Wichita  TV  for  Channel  3  in  Wichita  were  designated  for  con¬ 
solidated  hearing  on  July  18,  1952  on  the  following  issues 
(R.  8220-1): 

To  determine  (1)  the  applicants'  legal,  technical, 
financial,  and  other  qualifications;  (2)  the  type 
and  character  of  the  program  services  proposed  to 
be  rendered  by  each 'and  whether  they  would  meet  the 
needs  and  requirements  of  the  communities  and  areas 
within  the  Grade  A  and  Grade  B  field  intensity  con¬ 
tours;  (3)  whether  the  construction  and  operation  of 
the  proposed  stations  would  be  in  compliance  with  the 
Commission's  rules  governing  television  broadcast 
stations;  (4)  whether  the  proposed  installations 
would  constitute  a  hazard  to  air  navigation;  and  (5) 
on  a  comparative  basis  which,  if  any,  of  the  above- 
entitled  applications  should  be  granted. 

The  hearing  among  the  three  applicants  opened  on 


ly  KANS  has  taken  no  appeal  from  the  denial  of  its  application. 

2^/  All  record  material  except  the  8784  pages  of  the  hearing 
record  has  been  renumbered.  Therefore,  references  to  the 
hearing  transcript  are  cited  as  **Tr.  "  (the  appropriate 

hearing  transcript  page);'  all  other  record  citations  are  given 
as  **R.  _ **  (the  appropriate  record  page  number).  As  stipu¬ 

lated,  the  printed  joint  appendix  will  contain  double  pagi¬ 
nation,  i.e.,  consecutive  page  numbers  and  the  appropriate 
record  or  transcript  page  numbers. 


October  20,  1952,  and  continued  until  September  9,  1953,  when 
the  record  was  closed  (R.  8221).  After  the  filing  of  pro¬ 
posed  findings  and  conclusions  by  the  applicants,  the  Examiner 
released  his  initial  decision  on  August  17,  1954  (R.  7965- 
8127).  The  Examiner  concluded  that  Wichita  TV  should  be 
awarded  the  permit,  chiefly  on  the  basis  of  preferences  awarded 
on  the  factors  of  diversification  of  control  of  the  media  of 


mass  communications,  programming  proposals  and  likelihood  of 
effectuation  of  the  proposals  (R.  8092-4). 

Exceptions  to  the  initial  decision,  a  statement  in  support 
of  that  decision,  and  replies  to  the  exceptions  were  filed  by 
the  various  parties  (R.  8221).  The  Commission  heard  oral 
argument  en  banc  on  December  17,  1954  (R.  5092-5147). 

On  June  9,  1955,  the  Commission  issued  its  final  decision, 
in  which  it,  like  the  Examiner,  concluded  that  the  public 
interest  would  best  be  served  by  a  grant  of  the  application 
of  Wichita  TV  (R.  8268-9).  While  KFH  and  Wichita  TV  were 


found  to  be  financially,  technically,  and  legally  qualified, 
KANS  was  not  found  financially  qualified  andlwas  rejected  on 


that  ground^CR.  8246). 


comprehensive  aikalysis  of  the 


relevant  comparative  factors,  the  Commission  {found  Wichita  TV 


to  be  superior  to  KFH  in  two  respects.  Firstj,  Wichita  TV  was 
found  to  have  a  clear  preference  over  KFH  on  [diversification 

I 


of  control  of  the  media  of  mass  communication'jS.  Wichita  TV 

has  no  mass  media  associations,  while  KFH  ownis  a  5  kw  standard 

i 

broadcast  station  and  an  FH  station  in  Wichit^  and  is  controlled 


3/ 

by  one  of  the  two  daily  newspapers  in  that  city  (R.  8266i-8). 
Wichita  TV  was  also  awarded  a  lesser  preference  over  KFH  because 
its  proposed  programming  was  found  to  be  more  likely  to  meet 
I  the  area's  educational  needs  (R.  8268). 

With  respect  to  the  areas  of  likelihood  of  effectuation 
of  the  proposals  and  continuing  sensitivity  to  the  area's  needs, 
the  Commission  concluded  that  neitfier  applicant  could  be 
preferred.  The  Commission  awarded  Wichita  TV  clear  preferences 
because  of  its  excellent  showing  on  local  residence,  civic 
participation,  and  integration  of  ownership  with  management, 
and  a  slight  preference  on  diversification  of  background  of 
principals  (R.  8258-61).  On  the  other  hand,  KFH's  past  broad¬ 
cast  record,  while  deficient  with  respect  to  such  important 
aspects  of  programming  as  educational  and  discussion  programs, 
particularly  in  the  best  listening  period  of  6-11  p.m.,  was 
found  to  be  an  **essentially  good  one",  providing  promise  of 
substantial  fulfillment  of  its  television  proposals  (R.  8266, 
8257-8).  KFH  was  also  awarded  a  slight  preference  on  broad- 

i/ 

casting  experience  (R.  8263-4).  Weighing  these  preferences. 


3^/  This  newspaper  stockholder  publishes  a  morning  and  evening 
edition,  the  morning  edition  being  the  only  morning  newspaper 
in  Wichita  (R.  7975-6). 

£/  The  Commission  found  the  Examiner  to  be  in  error  in  awarding 
preferences  to  Wichita  TV  over  KFH  on  the  greater  television 
experience  of  its  proposed  staff  and  the  more  definite  arrange¬ 
ments  made  for  obtaining  program  material  (R.  8262-3).  The 
Commission  pointed  out  that  while  Wichita  TV's  efforts  in  these 
respects  were  more  extensive  and  thorough  than  those  of  KFH, 
the  difference  could  not  be  said  to  be  decisionally  significant, 
and  that  it  would  not  require  applicants  to  make  elaborate 
and  detailed  plans  on  these  matters  far  in  advance  of  a  grant 
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the  Commission  determined  that  no  overall  preference  could  be 

made  in  these  areas  of  comparison  (R.  8266).  I 

i 

I 

In  view  of  the  preferences  accorded  Wichita  TV  on  di¬ 
versification  and  proposed  programming,  the  (Commission  found 

I 

i 

that  the  public  interest  would  be  served  by  the  grant  of  its 
application  (R.  8268-9). 

On  July  8,  1955,  KFH  filed  a  petition  for  rehearing  re- 

i 

questing  that  the  Commission  reconsider  its  (](ecision  in  the 
light  of  certain  alleged  errors  and  either  gijant  the  application 

I 

I 

of  KFH  or,  in  the  alternative,  grant  reargum^nt  of  the  case  or 
an  oral  argument  on  the  petition  for  rehearing  (R.  5215-5269). 

I 

On  August  18,  1956,  Wichita  TVt  having  Completed  construe- 

! 

tion  of  its  transmitting  facilities,  requested  a  special  tem- 

I 

porary  authorization  (STA)  to  commence  commercial  operation. 

Such  authorization  was  granted,  and  Wichita  ijV  began  commercial 

operation  on  September  1,  1955.  (R.  5500,  54^4-5,  5392,  5732.) 

i 

On  November  15,  1955,  while  the  first  [petition  for  re¬ 
hearing  was  still  pending  before  the  Commission,  KFH  filed  a 

i 

second  petition  for  rehearing  (R.  5388-5441).  In  this  second 
petition,  KFH  urged,  on  the  basis  of  an  attacjhed  affidavit,  that 

I 

Wichita  TV  had  not  carried  out  the  representajtions  made  to  the 

! 

Commission  at  the  comparative  hearing  as  to  sitaffing,  programming, 

i 

training,  and  certain  other  aspects  of  its  operation.  It  sought. 

I 

a  reopening  of  the  record  to  adduce  evidence  of  the  alleged 

4/  (Cont*d)  and  actual  operation  to  avoid  beijng  at  a  comparative 
disadvantage  (Ibid. )  It  also  disagreed  with  |the  Examiner's  hold¬ 
ing  that  Wichita  TV  should  be  awarded  a  preference  on  contacts 
with  local  organizations  (R.  8251-2).  | 


abandonment  of  Wichita  TV's  promises  (R.  5404). 


On  December  5,  1955,  Wichita  TV  filed  an  opposition  to 
KFH's  petition  to  reopen  (R.  5448-5725).  On  the  basis  of 
detailed  sworn  exhibits,  Wichita  TV  asserted  that  KFH's  claim 
that  it  had  failed  to  live  up  to  its  promises  ignored  the 
crucial  fact  that  Wichita  TV  was  engaged,  as  it  had  said  at 
the  hearing  that  it  would  be,  in  an  initial  interim  operation. 

It  further  pointed  out  that  it'  was  both  providing  an  excellent 
schedule  of  local  live  programming  far  in  advance  of  that 
contemplated  for  the  present  stage  of  its  operation,  and  also 
proceeding  with  concrete  program  development  assuring  ef¬ 
fectuation  of  its  proposals  in  its  full-scale  operation.  KFH 
filed  a  reply  to  this  opposition  on  December  15,  1955  ( R. 5730-5774) . 

Wichita  TV's  opposition  of  December  5,  1955  contained  as 

one  of  its  supporting  affidavits  the  affidavit  of  its  assistant 

program  director.  Jack  N.  Park,  which  was  concerned  for  the 

most  part  with  Wichita  TV's  film  programming  efforts  (R.  5650- 

5660).  Mr.  Park  left  the  employ  of  Wichita  TV  on  December  31, 

1955  and,  on  being  contacted  by  the  appellant's  general  manager, 

gave  KFH  an  affidavit  on  January  28,  1956,  in  which  he  asserted 

that  his  prior  affidavit  contained  misleading  statements 

(R  .  5782,  5785-93).  On  February  1,  1956,  KFH, pursuant  to  Section 

5/ 

1.730  of  the  Commission's  Rules,  filed  a  motion  for  leave  to 

5/  Section  1.730,  47  CFR  1.730,  1  Pike  &  Fischer,  RR  51:365, 
provides : 

"Oppositions  and  replies  to  oppositions.  Except  as 
otherwise  provided,  oppositions  to  petitions  must  be 
filed  within  10  days  after  such  petitions  are  filed 
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file  the  January  28th  affidavit  of  Mr.  Park,  and  asked  that  it 
be  considered  in  connection  with  the  other  pleadings  then 
pending  before  the  Commission  (R.  5781-93).  | Wichita  TV  op- 

i 

posed  this  motion  on  February  13,  1956  (R.  5t95-5829),  and  KFH 

I 

filed  a  reply  on  February  20,  1956  (R.  5830-^853). 

I 

On  March  15,  1956,  the  Commission  issuejl  a  Memorandum 

Opinion  and  Order  in  which  it  denied  the  reqjiests  by  KFH  for 

i 

rehearing,  reopening  of  the  record,  and  leav^  to  file  additional 

_  i 

affidavits  (R.  5854-37).  The  Commission  determined  that  no 
error  in  its  original  decisional  process  had! been  shown,  and 

I 

that  the  petition  to  reopen  should  be  denied  on  the  grounds, 
inter  alia,  that  it  related  to  matters  outside  the  scope  of  the 

I 

comparative  proceeding  and  was  in  any  event  packing  in  merit 
(R.  5856).  Leave  to  file  the  additional  affidavit  was  denied 
(R.  5857).  This  appeal  followed.  | 

I 

SUMMARY  OF  ARGUMENT  I 

I 

I.  The  Commission  properly  denied  appellant's  November 

I 

I 

15,  1955  petition  seeking  a  further  hearing  to  receive  newly 

i 

I 

discovered  evidence.  Appellant's  main  contention  was  that 
Wichita  TV  was  not  carrying  out  in  its  actual  operation  the 

I 

representations  previously  made  as  to  programming,  staffing. 


5/(Cont*d) 


such  oppo- 


with  the  Commission.  Replies  to 
sitions  must  be  filed  within  5  d^ys  after 
such  oppositions  are  filed  with  ihe  Commission. 
No  other  pleadings  may  be  filed  i^ith  the  Com¬ 
mission  unless  (a)  specifically  Requested  by 
the  Commission,  or  (b)  leave  to  ^ile  such 
additional  pleadings  has  been  granted  by  the 
Motions  Commissioner  upon  a  showing  of  good 


cause. 


tf 


training,  and  other  matters.  But  appellant  was  asserting  this 
claim  not  on  the  basis  of  Wichita  TV's  regular  operation,  but 
rather  on  the  basis  of  a  comparison  between  Wichita  TV's 

r 

proposals  for  its  permanent  or  full-scale  operation  and  its 
performance  during  a  planned  initial  interim  operation,  which 
it  had  entered  into  on  September  1,  1955,  about  two  and  one- 
half  months  after  receipt  of  its  construction  permit.  Its 
programming,  staffing  and  other  arrangements  during  this 
interim  operation  cannot  be  equated  with  those  of  the  full- 
scale  operation,  which  is  being  gradually  achieved  by  adding 
new  programs  and  staff  members.  In  fact,  appellant  itself 
recognized  at  the  hearing  the  necessarily  different  nature 
of  such  a  temporary  operation. 

There  are  no  serious  issues  of  fact  as  to  whether  Wichita 
TV,  in  its  speedily  established  operation  from  temporary 
studios,  was  actually  engaged  in  an  interim  operation. 

Wichita  TV  fully  disclosed  at  the  hearing  its  intention  to 
engage  in  such  an  operation  in  order  to  bring  service  to 
Wichita  as  soon  as  possible.  Sworn,  undisputed  statements  of 
its  principals,  corroborated  by  letters  from  several  of  the 
civic  organizations  involved,  establish  that  Wichita  TV  in¬ 
formed  these  organizations  that  it  was  engaged  in  an  interim 
operation  before  the  filing  of  KFH's  November  15,  1955  petition. 
The  crucial  fact  of  interim  operation  is  not  really  in  issue. 

Appellant's  other  arguments  are  addressed  to  matters  of 
such  minor  importance  that  the  Commission  properly,  found  the 

i  *  »  * 

allegations  "lacking  in  merit"  (R.  8276)  as  a  basis'for  reopcfning 


the  record  or  reversing  its  original  decisic^n.  The  alleged 
or  established  changes  relate  to  changes  in  |minor  personnel 
and  stockholders,  or  the  nature  of  Wichita  l^V*s  entertainment 

i 

film,  and  do  not  bear  significantly  upon  the  Commission's 
choice  of  the  better  applicant*  Finally,  thie  Commission's 
denial  of  appellant's  motion  for  leave  to  file  the  second 
affidavit  of  Wichita  TV's  former  assistant  program  director, 

l 

Jack  N.  Park,  was  well  within  the  agency's  djiscretion*  The 
very  reason  given  by  Park  in  his  second  affidavit  for  the 

j 

alleged  misstatements  in  his  first  one  was  negated  by  uncontra 

i 

dieted  facts  of  record,  and  therefore  no  good  showing  was  made 

for  the  late  filing  of  this  affidavit*  j 

I 

No  adequate  grounds  were  given  in  this  case  to  warrant 

i 

i 

the  exercise  of  the  Commission's  discretion  ^o  reopen  the 
record,  and  the  Commission's  somewhat  summar^  denial  of  the 

I 

requests  for  rehearing  was  clearly  not  error[  See  Columbia 
Empire  Telecasters.  Inc*  v.  Federal  Communications  Commission. 


97  D.S*  App*  D*C.  112,  228  F*  2d  459.  I 

I 

II*  The  Commission  properly  ruled  upon | appel lant* s  ex- 

I 

ceptions  to  the  Examiner's  initial  decision. |  Appellant's 

i 

] 

exceptions  58  and  59,  which  incorporated  by  reference  all  60 

i 

pages  of  appellant's  proposed  findings  and  cc^nclusions 
(Phase  II)  as  well  as  substantial  portions  of  other  pleadings, 
and  requested  the  Commission  to  compare  this  Ivoluminous  matter 

I 

with  the  Examiner's  initial  decision  to  ascertain  the  particu¬ 
lar  items  excepted  to,  were  properly  rejecte4  for  failure  to 

I 

meet  the  valid  specificity  requirements  of  Section  1.854(a) 


of  the  Commission's  rules,  47  CFR  1.854(a),  1  Pike  &  Fischer, 
RR  51:427. 

The  form  of  the  Commission's  rulings  on  appellant's  ex¬ 
ceptions  to  the  initial  decision  also  fully  complied  with  the 
requirements  of  the  Administrative  Procedure  Act  and  the  Com¬ 
munications  Act.  The  text  and  legislative  history  of  the^ 
Administrative  Procedure  Act  make  it  clear  that  an  individual 
ruling  on  each  exception,  such' as  appellant  insists  was  re¬ 
quired,  is  not  necessary.  All'  that  is  required  is  that  the 
party  be  advised  of  the  ruling's  on  his  exceptions,  and  that 
was  done  here.  Appellant  has  not  shown  that  doubt  or  uncer¬ 
tainty  exists  as  to  the  disposition  cf  any  of  its  exceptions. 

ARGUMENT 

I. 


THE  COMMISSION  PROPERbY  HELD.  WITHIN  THE  BOUNDS 
OF  REASONABLE  DISCRETION.  THAT  APPELLANT'S  CHARGES 
ON  REHEARING  DID  NOT  WARRANT  REOPENING  THE  RECORD. 

Aside  from  its  challenge  to  the  Commission's  manner  of 
treating  its  exceptions  (see  Point  II,  infra) .  appellant  has 
urged  no  error  in  the  Commission's  original  determination, 
upon  a  full  hearing  record,  that  Wichita  TV  should  be  pre¬ 
ferred  to  it.  Appellant  does  urge,  however,  that  the  Commis¬ 
sion  was  required  to  reopen  the  record  for  further  hearings  in 
the  light  of  appellant's  charges  that  Wichita  TV  had  failed  to 
live  up  to  certain  of  its  hearing  representations  in  the  actual 
operation  of  its  station.  This  claim  is  unsupported  by  any 
showing  that  the  Commission  abused  its  discretion  in  holding 
that  no  matters  had  been  presented  to  it  which  warranted  the 


relief  requested  by  KFH. 


In  its  Memorandum  Opinion  and  Order  released  March  15,  1956, 

the  Commission,  while  noting  that  KFH*s  November  15th  petition 

6/  ! 

was  not  timely  filed,  considered  that  petitijon  on  its  merits. 

Its  first  holding  was  that  KFH's  allegations  jrelated  to  matters 

i 

outside  the  scope  of  the  hearing  issues  and  (^utside  the  scope 

of  a  comparative  hearing.  (B.  8276.)  We  subnjit  that  this 

! 

holding  is  a  sound  one,  since  appellant  KFH  l)as,  in  the  main, 

j 

mistakenly  relied  upon  elements  of  Wichita  TV's  initial,  interim 

1/  1 

operation  in  order  to  show  that  Wichita  TV  was  not  fulfilling 

I  * 

i 

its  commitments  —  in  short,  upon  aspects  of|a  temporary  op¬ 


eration  which  the  hearing  had  established  to 


be  outside  the 


scope  of  the  proceeding  and  which  could  not  provide  the  basis 

I 

of  a  determination  that  Wichita  TV  was  not  carrying  out  its 
commitments.  The  Commission  also  concluded  |hat  KFH's  allegation 


The  November  15,  1955  petition  for  rehearing,  and  KFH's  later 
motion  for  leave  to  file  affidavit,  were  untimely  because 
filed  more  than  30  days  after  the  Commissionrs  decision.  Com¬ 
munications  Act,  Section  405,  47  U.S.C.  405. |  This  Court  has 
held  that  the  Commission  retains  jurisdictioh  to  consider  a 
second  petition  for  rehearing,  filed  after  th0  expiration  of 
the  30-day  period,  but  while  a  prior  petition  for  rehearing  is 
pending,  although  the  petitioner  might  not  hkve  a  right  to  ob¬ 
tain  reconsideration  upon  such  a  pleading,  the  Enterprise  Co. 

V.  Federal  Communications  Commission.  97  D.Sl  App.  D.C.  374, 
377-8.  231  F.  2d  708.  7]!l-2.  eett.  den..  357;  D.S.  920.  What- 
ever  the  question  of  KFH's  right  to  obtain  reconsideration 
in  these  circumstances,  the  Commission  did  cbnsider  KFH's 
November  15th  petition  on  the  merits  (R.  827^). 

X/  On  November  15,  1955,  when  KFH  filed  its  Isecond  petition 
for  rehearing,  alleging  inconsistencies  betw'een  Wichita  TV's 
proposed  and  actual  operation,  Wichita  TV  had  been  in  operation 
for  just  two  and  one-half  months  (R.  5464-5, |  5392). 
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were  lacking  in  merit  (S.  8276).  It  properly  reached  this  con- 

{ 

elusion  since  KFH*s  allegations  were  .not  sufficient  to  raise  any 
substantial  question  on  the  issue  of  whether  Wichita  TV  had  so 
changed  its  proposals  as  to  wrarant  a  change  in  the  Commission's 
original  decision. 

Section  405  of  the  Communications  Act  of  1934,  as  amended, 

I 

47  D.S.C.  405,  provides  that  **it  shall  be  lawful  for  the  Com¬ 
mission  in  its  discretion,  to  grant  such  a  rehearing  /^sought 

I 

by  any  part^T*  if  sufficient  reason  therefor  be  made  to  appear.** 

(Emphasis  and  material  in  bracket  added.)  See  also  Interstate 

8  / 

Commerce  Commission  v,  Jersey  City.  322  D.S.  503,  at  514-515; 

United  States  v.  Pierce  Auto  Freight  Lines.  327  D.S,  515,  535,  The 

basic  question  here,  then,  is  whether  the  Commission  abused  its 

discretion  in  holding  that  a  further  hearing  was  not  warranted. 

9/ 

This  Court's  decisions  in  the  Enterprise.  Butterfield  and 

W  11/  \ 

Trebit,  and  McClatchy  cases,  of  course  contain  no  indi  cation 


B/  As  the  Supreme  Court  there  stated:  _  _ 

**...  If  upon  the  coming  down  of  the  /agencx/  order 
litigants  might  demand  rehearings  as  a  matter  of  law 
because  some  new  circumstance  has  arisen,  some  new 
trend  has  been  observed,  or  some  new  fact  discovered, 
there  would  be  little  hope  that  the  administrative 
process  could  ever  be  consummated  in  an  order  that 
would  not  be  subject  to  reopening.  It  has  been  al- 
;  most  a  rule  of  necessity  that  rehearing  were  not 
matters  of  right,  but  were  pleas  to  discretion. 

And  likewise  it  has  been  considered  that  the  dis¬ 
cretion  to  be  invoked  was  that  of  the  body  making 
the  order,  and  not  that  of  a  reviewing  body.** 

9  /  The  Enterprise  Co.  v .  Federal  Communications  Commission. 

97  D.S.  App.  D.C.  374,  231  F.  2d  708,  cert,  den. .  351  D.S.  920. 

10/  W.  S.  Butterfield  Theatres.  Inc,  v.  Federal  Communications 

Commission.  D.S.  ^pp.  D.  C.  .  237  F.  2d  552. 

11  /  McClatchy  Broadcasting  Co.  v.  Federal  Communications 

Commission.  Case  No.  12,637,  decided  October  18,  1956. 
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to  the  contrary,,  nor  do  they,  as  appellant  apparently  believes 
(KFH  Br.  22-23,  7),  support  its  position  that  a  reopening  of 

I 

the  record  was  required  here.  While  those  decisions  do  in¬ 
dicate  the  extent  of  the  Commission's  power  to  reopen  a  record 

I 

for  later  occurring  facts,  they  dealt  with  ejssentially  dis- 

I 

similar  situations.  In  each  of  those  cases  |the  Commission  was 

held  to  have  erred  in  not  holding  further  he|arings  on  concededly 

i 

permanent  changes  in  the  nature  or  proposalsi  of  the  winning  ap- 

I 

plicant  which  went  to  the  basis  of  the  Commijssion *s  decision. 

No  such  basic  change  is  present  here.  I 

I 

Although  KFH  states  (Br.  15)  that  Wichijta  TV  ''insisted  /Tts 
planning  and  resourc  would  enable  it  to  rjender  the  service 
it  proposed  immediately  upon  the  commencement  of  operation**, 

I 

it  was  made  clear  at  the  hearing  that  Wichiija  TV,  if  successful, 

I 

intended  to  begin  with  an  interim  operation  Iwhich  would  not 

i 

immediately  equal  its  proposed  permanent  operation  (Tr.  7614-31, 
7811-21).  Such  an  interim  operation  is  not  unusual.  An  ap¬ 
plicant's  "permanent"  proposal  customarily  balls  for  extensive 
construction  of  transmitting  and  studio  facilities,  a  large 
staff,  and  substantial  local  live  programming.  It  has  never 

I 

been  required  by  the  Commission  that  these  [^lans  be  brought  to 

i 

i 

full  fruition  in  the  first  few  months  of  operation.  Thus,  the 
required  transmitting  equipment  may  not  be  immediately  available, 

I 

the  construction  of  elaborate  studios  may  take  considerable 

j 

time  and,  most  important,  the  proposed  live  programs  may  require 

i 

a  great  deal  of  negotiation,  planning, and  preparation. 
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Since  most  permittees  naturally  desire  to  begin  their 
broadcasting  service  as  soon  as  possible,  the  Commission  has 
permitted  operation,  often  under  a  special  temporary  authority, 
prior  to  the  grant  of  the  regular  license  obtainable  when  com¬ 
plete  construction  under  the  terms  of  the  construction  permit 

12/ 

is  reported.  Such  an  operation  may  involve  less  power  or  a 

different  transmitter  site,  temporary  studios,  fewer  hours  of 

operation  or  different  local  programming.  Gradually,  over 

months  of  operation,  the  permanent  facilities  are  built  and 

13/ 

the  interim  operation  becomes  the  permanent  one. 

In  this  case,  all  three  applicants  stated  at  the  hearing 
that  if  awarded  the  permit,  they  would  offer  an  interim  opera¬ 
tion  in  order  to  bring  a  new  service  to  Wichita  as  soon  as 
possible  (Tr.  7630,  7616,  7618,  7626,  R.  3594).  Wichita  TV 
in  fact  attempted  to  introduce  evidence  showing  the  nature  of 
its  expected  interim  operation  (Tr.  7614-31,  7811-21).  At  that 
time  there  was  a  shortage  of  transmitting  equipment,  and 
Wichita  TV  wanted  to  show  the  concrete  plans  it  had  for  a  small 


12/  The  permittee  may  request  a  special  temporary  authority 
(STA)  from  the  Commission  to  commence  commercial  operation. 

In  this  request,  it  must  state  whether  it  proposes  to  operate 
in  accordance  with  the  engineering  specifications  of  its  permit 
or  to  employ  different  power,  antenna  height,  or  transmitter 
site  than  specified  in  the  permit;  it  need  not,  however,  set 
forth  any  other  details  as  to  the  nature  of  its  initial  com¬ 
mercial  operation.  Such  matters  as  the  program  schedule, 
staff,  and  studio  facilities  are  not  prescribed  in  the  con¬ 
struction  permit  or  license. 

Of  course,  differences  in  staff  and  programming  might  also 
oe  present  in  the  early  months  of  a  regularly  licensed  operation, 
/there  the  station  had  already  been  constructed  in  accordance 
with  all  of  the  terms  of  the  permit  and  no  special  temporary 
authority  was  required. 
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(600  sq.  ft.)  temporary  studio  and  low-power,  smaller  , 
transmitting  equipment  for  use  in  its  interim  operation.  (Tr. 

7614;  R.  3594-3605,  5498-9).  There  was,  of  cdurse,  no 

i 

questions  but  that  this  operation  would  invol|ve  programming, 
staffing,  and  training  plans  different  from  t^e  full-scale, 

i 

permanent  operation  (Tr.  7625,  7628,  7819).  indeed,  it  was 

I 

stressed  that  the  interim  operation  would  serye  as  the  basis 

I 

for  Wichita  TV's  training  program  (Tr.  7819).!  Wichita  TV 

i 

pointed  out  that  this  interim  proposal  "just  illustrates  our 
thinking  and  planning  until  we  get  on  the  airj  with  our  ultimate 

operation  . . .  **  (Tr.  75^3).  | 

i 

Counsel  for  the  Broadcast  Bureau  and  counsel  for  KFH  both 

objected  to  the  admission  of  any  evidence  concerning  Wichita 

j 

TV's  interim  operation.  KFH  urged  that  the  Commission's  de- 

i 

cision  must  be  made  upon  a  comparison  of  the  jpermanent  rather 
than  interim  proposals  of  the  applicants,  tha^  interim  operation 

I 

was  not  a  proper  "subject  of  comparative  treatment  in  this 

i 

proceeding",  and  indeed  was  "beyond  the  scope  of  this  hearing" 

i 

(Tr.  7818,  7616-7617,  7812-3).  The  Broadcast! Bureau  stressed 

I 

that  evidence  as  to  interim  operation  was  not  "relevant  to  any 
of  the  issues  in  these  comparative  proceedings"  (R.  7811,  7816). 
The  Examiner  sustained  the  objection  and| refused  to  permit 

i 

the  introduction  of  any  evidence  as  to  Wichit^  TV's  interim 

operation  (R.  7821).  Thus,  although  it  was  recognized  in  the 

1 

I 

hearing,  that  Wichita  TV  would  have  an  interii^  operation,  KFH's 
argument  that  such  operation  was  irrelevant  w^s  sustained  at 
that  point  in  the  proceeding,  and  the  Commission's  subsequent 
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ruling  that  KFH's  petition  for  rehearing  related  to  matters 
outside  the  scope  of  the  proceeding  (R,  8276)  was  in  terms 

11/ 

exactly  the  same  position  KFH  itself  had  previously  urged. 

Nor  is  there  any  substantial  issue  on  whether  Wichita 
TV  was  actually  engaged  in  an  interim  operation  which  would 
not  be  maintained  in  that  form  on  a  permanent  basis.  Mrs.  Phares, 
Wichita  TV's  public  service  director,  submitted  an  affidavit 
in  which  she  stated  that  in  early  September  she  began  con¬ 
tacting  civic  organizations  and  that  in  these  contacts,  **the 
interim  operation  has  been  explained,  the  offer  of  time  and 
assistance  has  been  given,  and  the  desire  expressed  to  program 
for  current  needs  and  projects'*  (R.  5523).  This  statement 
and  similar  sworn  statements  to  the  same  effect  (see,  e.g.,  h. 
5623,  5502,  5527-8),  which  could  easily  have  been  checked  by 
appellant  through  contacts  with  the  listed  organizations, 
have  not  been  challenged  (R,  5730-75),  Indeed,  they  were, 
in  effect,  conceded  to  be  true  by  appellant  in  its  reply  pleading 
(R.  5752). 

The  letters  attached  to  the  public  service  director's 
affidavit  further  dispel  any  possible  doubt  on  the  matter. 

14/  Wichita  TV.  which  was  preferred  by  the  Examiner,  filed 
no  exception  to  this  ruling  of  the  Examiner.  In  its  origi¬ 
nal  decision  also,  the  Commission,  in  passing  upon  KANS' 
programming  proposal,  which  showed  a  gradual  build-up  over 
12  months  to  full-scale  operation  (R.  8016-17),  ruled  that 
"All  comparisons  between  the  program  proposals  of  KANS 
and  those  of  its  two  competitors  are  based  upon  the  evidence 
concerning  KANS'  proposed  operation  after  one  year,  which 
must  be  considered  as  its  permanent  service"  (R.  8248). 


Thus,  the  Director  of  the  School  of  Music  of  Friends  University 
and  the  Director  of  the  Institute  of  Logopedics  both  stated 
that  the  nature  of  Wichita  TV's  interim  operation  was  ex¬ 
plained  to  them  in  conferences  held  in  the  period  before 
November  15,  1955,  the  date  of  KFH's  petition  (R.  5570-2; 
see  also  the  YMCA's  letter,  R.  5578).  It  is  established, 
therefore,  that  the  interim  operation  was  not  an  after- 

i 

thought  or  excuse  to  meet  appellant's  charges  of  abandonment 

I 

in  its  November  15th  petition.  It  was  decided  on  before  the 

I  15/ 

filing  of  that  petition  and  is  a  fact  not  seriously  in  issue. 

I 

KFH  did  argue  to  the  Commission  (R.  573|l-3)  that  Wichita 
TV's  interim  operation  differed  from  that  prioposed  at  the 

I 

hearing,  and  could  not  therefore  constitute  'pi  valid  excuse  for 
not  immediately  carrying  out  its  proposed  regular  operation. 

i 

But,  at  the  time  of  the  hearing,  there  was  a|  shortage  of  equip- 

I 

ment  making  it  unlikely  that  full-power,  looj)  foot  equipment 

1 

could  be  obtained  (R.  5498,  5630).  In  view  this  circumstance, 

i 

a  low-power  transmitter  with  a  small  antenna  was  proposed 
(R.  5499,5463,  3596-7).  Three  years  later,  however,  the 

I 

situation  had  markedly  changed.  Equipment  w^s  now  readily 

I 

I 

available  and,  instead  of  a  tiny  600  sq.  ft.jstudio,  Wichita 

i 

15/  Appellant  is  thus  incorrect  in  its  assertion  (Br.  15)  that 
Wichita  TV  "insisted"  it  would  immediately  commence  full- 
scale  operation.  The  sole  support  cited  for  {this  assertion  is 
the  finding  of  the  Examiner  in  paragraph  171  jthat  Wichita  TV's 
proposed  station  would  operate  for  119  hours  and  49  minutes  per 
week,  from  the  time  that  it  would  commence  operation  ..." 

(R.  8063).  But  this  finding,  as  well  as  othdrs  dealing  with 
Wichita  TV's  training  plans,  is  the  direct  consequence  of  the 
Examiner's  refusal,  due  in  part  to  appellant's  urging,  to  per¬ 
mit  any  evidence  concerning  Wichita  TV's  interim  operation. 
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rder  to  bring  a  better  service  to  Wichita 
the  competition  of  three  television  stations 
the  air  during  the  proceeding,  Wichita  TV 
far  more  ambitious  interim  operation  than 


had  been  originally  contemplated  (R.  5500-5502).  It  utilized 
the  power  and  height  specified  in  the  construction  permit, 
and  began  operation  in  larger  temporary  studios  (Ibid. ) . 

Surely  it  was  not  required  to  adhere  to  its  original  plans 
for  severely  limited  interim  operation  when  circumstances  had 

16/ 

so  changed  that  a  more  ambitious  initial  operation  was  possible. 

16/  Appellant  also  argues  that' ”the  clear  commitment  of  WTC 
was  that  its  'interim*  operation  would  be  for  a  period  of  no 
more  than  5  months,  by_which  time  its  permanent  facilities... 
would  be  completed. . .land  that/  this  5-months  period  was  up 
on  November  9th.  WTC  Ex.  21**  (R.  5735-6).  Appellant  is  mis¬ 
taken.  Wichita  TV  Ex.  21  establishes  that  the  interim  opera¬ 
tion  was  to  run  for  5  months  (R.  3594),  so  that  it  would  not 
expire  until  February  1st.  More  important,  the  interim 
operation  of  Ex.  21  was  set  forth  at  the^hearing  not  as  some 
ironclad  promise  but  as  **just  illustratlin^/  our  thinking  and 
planning  until  we  get  on  the  air  with  our  ultimate  operation...** 
(R,  7623).  Indeed,  Wichita  TV's  counsel  at  one  point  re¬ 
ferred  to  an  interim  period  "somewhere  in  the  nature  of  a 
six-month  period  or  more"  (R.  7617). 

Before  the  Commission,  appellant  also  pointed  to  the 
statement  of  Wichita  TV's  president,  made  immediately  after 
the  grant,  to  the  effect  that  Wichita  TV,  because  of  its  de¬ 
tailed  planning,  "is  now  prepared  to  go  forward  promptly  to 
construct  the  maximum  studio  and  transmission  facilities  in 
order  to  fulfill  its  intentions  of  bringing  an  outstanding 
television  service  to  Wichita..."  (R.  5731-2).  The  fact  is 
that  Wichita  TV  did  go  forward  promptly  with  its  transmission 
and  studio  construction  (with  emphasis  on  the  former  — 

(R.  5499-5502),  and  that  this  statement  is  not  inconsistent 
with  the  intention  to  have  an  interim  operation  in  order  to 
brinQ  service  to  Wichita  within  a  period  of  about  two  months. 
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We  believe  it  clear,  therefore,  that  thej  main  thrust  of 

I 

appellant's  petition  to  reopen  the  hearing  rebord,  i.e.,  the 
alleged  abandonment  by  Wichita  TV  of  its  hearing  proposals, 

I 

erroneously  ignores  the  interim  nature  of  Wicbita  TV's  initial 

11/  I 

months  of  operation.  Thus,  with  respect  toi  hours  of  operation 
and  staff,  when  Wichita  TV  promptly  commenced|  operation  a 

I 

little  over  two  months  after  receiving  its  coiistruction  permit, 

! 

it  did  not  commence  with  the  full-scale  operation  of  aboit 

i 

120  hours  a  week  and  the  full  staff  of  70.  Ipstead,  employing 

I 

temporary  studios  and  a  one-shift  crew  garnered  from  a  staff 

I 

of  43,  it  began  with  a  weekly  schedule  of  52  kours  (R,5504, 

5434,  5465).  | 

j 

Similarly,  appellant's  charges  that  Wichita  TV  abandoned 
promises  made  as  to  the  training  of  its  staffj  also  ignores  the 

i 

fact  of  interim  operation.  At  the  hearing,  Wichita  TV 

vigorously  urged  that  evidence  on  the  interimj  operation  should 

i 

be  admitted,  since  that  operation  would  be  used  "as  a  basis 
for  a  training  program"  instead  of  an  alternative  program  (i.e., 
one  month's  dry-run  of  the  70-man  staff  before  operations 


operation 
it  has  indi- 
The  interim 

operation  is  more  ambitious  than  that  origina^y  contemplated, 
since  the  600  sq.  ft.  temporary  studio  originally  planned 
would  have  permitted  only  a  minimal  amount  of  I  local  live 
programming  (R.  5501,  5504).  A  significant , | and  increasing, 
amount  of  local  live  programming  has  been  carried  (Affidavit 
of  Wichita  TV  public  service  director,  R.  5527-56,  and  see 
R.  5822-26). 


17/  Appellant  has  not  contended  that  the  interim 
is  per  se  not  in  the  public  interest.  In  fact, 
cated  that  the  contrary  is  the  case  (R.  5394)1 


commenced),  and  that  only  in  the  event  it  did  not  have  an 
interim  operation  would  it  use  the  alternative  program 
(H.  7819).  But  the  evidence  was  excluded  by  the  Examiner 
and  Wichita  TV  therefore  put  in  a  showing  on  training  which 
was  not  based  on  an  interim  operation.  When  it  carried 
through  on  its  intention  to  have  an  interim  operation,  and 
to  use  that  operation  as  a  training  period  for  the  staff 
(R.  5502,  5623-4)  and  public  service  organizations  (e.g.,  R. 
5505,  5523-8,  5530,  5533,  5538,  5570-1),  it  was  obviously 
not  abandoning  a  commitment  made  to  the  Commission. 

Appellant's  claim  that  Wichita  TV  abandoned  its  pro¬ 
gramming  proposal  is  also  without  merit,  for  the  same  reason. 
Wichita  TV's  programming  in  the  initial  months  of  operation 

was  understandably  different  from,  and  short  of,  that  proposed 

18/ 

for  the  permanent  operation.  That  does  not  mean  that  the 
permanent  proposal  will  not  be  implemented.  The  undisputed 
facts  are  that  Wichita  TV  is  carrying  a  significant  amount 
of  local  programming  during  the  interim  operation,  that  the 
amount  is  increasing  substantially  as  progress  is  made  toward 
the  eventual  full-scale  operation  with  full  staff  in  the 
permanent  studios  and  that,  far  from  abandoning  its  programming 
representations,  it  has  made  numerous  plans  and  contacts 
looking  toward  implementation  of  these  representations  (R.  5516- 
7,  5522-5621,  5822-26).  It  must  be  emphasized  that  there  is 
no  dispute  concerning  these  contacts  and  plans  and  that  they 
are  conclusively  demonstrated  by  the  letters  of  the  public 

18/  Counsel  for  appellant  recognized  at  the  hearing  that  this 


service  organizations  involved  (see,  e.g.,  R.  5557-8,  5562, 
19./ 

5570-2). 

While  most  of  appellant's  contentions  are  directed  to 
facets  of  Wichita  TV's  interim  operation,  certain  contentions 
advanced  by  appellant  are  not  intimately  bound  up  with  the 
nature  of  this  initial  operation.  However,  thr.se  arguments 
either  do  not  involve  disputed  facts  or,  where  they  do,  are 
addressed  to  matters  of  such  minor  importance  that  the 
Commission  properly  found  the  allegations  "lacking  in  merit" 
(R.  8276)  as  a  basis  for  reopening  the  record  or  reversing 
its  original  decision. 


18/  (Cont 'd)  would  be  the  case.  In  arguing  {that  evidence  as 
to  Wichita  TV's  interim  proposal  should  be  Excluded,  he  pointed 
out  that  "obviously,  when  you  get  into  interim  operation  you 
cannot  put  on  the  same  program  proposal  **'”1  (.Tr.  7625). 

19/  While  the  above  discussion  is  disporitivje  of  the  allegations 
on  pp.  15-18  of  appellant's  brief  that  are  ilntegrally  involved 
with  the  interim  operation,  several  Of  the  ajllegations  are  so 
flagrantly  in  error  as  to  warrant  special  nojte.  Thus,  appellant 
asserts  that  "not  a  single  educational  program  was  carried" 

(Br.  17).  Wichita  TV's  affidavit  refutes  this  with  specification 
of  the  date  and  exact  time  of  several  educational  programs 
(R.  5529,  5530-1,  5533).  Letters  from  organizations  such  as 
the  Institute  of  Logopedics,  the  University  Of  Wichita,  and 
Wichita  City  Teachers  Association  further  conclusively  demon¬ 
strate  the  inaccuracy  of  appellant's  charge  (R.  5557,  5562, 

5570).  i 

Appellant  also  alleges  that  Wichita  TV  failed  to  present 
educational  programs  in  connection  with  the  University  of 
Wichita  and  its  proposed  Television  Center,  and  to  pay  the 
University  a  monthly  sum  for  development  of  educational  pro¬ 
grams.  However,  the  President  of  the  nniver^ity  submitted  a 
letter  reciting  the  many  contacts  over  the  past  three  months 
made  by  Wichita  TV  "with  regard  to  specific  iime  segments  and 
programming  pertaining  to  the  University's  current  needs";  the 
resulting  ^regularly  scheduled  programs  to  be^in  in  December;  the 
fact  that  Wichita  TV's  pledge  of  financial  assistance  had 
been  reaffirmed  on  several  occasions,  and  woikld  be  accepted  by 
the  University  when  it  is  ready  to  do  so;  th^t  a  Fine  Arts 
Center,  with  a  "huge  stage"  to  be  used  for  campus  television. 
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Three  of  these  allegations  involve  changes  in  Wichita  TV’s 
staff  or  stock  ownership.  V.  W.  DeVries,  the  proposed  station 
staff  director,  and  Charles  L.  Brown,  a  proposed  salesman, 
have  not  been  employed;  Hr.  Maloney,  an  officer  and  proposed 
program  director,  has  stated  his  intention  of  accepting  the 
Wichita  TV  employment  offer  but  has  concededly  not  done  so  as  yet. 

On  the  basis  of  these  changes,  appellant  charges  that  there  has 
been  a  breach  of  representations  made  to  the  Commission  and 
that  a  redoing  of  the  comparative  process  was  required. 

The  applicants'  proposals  with  respect  to  staffing  plans 
obviously  will  not  remain  static  during  the  several  years  required 
for  a  hearing  and  final  decision.  As  a  result,  some  changes, 
due  to  employment  shifts,  deaths,  improvements  in  the  art,  etc., 
are  bound  to  occur  by  the  time  the  successful  applicant  actually 
commences  operation.  This  does  not  mean,  of  course,  that  re¬ 
hearing  to  take  account  of  any  such  changes  is  to  be  auto¬ 
matically  rejected  merely  because  some  change  is  inevitable.  But, 
similarly,  it  does  not  mean  that  every  change  automatically 
requires  reopening  of  the  record  and  a  redoing  of  the  comparative 
process.  A  policy  of  reopening  the  record  for  every  change  would 
seriously  jeopardize  administrative  finality  in  an  area  of 
decision  involving  complex  factual  records.  Cf.  Central  &  S.  W. 
Utilities  Co.  v.  S.E.C. ,  78  U.S.  App.  D.C.  37,  39,  136  F. 2d  . 273,  275. 

19y(Cont*d)  would  be  completed  in  the  summer;  and  finally,  that 
**in  no  sense  have  you  /^Wichita  TV7  fallen  short  in  your 
commitments  to  us”  (R.  5557-6). 

Finally,  the  local  talent  mentioned  by  appellant  on  p.  17 
of  its  brief  were  contacted  by  Wichita  TV  prior  to  the  filing 
of  the  November  15th  petition,  their  contracts  reaffirmed  or 
brought  up  to  date,  and  plans  made  for  their  employment  in  the 
permanent  operation  (R.  5512-3). 
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The  standard  which  this  Court  has  held  applicable  is  whether  the 

i 

change  is  of  such  a  nature  that,  if  establisljied,  it  would  hare 
a  significant  effect  upon  the  Commission's  decision.  W.  S. 

i 

Butterfi-eld  Theatres.  Inc,  v.  Federal  Communications  Commission, 

207 

supra.  I 

The  changes  involved  here  are  all  of  su^h  a  minor  nature 

i 

that  they  could  not  conceivably  have  led  to  $  different  ultimate 

I 

decision  between  the  applicants.  Thus,  whil^  Hr.  DeVries,  the 

i 

staff  director,  is  not  with  the  station,  he  Was  urged  to  fulfill 

i 

his  staff  contract  but  could  not  do  so  because  the  passage  of 
years  found  him  established  in  another  position  and  his  family 

I 

unwilling  to  move  (R.  5511-2).  No  bad  faith  has  been  shown  or 
can  be  imputed  to  Wichita  TV.  Nor  did  this  Change  affect  the 


20/  We  do  not  understand  this  Court  to  have  held  that  every  change 
which  may  have  some  effect  on  the  decision  requires  further  hear¬ 
ing,  and  that  where  the  facts  are  not  in  dispute  the  Commission 
cannot  weigh  such  effect  upon  the  basis  of  tjie  pleadings.  In 
the  cited  case  appellant  Butterfield  argued  that  four  changes 
in  the  winning  applicant's  (WJR's)  proposal  Required  reopening. 

The  Commission  had  awarded  WJR  a  preference  pn,  inter  alia, 
greater  participation  of  principals.  In  thej  petition  for  rehearing, 
it  was  pointed  out  that  one  of  WJR's  part ici jpating  principals 
(a  vice-president  and  small  stockholder)  andjone  of  its  staff 
personnel  (the  proposed  public  service  director)  had  left  the 
station.  The  Commission  held  that  while  the  I  preference  accorded 
WJR  on  participation  of  principals  was  diminished  or  eliminated 
by  the  resignation  of  the  principal  in  question,  these  changes 
did  not  materially  affect  the  Commission's  overall  evaluation 
and  its  ultimate  preference  of  WJR.  WJR.  The  Goodwill  Station. 

Inc. .  11  Pike  &  Fischer,  RR  1321,  1324.  On  appeal,  appellant 
Butterfield  argued  (Br.  21-2,  25-32)  that  th^  Commission  could 
not  make  this  judgment  on  ex  parte  basis,  an^  that  reopening  of 
the  record  was  required  as  to  this  and  three' other  matters.  The 
Court,  while  directing  reopening  on  the  other  three  matters, 
apparently  found  no  error  in  the  Commission'^  process  on  this 
point,  since  it  did  not  require  reopening  to| take  into  account 
these  minor  changes  as  to  participation  or  staff. 

i 


i 
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basis  of  the  Commission's  decision.  Wichita  TV  received  no 

credit  for  DeVries'  proposed  staff  participation;  indeed,  it 

21/ 

was  wholly  immaterial  in  the  Commission's  view  whether 
DeVries  or  any  other  staff  member  was  identified  at  the  hearing 
(R.  8262).  This  staffing  change,  therefore,  could  not  alter 
the  Commission's  ultimate  comparative  conclusion. 

Appellant  has  advanced  a  Similar  charge  (KFH  Br.  16)  with 
respect  to  Hr.  Tom  Maloney,  the  proposed  program  director  and 
a  0.63%  stockholder  of  Wichita  TV  (R.  8038).  Hr.  Maloney's 
employment  contract  did  not  require  that  he  assume  his  staff 
duties  until  the  termination  of  any  appeal  taken  from  the 
Commission's  decision  (R.  3650).  He  was  nevertheless  invited 
to  take  his  staff  position  immediately  after  the  grant,  but 
declined  because  of  great  personal  inconvenience  at  the  time 
(R.  5503-4,  5508).  Affidavits  were  submitted  to  the  Commission, 
by  Maloney  to  the  effect  that  he  intended  to  fulfill  his  con¬ 
tract,  and  by  Wichita  TV  that  they  would  offer  the  staff 
position  in  question  to  Maloney  upon  completion  of  the  per¬ 
manent  studios  ( Ibid. )  In  view  of  these  assertions  there 
is  again  no  question  of  bad  faith.  And  again,  assuming  that 
Maloney  does  not  accept  the  employment  offer,  all  that  would 


21/  The  Commission 's  policy,  followed  in  the  instant  case 
(R.  8263),  is  that  applicants  are  not  required  to  engage 
staff  personnel  long  in  advance  of  actual  operation  in  order 
to  avoid  being  at  a  comparative  disadvantage.  The  Commission 
has : recognized  that  each  applicant  will  be  able  to  employ 
competent  personnel.  This  policy  has  been  affirmed  by  this 
Court  in  several  recent  cases.  See  Tampa  Times  Co.  v.  Federal 
Communications  Commission.  97  U.S.  App.  D.C.  256,  230  F.  2d 
224;  Sacramento  Broadcasters.  Inc-,  v.  Federal  Communications 
Commission.  _  D.S.  App.  D.C.  _ ,  236  F.  2d  689* 


be  lost  to  Wichita  TV's  comparative  showing^  if  anything, 
is  il3  superiority  over  its  rivals  on  the  basis  of  Maloney's 
prior  television  experience,  a  superiority  uhich  the  Com¬ 
mission  labeled  "only  a  slight  one  in  view  of  Maloney's  hold- 
incfe  /o763^"  (R.  8264).  It  can  hardly  be  contended  that  the 
Commission  erred  in  deciding  that  elimination  of  this  slight 
superiority,  with  a  concommitant  slightly  greater  preference 

W 

to  KFH  on  broadcast  experience,  would  not  , outweigh  Wichita 

TV's  major  preference  on  diversification  of  control  of  the 

i 

media  of  mass  communications  (combined  with  jits  preference 
on  proposed  programming)  (R.  8268).  No  reopening  of  the 

I 

record  was  required  as  a  basis  for  this  jud^jment.  See  WJR. 

I 

The  Gooditfiii-  Station,  13  Pike  &  Fischer,  Rr!^  1321,  1324, 

reversed  on  other  grounds,  Butterfield  Theatres.  Inc,  v.  Federal 

] 

Communications  Commission,  supra .  j 

i 

A  third  personnel  change  alluded  to  by  |kfH  is  the  failure 

i 

of  Wichita  TV  to  employ  Hr.  Charles  L.  Brownj  as  an  advertising 

I 

salesman  (Br.  17).  Again,  there  is  no  questjion  of  misrepresen¬ 
tation.  For  Mr.  Brown,  after  waiting  for  a|  time  for  the 


22/  Wichita  TV  has  employed  Mr.  Mayre  (a  vic^-president ,  director 
and  10,000  share  stockholder)  as  Chief  Engineer  (R.  5623). 

Since  Hr.  Mayre  is  a  new  stockholder  with  tw^ce  the  amount  of 
stock  subscribed  for  by  Hr.  Maloney  and  has  had  extensive 
television  experience  (R. 5622-23),  there  would  be  a  question 
whether  there  has  been  any  diminution  at  allj  in  the  television 

expeiience  of  Wichita  TV's  principals.  i 

i 

I 

23/  KFH  received  a  preference  on  broadcast  experience  because 
its  extensive  AH  background  was  found  to  outweigh  Wichita  TV's 
slight  superiority  in  television  experience  ^R.  8264). 


television  proceeding  to  be  concluded,  found  that  he  was  unable 
to  remain  inactive  for  the  length  of  time  required,  and  there¬ 
fore  established  a  new  business  to  which  he  devotes  full  time 
(R.  5724).  The  loss  of  Brown  does  not  affect  the  comparative 

conclusions,  either  as  to  staff  (see  discussion  at  p.  24) 

7Al 

or  integration  of  ownership  and  management. 

These  minor  staffing  and  stockownership  changes  in  an 

applicant  of  126  stockholders  were  correctly  held  not  to  be 

25/ 

sufficient  to  affect  the  Commission's  original  decision. 

The  minor  changes  occurring  in  this  case  are  typical  of  those 
necessarily  present  in  any  comparative  hearing  and  are  illustrative 
of  the  need  for  a  reasonable  finality  to  the  hearing  process. 

Appellant  has  also  charged  that  Wichita  TV  failed  to  carry 
out  certain  representations  involving  Hr.  Robin  Compton,  a 

I 

Washington  engineering  consultant  who  was  responsible  for  securing 
and  adequately  training  the  technical  personnel,  and  for  super- 

24/  Mr.  Charles  Brown  is  a  minor  stockholder  (4.68%)  who  was 
therefore  included  in  Wichita  TV's  integration  showing  of  35% 

(R.  8261).  The  loss  of  this  4.6%  stock  participation  would  not 
affect  its  clearcut  superiority  over  KFH  on  this  factor,  since 
KFH's  integration  showing  was' limited  to  the  option  held  by 
Hr.  F.R.  Webb,  its  proposed  general  manager,  to  purchase  up 
to  seven  percent  of  KFH's  stoick  (R.  7979).  Indeed,  KFH's  in¬ 
tegration  showing  has  disappeared  entirely  with  the  death, 
after  the  hearing,- of  Hr.  Webb  (R.  5512). 

25/  Appellant  itself  has  undergone  several  changes,  as  would  be 
expected  in  view  of  the  three  year  period  that  has  elapsed  since 
the^  hearing.  Hr.  Webb,  its  proposed  general  manager,  (also  a 
vice-president,  director,  and  the  only  KFH  stockowner  who  was 
to  be  integrated)  is  dead  (R.|  5512,  7978-9);  two  key  staff  members, 
its  proposed  television  program  supervisor  (Folks,  R.  7983)  and 
its  proposed  TV  public  service  director  (Bassett,  R.  7982-3), 
have  left  its  AH  station  and  are  apparently  no  longer  available 
to  it  (R.  5512). 
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vising  the  construction  of  the  proposed  station  and  the  selection 
of  the  chief  engineer.  Appellant  points  out  that  Mr.  Compton 
stated  that  he  would  spend  as  much  time  in  Wichita  as  might  be 
needed  to  fulfill  his  commitments  (which  he  estimated  might  re¬ 
quire  four  days  a  week  over  a  six-month  period),  and  asserts  that 
Mr.  Compton  spent  little  or  no  time  in  Wichita  and  did  not  per¬ 
form  as  represented  (Br.  15). 

The  undisputed  facts  are  that  Mr.  Compton  has  devoted  a 
substantial  amount  of  time  to  getting  Wichita  TV  in  operation 
(concerning  himself  with  such  matters  as  equipment,  transmitter, 
studio  design,  dealings  with  manufacturer,  etc.),  and  that  he 
did  pass  upon  the  qualification  of  Wichita  Ty's  chief  engineer 

j 

(Mr.  Mayre)  and  recommended  that  he  be  hiredj  (R.  5499-5500, 

5623-4,  5648-9).  Mr.  Compton's  original  estjimate  of  the  time 
needed  to  be  spent  in  Wichita  was  excessive,!  in  view  of  the 

I 

highly  qualified  technical  personnel  found  t^  be  available,  in¬ 
cluding  Mr.  Mayre  (R.  5493,  5623-4).  But  th^re  is  no  question 

i 

that  Mr.  Compton  fulfilled  his  commitment,  s^nce  with  his 

assistance  and  supervision  a  competent  basic  technical  staff 

i 

was  hired,  the  transmitter,  tower  and  other  Construction  was 

i 

completed,  and  the  station  was  put  into  full]  engineering  operation 

i  2^ 

in  an  unusually  short  time  (R.  5648<*.49|  5623^5). 

j 

26/  Appellant  implies  that  outages  (failuresj  of  sound  and/or 
picture)  that  occurred  in  Wichita  TV's  beginping  days  of  opera¬ 
tion  were  due  to  Mr.  Compton's  alleged  failuire  to  fulfill  his 
commitments  (Br.  15).  Such  outages  are  not  jinusual  in  early  opera¬ 
tion,  the  majority  here  were  of  one  or  two  seconds  duration,  and 
the  more  lengthy  ones  were  due  not  to  Wichita  TV's  engineering 
arrangements  but  to  faulty  microwave  equipment  which  the 
manufacturer  is  now  redesigning  after  this  experience  (R.  5625-6, 
5628). 
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Appellant's  final  charge  of  alleged  unfulfilled  represen¬ 
tations  (Br.  18)  is  that  Wichita  TV  failed  in  its  initial 
operation  to  carry  out  its  promises  that  it  would  "offer  the 
finest  in  film  programming"  and  would  not  carry  programs  un¬ 
suitable  for  children  before  their  bedtime  (9  p.m.).  These 
were  not  matters  on  which  Wichita  TV  was  awarded  any  preference 

or  which  were  in  any  way  involved  in  the  Commission's  conclusions 

27/ 


or  final  evaluation. 


The  question  presented  is  therefore 


again  whether  Wichita  TV  has  been  shown  to  be  unreliable. 

Appellant  claims  that  most  of  the  entertainment  film 
(movies)  shown  by  Wichita  TV  in  its  first  month  of  operation 
were  more  than  fifteen  years  old  and  not  "first-run"  presen¬ 
tations  of  "high  grade"  quality  (R.  5431).  On  the  other  hand, 
Wichita  TV,  in  its  opposition  pleading,  asserted  that  most  of 
its  movie  film  was  of  a  high  quality,  "first  run  in  the  market" 
type  and  it  set  out  the  time,  title,  and  "stars"  of  each  movie 
film  carried  during  the  period' in  question  (R.  5484,  5654-5, 
5677-85,  5822).  While  there  is  some  factual  dispute  here, 
there  was  no  need  to  reopen  the  record  for  the  purpose  of 

27/  In  its  comparative  process,  the  Commission,  for  a  number  of 
reasons,  has  stressed  the  importance  of  proposed  local  live 
programming  rather  than  network  or  entertainment  film  material. 
R.  8247;  Tampa  Times  Co. .  10  Pike  &  Fischer,  RR  77,  127, 
affirmed  Tampa  Times  Co.  v.  Federal  Communications  Commission. 
supra .  It  is  by  his  local  live  programming  that  the  station 
operator  fulfills  his  very  important  responsibility  to  serve 
as  an  outlet  for  local  expression  for  the  area's  religious, 
educational,  and  similar  interests.  Furthermore,  the  station 
operator  does  not  himself  create  network  or  film  programming, 
but  has  only  negative  or  purchasing  control  over  it  during 
the  period  for  which  others  may  choose  to  make  it  available. 

The  Commission  does  not  believe  it  practicable  for  it  to  Judge 
the  relative  merits  of  one  network  or  entertainment  film 
program  against  another. 


attempting  to  delineate  the  precise  facts.  For  after  going 
into  further  detail  as  to  the  nature  of  the  movies  carried, 
the  Commission  would  then  be  called  upon  to  judge  whether 
they  were  of  **high  grade**  or  fine  quality.  Even  assuming 
that  these  phrases  could  be  realistically  defined,  appellant 
has  essentially  urged  that  the  Commission  review  the  licensee's 
judgment  that  such  programs  as  Charles  Laughton's  "Private 
Life  of  Henry  VIII"  or  Robert  Donat's  "Ghost  Goes  West" 

(R.  5677),  although  more  than  15  years  old,  are  "fine"  film 
entertainment.  In  short, these  are  matters  of  licensee 
judgment  upon  which  no  charge  of  bad  faith  could  realistioally 
be  premised. 

The  same  considerations  are  applicable  to  appellant's  charge 

that  Wichita  TV  did  not  live  up  to  its  representation  to 

present  programs  deemed  unsuitable  for  children  after  their 

bedtime.  Appellant,  in  its  pleading  before  the  Commission,  cited 

29/ 

several  film  and  network  programs  which  it  believed  were  un- 

i 

suitable  for  children  and  which  were  carried!  before  9  p.m. 

(R.  5434-6).  Wichita  TV  denied  that  it  was  hot  carrying  out 

I 

its  representation,  pointing  out,  without  challenge,  that  it 

i 

I 

28/  A  film  would  not  cease  to  be  "fine"  becaiise  it  has  been 
previously  shown  in  the  area.  It  is  common  practice  to  show 
films  more  than  once  in  the  same  area.  | 

29/  Wichita  TV  carried  network  programming  without  compensation 
on  an  emergency  basis  for  a  six-day  period,  when  the  network's 
regular  affiliate  was  forced  off  the  air  because  of  technical 
problems^  the  network  programs  carried  during  this  brief 
period  were  known  to  be  suitable  and,  therefore,  no  kinescope 
for  later  presentation  was  needed  (R.  5515-6^. 
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had  in  fact  shifted  a  program  because  of  its  policy  (R.  5516, 
5655-60,  5822).  It  disputed  appellant's  characterization  of 
the  programs  in  question  ( Ibid » ) .  There  is  no  claim  that  the 

carrying  of  these  programs  before  9  p.m.  was  so  serious  as  to 
be  contrary  to  the  public  interest.  This,  again,  is  essentially 
a  dispute  on  a  matter  of  licensee  judgment,  which,  in  these 
circumstances,  the  Commission  reasonably  believed  did  not 
warrant  reopening  a  record  long  since  closed. 

Finally,  in  addition  to  denying  appellant's  petition  to 

reopen  the  record  filed  on  November  15,  1955,  the  Commission 

also  denied  a  motion  filed  by  KFH  on  February  1,  1956  seeking 

leave  to  file  affidavits  (R.  8273).  The  opposition  filed  by 

Wichita  TV  on  December  5,  1955  to  appellant's  petition  seeking 

reopening  contained,  as  one  of-sever.al  supporting  affidavits, 

the  affidavit  of  its  then  assistant  program  director,  Mr.  Jack 

30/ 

N.  Park  (R.  5650-85).  Later  in  December,  1955,  Park  was 
informed  that  he  would  be  shifted  from  the  position  of  assistant 
program  director  to  one  in  charge  of  films,  with  a  reduction 
in  the  scope  of  his  duties  (R.  5822).  He  left  Wichita  TV's 


30/  Appellant  asserts  that  "WTC's  representations  r^egarding  its 
program  record  were  based  in  large  measures  upon  /.this  affi- 
davi.tZ'*  (KFH  Br.  3).  This  is  a  serious  misjudgment  of  the 
importance  of  Park's  affidavit  which  was  Exhibit  6  to  the 
Wichita  TV  opposition  (R.  5650-5660).  This  exhibit  dealt 
predominantly  with  Wichita  TV's  film  efforts  and  policies  (Ibid. ) . 
The  principal  showing  as  to  Wichita  TV's  programming  is  contained 
in  its  Exhibit  3,  the  affidavit  of  its  public  service  director 
(R.  5469,  5522-5621).  Indeed,  Park  himself  pointed  out  in  his 
affidavit  that  "other  statements  being  filed  will  cover  the 
agricultural,  educational,  religious,  discussion,  news,  women, 
and  certain  other  programs"  and  that  he  would  therefore  comment 
only  briefly  on  these  categories  (R.  5652). 
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employment  on  December  31,  1955  (B.  5822,  5785).  He  was  then 
contacted  by  appellant  and  on  January  28,  195^  gave  appellant 
an  affidavit  in  which  he  allegedly  made  **some  corrections*' 

I 

and  **clear/_e^7  up  misleading  statements"  in  h|is  prior  affi¬ 
davit  for  Wichita  TV  (H.  5784-5).  | 

On  February  1,  1956  appellant  filed  a  motion,  pursuant 

I 

to  Section  1.730  of  the  Commission's  Rules,  f^r  leave  to  file 

j 

the  Park  affidavit  of  January  28th  for  consideration  by  the 

I 

Commission  in  connection  with  its  November  151,  1955  petition 

I 

(R.  5781-5793)1  This  motion  was  vigorously!  contested  by 

Wichita  TV  in  an  opposition  filed  February  13,  1956  (R.  5795- 

5829).  Appellant  filed  its  reply  to  the  Wichjita  TV  pleading 

on  February  20,  1956  (R.  5830-52).  In  its  MetDorandum  Opinion 

and  Order  of  March  15,  1956,  the  Commission  ti>ok  up  these 

I  32/ 

various  pleadings  and  denied  appellant's  motion  (R.  8277). 

i 

The  denial  of  leave  to  file  the  affidavit] was  clearly  well 
within  the  Commission's  discretion.  The  explanation  given  by 
Mr.  Park  for  this  second  affidavit  was  that  t^e  first  affidavit 

j 

31/  Section  1.730  is  set  out  in  footnote  5  •  ^upra .  It  proscribes 
the  filing  of  any  pleading  following  the  movaht's  reply  unless 
permission  to  do  so  has  been  granted  by  the  Motions  Commissioner 
upon  a  showing  of  good  cause.  Appellant  apparently  regarded 
the  second  Park  affidavit  as  another  pleading ' or  an  addition  * 
to  its  reply  pleading  of  December  15,  1955.  I 

I 

32/  Appellant's  contention  (KFH  Br.  30-31)  th^t  it  had  a  legal 
right  to  oral  argument  upon  its  motion  is  bas^d  on  a  miscon¬ 
struction  of  the  applicable  rules.  Were  thisimotion  one  taken 
up  by  the  Motions  Commissioner,  appellant  would  have  been 
entitled,  under  Section  1.747,  to  oral  argument  before  that 
official.  But  since  this  motion  was,  or  related  to,  one 
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was  given  to  him  **to  sign  in  its  final  form  without  adequate 
opportunity  to  read  it  carefully  and  correct  any  inaccuracies 
or  misleading  statements  in  it**  (R.  5785).  However,  this 
reason  was  inadequate  because  the  record  demonstrates  that 
Mr.  Park  did  examine  his  affidavit,  and  therefore  no  good 
showing  was  made  for  the  late  filing  of  this  material. 

Even  the  most  casual  reading  by  Park  of  his  first  affidavit 

would  have  revealed  the  many  misstatements  he  later  claimed 

were  present  in  it,  if  they  in  fact  existed.  Thus,  the 

second  Park  statement  denied  substantially  all  of  pages  2  and 

6  and  several  large  portions  of  pages  1,  3,  4,  and  5  of  his 

first  statement  (B.  5786-88,  5650-55).  But,  more  conclusive 

is  the  undisputed  fact  that  Park  was  present  at  the  time  the 

basic  draft  of  his  first  affidavit  was  being  prepared  and  was 

33/ 

fully  aware  of  its  contents.  He  was  not  only  asked  after 
each  sentence  or  group  of  sentences  in  the  draft  whether  it 
was  correct  and  so  indicated,  but  in  fact  carefully  read  that 
draft  and  even  made  minor  typographical  corrections  on  it. 


32/  (Cont’d)  **requestinq  change  or  modification  of  a  final 
order  made  by  the  Commission**,  it  was  acted  upon  by  the 
Commission.  Section  1.741,  47  CFR  1.741,  1  Pike  &  Fischer, 

RR  51:367.  No  right  to  oral  argument  attaches  to  such 
Commission  action. 

33/  This  draft  is  virtually  identical  with  the  main  portion 
of  the  final  affidavit,  concluding  at  the  beginning  of  the  first 
complete  paragraph  on  p.  7  of  the  affidavit  (R.  5811-17, 
5650-56).  The  new  material  added  to  the  draft  was  almost 
entirely  devoted  to  descriptions  of  the  various  film  programs 
carried  (R.  5656-60). 
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(R.  5808-17,  5820,  5822.)  That  draft  contained  every  one 

i 

of  the  statements  on  the  subject  listed  in  th^  footnote 

M/  [ 

below  which  Park  later  claimed  were  incorrebt  (R.  5811- 

i 

i 

17).  Thus,  the  very  reason  given  by  Park  for  his  second 
affidavit  was  patently  insufficient  to  warrant  its  accept- 

35/  i 

ance. 

This  case,  therefore,  is  not  like  the  earlier  Butter¬ 
field.  Enterprise,  and  McClatchv  cases,  supraj.  where  there 

j 

were  substantial  changes  in  the  winning  applicant  going 

i 

to  the  very  basis  of  the  Commission's  originajl  decision 

i 

and  requiring  further  hearing  to  weigh  their  ieffect.  Here, 
as  we  have  shown,  Wichita  TV  did  not  change  its  proposal. 


34/  These  subjects  were  Wichita  TV's  programmling  quality, 
hiring  policy,  policy  of  having  its  staff  read  the  NARTB 
Code  and  Blue  Book,  rehearsal  time  afforded  public  service 
groups,  nature  of  movie  films,  policy  against  broadcasting 
programs  unsuitable  for  children  before  9  p.n^. ,  and  Maloney 
(R.  5811-17,  5650-2,  5654-56).  i 

35/  Furthermore, ^Park's  second  affidavit,  farj  from  "prac¬ 
tically  destroy/in^  the  cornerstone  of  the  VpC  December 
5  opposition"  as  KFH  claims  (Br.  29),  actualljy  confirmed 
the  validity  of  the  "cornerstone"  of  that  opposition. 

For  the  Wichita  TV  opposition  is  based,  in  greatest  part, 
on  the  fact  of  interim  operation  (R.  5462,  5^57-90,  5496). 
The  first  Park  affidavit  set  out  that  he  (Parjk)  had  been 
told  at  the  outset  "that  the  station  was  to  go  on  the  air 
with  an  interim  operation  with  temporary  studios  and 
limited  local  live  programming  ..."  (R.  5650)1.  The  second 
affidavit  does  not  dispute  the  accuracy  of  that  statement. 
Thus,  the  cornerstone  of  Wichita  TV's  opposition  — 
that  Wichita  TV  was  engaged  in  an  interim  operation  and 
had  made  this  clear  before  the  appellant's  petition  to 
reopen  —  is  undisturbed.  | 
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It  is  operating  from  its  site,  is  constructing  its  proposed 
studio,  and  is  building  up  its  proposed  program  schedule 
through  an  interim  program.  The  sole  changes  relate  to 
minor  personnel  or  stockholders  and  do  not  bear  significantly 
upon  the  Commission's  choice  of  a  licensee.  That  the 
Commission  ruled  upon  the  request  to  reopen  the  record  in 
a  brief  opinion  (which  ga7e  as  one  reason  for  denial  the 
same  ground  upon  which  KFH  itself  had  objected  to  the  admission 
of  evidence  on  Wichita  TV's  interim  operation)  is  surely  not 
error,  as  KFH  evidently  believes  (KFH  Br.  21,  24,  25,  32). 

See  Columbia  Empire  Telecasters.  Inc,  v.  Federal  Communications 

367 

Commissigfl.  97  O.S.  App.  D.C.  112,  228  F.  2d  459.  No  adequate 
grounds  were  given  in  this  case  to  warrant  the  exercise  of  the 
Commission's  discretion  to  reopen  the  record. 

36/  In  the  Columbia  Empire  case. the  losing  applicant  sought 
a  reopening  of  the  record  based  on  two  affidavits  alleging 
facts  going  to  the  trustworthiness  of  the  winning  applicant 
(Joint  Appendix,  Case  No.  12,529,  pp.  317-30).  The  allegations 
were  controverted  in  affidavits  submitted  by  the  winning 
applicant  (Id.  at  pp.  331-5)  and,  to  some  extent,  contradicted 
or  supported  by  affidavits  of  the  Commission's  Broadcast 
Bureau  dd.  at  pp.  341-350).  The  Commission  concluded,  upon 
evaluation  of  these  documents,:  and  in  a  brief  statement  of 
denial,  that  rehearing  was  not  warranted.  Oregon  Television. 
Inc..  9  Pike  &  Fischer,  RR  1455,  1456-1456a.  This  decision 
was  affirmed  upon  appeal,  against  Columbia  Empire's  vigorous 
urging  that  a  hearing  was  required  on  the  basis  of  its 
affidavits,  and  that  the  Commission's  statement  that  "the 
relief  requested  is  not  warranted  on  the  basis  of  the  facts 
urged"  was  inadequate.  (App.  Br.  in  Case  No.  12,529,  pp.  32- 
36).  Columbia  Empire  Telecasters.  Inc,  v.  Federal  Communications 
Commission,  supra. 
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II 


THE  RULINGS  OF  THE  COMMISSION  ON  APPELLANT* S 
lYCEPTI6N?  Tg  THg  femiNgR"^  INITim:  bTSCISION 
WERE  PROPER  AND  FULLY  COMPLIED  WITH  ALL  STATU¬ 
TORY  REQUIREMENTS o 

Appellant  contends  that  the  Commission  erred  in  two  respects 
in  passing  on  its  exceptions  to  the  initial  decision:  (1)  that 
the  Commission  erroneously  denied  two  of  its  exceptions  as  not 
meeting  the  specificity  requirements  of  Section  1,854  of  the  Com¬ 
mission's  rules  (KFH  Br.  34-43);  and  (2)  that  the  manner  in  which 
the  Commission  ruled  on  its  other  exceptions  did  not  conform  to 


the  requirements  of  Section  8(b)  of  the  Administrative  Procedure 
Act,  5  U.S,C,  lOOTIb),  and  Section  409(b)  of  the  Communications 


Act,  47  U.S.C*  409(b)  (KFH  Br,  44-49).  Neither  contention  is 
meritorious.  I 

I 

1 

A.  The  Commission  Properly  Rejected  Tiro  Of 
Appellant*s  Exceptions  As  Failing  In 
Specificity.  ! 

i 

The  (Commission  rejected  appellant’s  ex|:eptions  Nos.  58  and 

59  for  failure  to  meet  the  specificity  requirements  of  Section 

3^/ 

1.854(a).  (R.  8221-2.)  That  section  then  |  read  as  follows: 

Section  1.854(a).  Each  exception  to  a^  initial  deci¬ 
sion  or  to  any  part  of  the  record  or  proceeding  in  any 
case,  including  rulings  upon  motions  o^  objections, 
shall  point  out  with  particularity  alleged  errors  in 
the  decision  or  ruling  and  shall  contain  specific  ref¬ 
erences  to  the  page  or  pages  of  the  transcript  of 
hearing,  exhibit  or  order  on  which  the  'exception  is 
based. ...  I 


The  purpose  of  this  requirement  is  to  e 


nable  the 


Commission 


to  pick  out  the  exact  findings  or  conclusions  of  the  Examiner 


37  /  By  Commission  Order  adopted  March  30,  1^55  (20  F.R.  2281), 
the  section  was  amended  to  add  two  other  sentences  set  out  at 
p.  53  of  appellant’s  brief),  which  are  not  {pertinent  here. 
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to  which  exception  is  taken.  Appellant's  exceptions  Nos.  58  and 
59  (R.  4860-65)  were  clearly  deficient.  Indeed,  exception  58  is 
the  classic  example  of  an  improper  exception.  In  this  exception, 
appellant  excepted  to  the  Examiner's  failure  to  adopt  paragraphs 
1-69  of  its  proposed  findings  and  conclusions,  phase  II  (R.  4860- 
63,  4392-4451).  In  short,  appellant  referred  the  Commission  to 
the  entire  60-page  document  (R.  4392-4451)  submitted  by  appel- 
lant  to  the  Examiner,  and  asked  the  Commission  to  determine 
itself  which  findings  were  improper. 

Appellant's  argument  (Br.  35-36)  that  it  could  not  point 
out: the  particular  paragraphs  of  the  initial  decision  in  which 
the  Examiner  erred,  either  by  making  findings  contrary  to  those 
proposed  by  appellant  or  omitting  findings  sought  by  appellant, 
is  so  wholly  without  merit  asito  require  almost  no  discussion. 

The  Examiner  wrote  an  extremely  detailed,  comprehensive  initial 
decision  of  163  pages  covering  every  aspect  of  the  case.  Where 
appellant  disagreed  with  the  Examiner's  treatment  of  any  matter, 
it  was  clearly  under  a  duty  to  point  out  the  particular  alleged 
errors  to  which  it  was  excepting.  Biscayne  Television  Coro.. 

11  Pike  &  Fischer,  RR  1113,  1118-9;  Paramount  Television  Produc¬ 
tions.  Inc..  8  Pike  &  Fischer  RR  541,  630. 

Exception  59  did  contain  references  to  specific  paragraphs 
of  the  initial  decision  but,  as  the  Commission  pointed  out,  it 
also  suffered  from  the  same  basic  fault,  i.e.,  a  "lack  of  speci¬ 
ficity  with  respect  to  the  particular  finding  or  failure  to  find 
being  complained  of"  (R.  8221).  For,  appellant  in  exception  59 

38/  Actually,  the  material  referred  to  totalled  more  than  60 
pages  since  KFH's  phase  II  findings  in  turn  incorporated  about 
74  pages  of  its  phase  I  findings  (R.  4419,4425-6,4434-5,4445-6, 
4449). 


excepted  only  to  particular  paragraphs  of  the  initial  decision 

_  i 

**insofar  as  ^thejrZ  deal**  with  a  particular  ^object  contrary, 
in  some  unspecified  manner,  cited  paragraphs  of  KFH*s  or  KANS* 
proposed  findings  (R,  4863-5X  Here  agaiii,  it  was  necessary 

i 

for  the  Commission  to  go  to  the  paragraph  cited,  ascertain  the 

i 

I 

sentences  dealing  with  the  particular  subject,  and  then  turn  to 

I 

appellant’s  proposed  findings  and  compare  tljie  two  documents  to 
see  which  of  the  proposed  findings  were  either  omitted  or  were 

replaced  by  other  contrary  findings.  ! 

! 

Appellant  argues  (Br.  36-7)  that  **no  ol|>jecti enable  ferret¬ 
ing  out  process**  is  involved  in  this  procedure.  In  support  of 

I 

this  contention,  it  cites  the  first  item  de^lt  with  in  exception 


/  Thus,  the  first  four  such  listings  in  exception  59  read  as 
follow^ ;(R.  4863-4):  I 

**(a)  Paragraph  132  —  insofar  as  it  deals  with  McCoy’s 
contacts,  contrary  to  KFH  Ph.  II,  paragraph  46. 

(b)  Paragraph  133  —  insofar  as  it  deals  with  Maloney’s 

residence  and  domicile,  contrary  to  KFi  Ph.  II  paragraphs 
2(f)  and  (g);  KFH  Memo  of  Law  of  December  8,  page  5  item 
(b);  KANS  Ph.  II,  paragraphs  12-20.  | 

I 

(c)  Paragraphs  136-149,  166  —  insofajr  as  they  deal 
with  the  character  of  the  activities  and  participation 
of  WTC  directors,  contrary  to  KFH  Ph.  Il,  paragraphs  42- 
47;  53-56. 

i 

(d)  Paragraphs  151  and  152  and  Append^ix  B,  paragraph 

10  —  which  are  incomplete  in  not  incorporating  other 
relevant  record  evidence  or  are  erroneous  and  unsup¬ 
ported  by  the  record  evidence  concernihg  WTC’s  early 
corporate  history  as  set  forth  in  KFH  Ph.  II,  paragraphs 
14-30,  KANS  Ph.  II,  paragraphs  7-10... t  (Emphasis  sup¬ 
plied).  I 

Exception  59(a)  opens  with  the  statement  thdt  **the  erroneous 
paragraphs  of  the  Examiner’s  finding  concerning  WTC  which  are... 
inconsistent  in  the  main  with_the  record  evidence  cited  in  sup- 
port  of  the  KFH  contentions  ^in  the  cited  proposed  finding;s7 
are  ...**  (emphasis  supplied)  (R.  4863).  Obyionsly,  appellant  was 
required,  under  Section  1.854,  to  point  out!  the  allegedly  in¬ 
consistent  portions  of  the  Examiner’s  paragi’aphs. 
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59  (see  fn.  39).  But  to  determine  what  exception  is  being  taken 
to  by  this  item,  it  is  necessary  for  the  Commission  to  read  the 
very  lengthy  paragraph  132  of  the  initial  decision  (R.  8036-38) 
until  it  ascertains  that  the  last  eight  lines  on  page  73  and  the 
first  line  on  page  74  are  involved,  then  read  appellant's 
equally  lengthy  paragraph  46  of  its  phase  II  findings  (R.4429- 
30),  and  finally  compare  the  two  to  see  what  findings  were 
accepted  (such  as".**  McCoy  contacted  75  to  100  representatives, 
etc.*')  and  what  rejected. 

The  second  item  (see  fn.  39)  further  points  up  the  inval¬ 
idity  of  this  type  of  exception  under  Section  1.854.  The  Exam¬ 
iner  made  detailed  findings  in  paragraph  133  (R.  8038-9)  on 
Mr.  Maloney's  residence,  some  in  accord  with,  and  some  contrary 
to,  appellant's  proposed  findings  in  2Cf)  and  (g),  phase  II 
CR.  4395-6).  The  Commission  was  here  called  upon  to  compare 
the  Examiner's  findings  not  only  with  those  proposed  in  2(f) 
and  (g),  but  also  with  a  KFH  Memorandum  of  Law  and  with  para¬ 
graphs  12-20  of  MANS'  proposed  findings! 

It  is  difficult  to  understand  how  appellant  can  argue  that 

it  is  meeting  its  duty  to  *'point  cut  with  particularity  alleged 

errors  in  the  decision**  or  to  set  out  in  each  exception  the 

specific  transcript  pages  relied  upon.  Section  1.854(a).  The 

fact  is  that,  as  stressed  by  the  Commission,  appellant's  method 

"is  wholly  incompatible  with  every  standard  of  orderly  adminis- 

40/ 

trative  procedure**  (R.  8222). 

40/  Proposed  findings  are  usually  of  a  very  detailed  and  vol¬ 
uminous  nature  (see,  e.g.,  findings  in  the  instant  case).  Un¬ 
der  appellant's  method  of  excepting,  which  simply  refers  the 
Commission  to  the  entire  proposed  finding  paragraph,  there  is 
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Appellant  also  argues  that  the  Commission  applied  **  a  more 
stringent  policy  for  considering  exceptions  at  the  time  of  de¬ 
ciding  this  case  than  was  in  effect  and  followed  by  the  Commis- 

-  -7 

Sion  at  the  time  /.it^7  exceptions  were  filed  . , .  (Br.  42). 

The  short  answer  is  that  Section  1.854,  as  quoted  at  the  outset 
of  this  discussion,  was  in  effect  at  the  time  appellant  filed 
its  exceptions  and  had  been  interpreted  to  proscribe  the  type  of 
exception  here  filed  by  appellant  in  a  1953  decision.  Paramount 
Television  Productions.  Inc..  8  Pike  &  Fischer,  RR  541,  630 

(cited  by  the  Commission  in  its  instant  decision,  R.  8221). 

« 

Finally,  appellant  argues  that  even  if  it  be  assumed  that 

i 

I 

■ 

40/  (Cont*d)  no  narrowing  of  the  issues  before  the  Commission  to 
just  those  that  are  vital  or  truly  significant. 

Appellant  has  argued  (Br.  39-40)  that  t^e  form  of  the 
Commission's  decision  supports  its  except  ion  I  method.  The  Com¬ 
mission,  .^although  noting  the  inconvenience  o^  the  method, 
adopted  with  certain  modifications  the  Examiner's  initial  deci¬ 
sion, ^chiefly  because  of  **the  extremely  long  I  drawn  out  proceed¬ 
ing  the  resulting  lengthy  initial  deci^i^**  (R.  8222). 

But  the'^Commission '  s  decision,  unlike  appellant's  exceptions, 
is  specific,  since  it  refers  to  the  exact  sentence  or  sentences 
of  the  initial  decision  which  is  being  modified  and  the  exact 
manner  in  which  they  are  changed.  Further,  the  Commission's 
decision,  which  was  in  full  accord  with  statutory  requirements, 
serves  a  far  different  purpose  than  a  party's  exceptions,  as 
shown  by  the  requirement  for  transcript  references  in  the  lat¬ 
ter  and  not  the  former.  Just  as  the  Commission  must  observe 
the  requirements  of  the  Act,  so  appellant  wa^  required  to  ob¬ 
serve  the  salutory  purpose  of  the  Commissionis  regulation. 

I 

41/  This  argument  is  based  on  a  public  notic^,  issued  April  1, 
1955  (FCC  55-388),  to  the  effect  that  the  Con^mission  intended 
"henceforth  to  enforce  more  strictly  the  provisions  of  the  ex¬ 
isting  rules  requiring  each  exception  to  contain  specific  ref¬ 
erence  to  the  page  of  transcript  ...  on  whicij  it  is  based." 

As  shown  above,  the  issuance  of  this  prophylijctic  or  warning 
notice  did  not  mean  that  the  effectiveness  o^  the  rule  had 
been  suspended  prior  thereto.  I 


its  exceptions  were  presented  to  the  Commission  **in  a  technically 
improper  form**,  the  Commission  should  have  considered  the  conten¬ 
tions  and  matters  raised  therein  since  they  were  related  to  the 
public  interest  (Br.  43).  We  believe  that  the  substantial  policy 
considerations  which  led  to  the  adoption  of  the  rule  cannot  be 
rejected  as  a  mere  technicality.  In  any  event,  the  Commission, 
because  of  its  public  interest  responsibility,  explicitly  stated 
that  it  had  not  ignored  public  interest  matters  but  had  reached 
its  decision  upon  an  **analysis  and  weighing  of  all  relevant  and 
material  facts  of  record,  irrespective  of  whether  such  facts 
were  or  were  not  alluded  to  in  exceptions**  (R.  8276).  It  is 
somewhat  ironical  that  appellant  at  pages  47-49  of  its  brief 

mocks  the  Commission  for  doing  exactly  what  it  urged  on  page 
42/ 

43. 

B.  The  Procedure  Utilized  By  The  Commission  In 
Ruling  On  Appellant *s  Exceptions  Was  In 
Conformity  With  The  Applicable  Statutes. 

Appellant  also  contends  that  the  manner  in  which  the  Com¬ 
mission  ruled  on  its  exceptions  in  paragraph  1  of  the  Final  De¬ 
cision  (R.  8221)  did  not  conform  to  the  requirements  of  Section 
8(b)  of  the  Administrative  Procedure  Act,  5  U.S.C.  1007(b),  and 
Section  409(b)  of  the  Communications  Act,  47  U.S.C.  409(b). 

The  method  here  employed  by  the  Commission  in  ruling  on 


42/  While  appellant  contends  that  the  Commission's  decision  is 
**devoid  of  material  adverse  findings  proposed  by  KFH  against 
WTC**  (Br*.  41)  because  of  its  allegedly  erroneous  ruling  on  the 
exceptions,  it  does  not  point  out  the  alleged  material  errors 
or  omissions.  For  example,  if  the  Commission  erred  in  its 
detailed  holdings  on  the  alleged  ''violations  by  WTC  of  both 
state  and  federal  laws  in  the  offering  of  its  securities  to 
the  public**  (KFH  Br.  41),  appellant  has  made  no  attempt  to 
point  out  to  the  Court  the  nature  of  the  Commission  error. 
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appellant*  s  exceptions  is  not  novel*  It  is  lone  that  has  been 

!  43_/ 

consistently  followed  by  the  Commission  for  jsome  time*  The 

I 

procedure  complained  of  by  KFH  has  been  challenged  upon  appeal 

! 

in  several  recent  cases  before  this  Court*  Houston  Consolidated 

I 

Television  Co*  v*  Federal  Communications  Commission.  Case  No* 
13,192,  decided  December  20,  1956;  Hall  v.  rlederal  Communica¬ 
tions  Commission.  U.S*  App*  D.C*  _ ,  231?  F*  2d  567;  Radio 


Atlanta.  Inc,  v*  Federal  Communications  Comm 


ission.  Case  No, 


13,191,  decided  December  27,  1956* 

I 

i 

In  each  of  these  cases,  the  Commission  lanswered  the  argu¬ 


ment  of  invalidity  both  on  the  merits  and  on 


the  additional 


jurisdictional  ground  that  the  appellant  had  failed  to  afford 


the  Commission  the  opportunity,  as  required 


by  Section  405  of 


the  Communications  Act,  47  U*S*C*  405,  of  p^'ssing  on  the  question 
of  law  sought  to  be  raised*  The  jurisdictic^nal  question  is  not 

11./  I 

present  here,  and  while  this  Court  in  eacl^  of  the  cases  men¬ 
tioned  above  rejected  the  appellant*s  contention  of  error,  it 
is  not  clear  whether  the  Court's  finding  of  Ino  error  was  based 
on  the  merits,  or  the  jurisdictional  ground,  or  both*  Therefore, 


43/  Prior  to  September  1954,  the  Commission  inormally  followed 
the  procedure  of  ruling  upon  each  exception  [individually  in  a 
separate  appendix*  At  that  time,  the  Commission,  in  a  compara¬ 
tive  television  case  (Tampa  Times  Co*.  10  Pike  &  Fischer,  RR  77, 
81,  affirmed.  Tampa  Times  Co*  v*  Federal  Communications  Commis¬ 
si  on^  97  U«S*  App*  D*C*  256t  230  F*  2d  224)^  adopted  the  new 
procedure  patterned  on  that  followed  for  mahy  years  by  other  ad¬ 
ministrative  agencies  such  as  the  National  liabor  Relations 
Board  and  the  Civil  Aeronautics  Board,  and  iypified  by  para¬ 
graph  1  of  the  decision  on  appeal  (R*  8221)^  See  Petersburg 
Television  Corp*.  10  Pike  &  Fischer,  RR  584b,  584s;  Mississippi 
Valley  and  Southeastern  States  Cases.  11  C*A*B*  979,  993,  994 
(1950)*  I 

44/  KFH  in  its  petition  for  rehearing  did  afford  the  Commission 


an  opportunity  to  pass  on  the  argument  here 


raised  (R*  8274-5)* 
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we  shall  fully  brief  the  merits  of  this  issue  in  the  succeeding 
discussion. 

Appellant  argues  that  the  Commission  was  required  to  rule 
on  each  exception  individually  and  that  its  failure  to  do  so  in 
this  case  makes  it  impossible  for  appellant  to  know  the  reason 
for  the  denial  of  almost  all  of  its  exceptions  (Br.  44).  Some 
brief  legislative  background  is  necessary  to  an  examination  of 
the  question.  The  original  version  of  the  bill  which  became 
the  Administrative  Procedure  Act  (S.  7,  79th  Cong.)  did  not 
contain  the  pertinent  language  of  Section  8(b).  The  House  Judi¬ 
ciary  Committee  added  the  sentence  in  question,  and  provided 
the  sole  legislative  comment  on  the  sentence  (Administrative  Pro¬ 
cedure  Act  -  Legislative  History.  S,  Doc.  No.  248,  79th  Cong., 

2d  Sess.,  288,  fn.  19): 

The  sentence  is  added  for  the  purpose  of  requiring 
agencies  to  note  their  ruling  somewhere  on  the  rec¬ 
ord  in  order  to  preclude  later  controversy  as  to 
what  the  agency  had  done. 

Thus,  as  long  as  the  agency  indicates  ''somewhere  on  the 
record"  its  ruling  on  the  exceptions,  the  statutory  requirement 
is  fully  and  fairly  met.  The  parties  have  vo  right,  as  appel¬ 
lant  seems  to  argue,  to  control  the  form  of  the  agency  deci¬ 
sion  and  to  require  that  there  be  individual  rulings  on  each 
exception,  presumably  in  an  appendix  to  the  opinion. 

,  Without  exception,  the  cases  interpreting  Section  8(b) 
have  sustained  a  realistic,  substantive  approach  to  the  provi¬ 
sion,  as  against  attacks  in  which  form  rather  than  substance  was 
emphasized.  Thus,  the  National  Labor  Relations  Board's  similar 
procedure  for  dealing  with  exceptions  has  been  twice  attacked 
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on  the  ground  that  an  individual  ruling  on  ejach  exception  was  re- 

j 

quired.  N.L.R.B,  v.  Sharpies  Chemicals.  IncL.  209  F.  2d  645 
(C.A,  6);  N,L.R,B.  v.  State  Center  Warehonse!  &  Ck)ld  Storage  Co 


I 

193  F*  2d  156  (C.A*  9)*  In  both  cases,  the  iCourt  rejected  the 

i 

argument,  pointing  out  that  all  that  is  necessary  under  Section 

i 

8(b)  is  that  the  party  be  informed  by  the  agency* s  decision  of 
its  rulings  on  the  exceptions. 

I 

This  Court  has  also  had  occasion  to  pass  on  the  question, 
and  in  the  communications  field.  Colonial  T^levision»  Inc,  v. 

I 

I 

Federal  Communications  Commission.  95  U.S.  App.  D.  C.  7,  217 

I 

F.  2d  21.  The  appellant  in  that  case  argued^  inter  alia,  that 
the  Commission's  decision,  because  it  did  no^  ** contain  a  ruling 

I 

upba  each  such  exception**,  violated  Section  ^(b)  and  made  :  more 

i 

difficult  its  **opportunity  to  demonstrate  th^  errors  of  the  (^m- 

I 

mission's  actions  to  this  Court**.  (Appellant's  brief  in  (^se 

j 

No.  12,167,  p.  24).  This  Court,  however,  rejected  the  argument 

I 

and  affirmed  the  (U>mmission  in  a  per  curiam  ^pinion.  Cf. 

'  '  '  — — — —  I 

i 

(^pital  Transit  Co.  v.  United  States.  97  F.  $upp.  614,  621 
(D.  C. ,  D.  C«  ) . 

Thus, ^h^ real  issue  here  is  whether  th^  (^mmission's  de¬ 
cision  informed  appellant  of  the  rulings  on  the  exceptions 
filed  by  appellant^  To  establish  its  claim  procedural  er¬ 
ror,  appellant,  we  believe,  had  the  minimal  Responsibility  of 

i 

I 

setting  out  the  particular  exceptions  on  whijch  it  is  allegedly 

in  doubt  as  to  the  Ck>mmission' s  ruling,  and  jdemonstrating  that 

i 

such  doubt  does  exist.  Significantly,  howev|er,  it  has  attempted 

j 

to  show  in  respect  of  only  one  exception  (KF^  Exc.  17,  R.  4818- 
9)  that  doubt  exists  as  to  the  Commission's  Iruling.  This 


example  reveals  the  lack  of  merit  in  appellant's  position. 

KFH  sought  to  introduce  Wichita  TV's  proposed  typical  pro¬ 
gram  schedule  filed  with  the  Commission  on  July  2,  1952,  in  or¬ 
der  to  show  how  advanced  Wichita  TV's  programming  plans  were  as 
of  that  date  (Tr.  8376-77).  Wichita  TV  and  the  Broadcast  Bur¬ 
eau  objected  to  the  relevancy  of  this  material,  pointing  out 
that  with  the  availability  of  new  funds,  Wichita  TV's  program 
schedule  had  been  amended  to  add  new  programs  now  possible 
(Tr.  8358-61,  8375-6).  After  extended  discussion  (Tr.  8355- 
80),  the  Examiner,  agreeing  with  the  arguments  of  counsel  for 
Wichita  TV  and  the  Broadcast  Bureau,  excluded  the  material 
(R.  8380),  KFH  filed  an  exception  (No.  17,  R.  4818-9)  to  that 
ruling  and  complains  here  that'  it  is  impossible  to  tell  why 
that  exception  was  denied  (KFH  Br.  46-7). 

But  the  Commission  in  paragraph  1  of  its  decision  (R. 
8221),  approved  the  Examiner's  rulings  to  which  exception  had 
been  taken.  Thus,  it  denied  appellant's  exception  17  because 
it  approved  the  Examiner's  ruling,  set  out  at  R.  8380,  exclud¬ 
ing  the  material  in  question.  Appellant  was  therefore  informed 
of  the  nature  of  the  Commission's  ruling  and  the  grounds  there¬ 
for  ("that  the  exhibit  has  no  materiality  or  relevancy  to  the 
issues"  —  R.  8380);  its  proper  recourse  is  not  refuge  in 
groundless  procedural  complaint  but  a  demonstration  on  the  mer¬ 
its  to  this  Court  of  the  error  of  that  ruling. 

,  We  submit,  therefore,  that  appellant's  argument,  based  on 
the  manner  in  which  the  Commission  ruled  on  its  exceptions, 
is  without  merit. 
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For  the  foregoing  reasons,  the  decisions  of  the  Commission 


should  be  affirmed* 
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REPLY  BRIEF  FOR  APPELLANT  | 


The  Commission  Has  Avoided  The  Real 
Issue  Presented  Under  Question  1  | 

i 

The  first  of  the  questions  presented  in  the  stipu^ted  statement  in 

i 

this  case  is  whether  any  of  the  four  grounds  stated  by  the  Commission 

I 

in  its  Memorandum  Opinion  and  Order  of  March  15,  1956  under  review 

i 

herein,  is  a  proper  basis  for  such  decision.  The  two  jgrounds  which  the 

]_  i 

Commission's  brief  undertakes  to  defend  are  those  'v^hich  held  that 

^  The  first  of  the  grounds,  i.e. ,  untimeliness  of  the  KFH  November  15th  Pe|titioii  for  Rehearing,  would 
appear  to  be  conceded  (Comm.  Br.  11,  fn.  6)  as  no  longer  being  a  proper  ground  for  denial  in  view  of 
the  holdings  of  this  Court.  KFH  Br.  19  20.  The  last  of  the  four  grounds  was  ^t  the  "allegations  of  the 
petition  are  lacking  in  merit" .  This  conclusion  was  stated  without  any  suppor^g  findings  or  reasons , 

The  Commission  (Br.  12)  now  defends  the  "lack  of  merit"  ground  exclusively  for  the  same  reasons  used 
to  defend  grounds  two  and  three,  i.e. .  that  the  KFH  allegations  related  to  roarers  not  competent  under 
the  hearing  issues  and  outside  the  scope  of  a  comparative  hearing.  i 


2 


KFH^s  allegations  related  to  matters  not  competent  under  the  hearing 
issues  and  outside  the  scope  of  a  comparative  hearing. 

In  defending  these  two  grounds  the  Commission’s  brief  (pp.  13-14, 
19)  contends  that  KFH  has  mistakenly  relied  upon  aspects  of  what  the 
Commission  accepts  as  being 'an  initial,  interim,  or  temporary  opera¬ 
tion  of  WTC’s  station,  which  in  the  Commission’s  view,  so  counsel 
asserts,  could  not  as  such  be  used  as  a  basis  for  any  determination  that 
WTC  was  not  carrying  out  its  hearing  commitments  nor  failing  to  fulfill 
the  promised  performance  which  the  Commission  in  its  final  decision 
found  and  concluded  would  be  forthcoming  upon  a  grant  of  a  construction 
permit  to  WTC.  Whether  this  explanation  of  the  second  and  third  grounds 
advanced  in  the  brief,  but  not  in  the  March  15th  Opinion  and  Order,  is  a 
proper  one  is  a  question  that  will  be  discussed  below  after  a  statement  is 
made  of  the  legal  ineffectiveness  of  explanations  now  offered  by  counsel, 
but  not  previously  stated  by  the  Commission  in  its  opinion,  as  well  as  a 
statement  of  the  real  issue  to  which  the  Commission’s  brief  nowhere  ad¬ 
dresses  itself. 

n. 

Counsel  May  Not  Rectify  a  Defective 
Opinion  and  Order  by  Supplying  £:q)lana- 
tions  Which  Nowhere  Appear  Therein. 


In  recognition  apparently  of  the  ’’somewhat  summary”  (Comm. 

Br.  9,  middle  para.)  opinion  and  order  of  the  Commission  denying  KFH’s 
petition  for  rehearing  and  the  need  to  clothe  its  bareness  with  some 

semblance  of  necessary  justification.  Commission  counsel  have  under- 

2 

taken  sua  sponte  ,  and  without  benefit  of  any  supporting  legitimate  clue 
in  the  Commission’s  March  15th  opinion  and  order  to  tell  the  Court  what 
the  Commission  was  thinking  but  did  not  say  when  it  issued  its  March  15th 

order.  Thus,  we  are  now  told,  though  the  opinion  nowhere  says  so,  just 

2 

KFH  properly  assumed,  as  will  be  developed  at  more  length  infra,  that  the  summary  denial  of  its 
petitiOT  could  legally  be  justifiable  only  upon  an  issue  of  l^and  not  of  fact.  Accordingly,  KFH  (Br. 
21-2^,  examined  grounds  2  and  3  of  the  Commission's  March  15th  opinion  and  order,  as  being  holdings 
or  interpretaticxis  of  law  only.  Opposing  counsel  (Comm.  Br.  13-21)  undertakes  what  is  believed  to  be 
the  legally  unsupportable  technique  of  "filling  in"  the  huge  gaps  in  the  Commission's  airy  opinion  with 
statements  based  upon  WTC's  allegations  of  fact  which  they  assume  to  be  true  though  untested  by  eviden¬ 
tiary  hearing. 


3 


what  the  Commission  meant  by  its  principal  holdings! that  the  KFH  peti- 

I 

I 

tion  for  rehearing  was  '*not  competent  under  the  hearing  issues^*  and 

j 

"beyond  the  scope  of  comparative  proceedings".  If  aj  Commission  order 
is  deficient,  as  KFH  contends,  in  setting  forth  adequate  or  intelligible 

I 

grounds  for  denial  of  the  KFH  petition,  the  deficiency  must  at  the  least 
be  corrected  by  the  Commission  itself  upon  remand  fpr  properly  supported 
holdings.  The  deficiency  in  the  vague  generality  of  the  Commission’s 

I 

holdings  may  not  be  corrected  by  the  cerebrations  of  counsel  as  to  what 
might  be  an  explanation  that  would  satisfy  the  Court  aind  appear  to  find 

support  in  the  record.  Chenery  Corp.  v.  S.E.C.,  348  U.S.  80. 

i 

m. 

I 

The  Real  Issue  Relates  to  WTC’s  ! 

Regular  Operation,  Not  WTC’s  Inter  inj 

Operation.  ! 

1 

—  -  -  —  —  ■ 

1 

I 

The  Commission  has  indulged  in  frequent  references  (Br.  8,  16, 

I 

17)  to  the  effect  that  there  is  no  issue  of  fact  as  to  whether  WTC  was 

j 

actually  engaged  in  interim  operation.  This  statement,  taken  in  one 

i 

sense,  namely  that  WTC  has  itself  chosen  to  characterize  its  operation 
as  "interim"  is  undisputed.  The  statement,  however ,j  is  grossly  inac¬ 
curate,  unfair  and  highly  prejudicial  to  KFH  if  taken  i|i  another  sense, 

j 

namely,  that  KFH  has  ever  conceded  (R.  5730-6)  thatjWTC’s  "interim" 

I 

I 

operation  excuse  is  a  valid  explanation  of  its  failure  tb  perform  or  ful- 

i 

fill  its  promises  and  commitments  for  regular  operation,  on  the  basis 
of  which,  the  Commission  preferred  WTC  over  KFH  i|i  its  final  decision, 
and  which  promises  and  commitments,  if  they  were  e^er  to  be  performed 
or  fulfilled,  would  have  been  performed  or  fulfilled  during  and  immediately 
after  the  five  months  following  the  Commission’s  finalj  decision.  KFH  has 
known, of  course,  that  WTC  has  sought  to  escape,  postpone  or  delay  the 
fulfillment  of  its  commitments  for  "regular"  operation  by  the  device  of  a 
self-styled  "interim"  operation.®  In  so  doing  WTC,  supported  by  the 

1 

Commission,  is  in  effect  raising  another  untimeliness  I  issue  by  asserting 

_ _  i 

^  The  Coramissicxi  (Br.  16)  citation  (R.  5752)  as  showing  a  concession  by  KF|H  must  obviously  have 
overlooked  or  misinterpreted  the  last  sentence  of  para.  26,  R.  5752,  which  recognizes  "interim"  as  an 
excuse  only.  Note  also  R.  5767.  j 


4 

that  KFH  has  been  premature,  rather  than  late,  in  calling  WTC  to  account 
for  its  operational  and  pre-operational  performance  as  relied  upon  by  the 
Commission  in  the  final  decision. 

KFH  submits  that  the  issue  is  simply  whether  the  November  15,  1955 
Petition  for  Rehearing  was  correct  in  alleging  non-performance  by  WTC  of 
its  commitments  for  regular  operation.  KFH  contends  that  its  November  15 
petition  and  accompanying  affidavits  showed  that  WTC  had  violated  almost 
every  important  commitment  for  ^’regular^*  operation  upon  which  the  Com¬ 
mission  had  relied  in  its  final  decision.  It  is  illogical  for  WTC  to  contend 
that  its  commitments  for  '^regular”  operation  are  not  violated  because  it  is 
operating  on  what  it  chooses  to  call  an  interim  rather  than  a  ’’regular” 
operation.  The  very  nature  of  interim  operation  is,  as  its  name  imports, 
operation  which  takes  place,  if  at  all,  prior  to  the  time  when  regular  opera¬ 
tion  is  promised  to  commence.  Interim  operation  cannot  in  the  nature  of 
things  by  law  or  reason  be  something  undertaken  in  lieu  of,  nor  something 
which  is  a  substitute  or  alternative  for  ’’regular”  operation.  But  whether 
interim  operation  is  undertaken  or  not  as  an  alternative  to  remaining  silent 
during  the  construction  period,  a  permittee  is  stUl  obligated  to  perform  its 
commitments  for  ’’regular”  operation  and  a  permittee  may  not,  as  opposing 
counsel  appear  to  contend,  consider  interim  operation  as  an  alternative 
superseding  or  deferring  regular  operation.  It  is  on  this  point  that  counsel 
for  the  Commission  and  WTC  may  be  said  to  have  embraced  a  fatal  miscon¬ 
ception. 

The  Commission's  final  decision  related  only  to  commitments  for 
’’regular^*  operation  and  KFH  has,  by  sworn  statement  accompanying  its 
petition,  shown  that  these  commitments  for  regular  operation  are  unperformed. 
Counsel  argue  that  the  Commission  accepted  in  its  March  15th  opinion  WTC’s 
contention  that  these  commitments  are  not  unperformed  because  the  time 
for  performance  has  not  arrived.  However,  such  a  statement  nowhere  appears 
in  the  opinion.  If  the  WTC  conimitments  for  ’’regular”  operation,  as  made 
in  the  record  below  and  as  set  forth  in  the  final  decision,  had  in  fact  matured 
so  as  to  be  operative,  it  would  seem  to  be  undisputed  that  no  amount  of 
interim  operation  nor  any  amount  of  accomplishment  nor  speed  in  giving 


interim  service  could  serve  as  an  excuse  for  a  failure  to  fulfill  commit¬ 
ments  for  "regular"  operation,  on  the  basis  of  which  the  Commission  had 
preferred  WTC  over  KFH  and  found  them  wholly  reliable  as  instruments  of 
effectuation. 


IV.  I 

The  Final  Decision  and  the  Record  Clea?:ly 
Show  that  WTC’s  Commitments  for  Regijdar 
Operation  Had  Matured 


Opposing  counsel  seek  to  create  the  impression  that  WTC’s  plans  for 

1 

"regular"  operation  were  indefinite  and  somehow  contingent  upon  an  indef¬ 
inite  "interim"  operation.  This  effort  is  wholly  lacking  in  merit,  not  only 
by  reference  to  the  record  below,  but  to  the  Commission’s  own  final  deci- 

I 

Sion.  Thus,  Finding  156  of  the  final  decision  (R.  8055)|,  states: 

I 

"It  was  estimated  that  following  the  grant  of  a 
construction  permit,  it  would  take  the  applicant,  con¬ 
servatively,  five  months  to  commence  commercial 
operation  from  the  time  it  orders  equipment. "  ^ 

Finding  157  of  the  final  decision  states:  I 

"The  studio  building  .  .  .  could  be  built  I  within 
five  months."  (R.  8056;  R.  7554,  para.  93)  | 

In  Finding  165  of  the  final  decision  (R.  8060)  a  detailed  statement  is  also 

given  of  WTC’s  training  program,  commencing  with  receipt  of  a  construc- 

i 

tion  permit  and  ending  in  five  months  (the  fifth  month  b^ing  a  month  in 
which  the  entire  staff  of  70  persons  would  be  engaged  foi:  one  month’s  dry 

run  operation  before  the  station  begins  its  commercial  Service.  )^  R.  7598- 

i 

9,  para.  170-2.  This  statement  is  based  upon  WTC  testimony  which  is 

i 

definite,  unambiguous  and  detailed  in  outlining  the  allocations  of  funds  for 
staff  training  commencing  with  grant  of  the  construction!  permit  and  ending 

j 

with  scheduled  commencement  of  regular  program  operation  at  the  end  of 

1 

the  five  month  preoperation  period  allowed  for  construction  of  facilities  for 

—  ■  ■  ~  i 

4  Though  the  citation  for  this  finding  refers  to  the  initial  decision,  the  finding  was  adopted  in  die  Coininis- 
sion's  final  decision,  R  8222,  para.  2  and  fh.  3.  Also,  this  finding  of  the  final  djecision  was  one  proposed 
by  WTC  for  adoption  (R.  7552).  It  must  be  repeated  that  operation  as  referred  to  |n  the  final  decision  was 
"regular"  not  "interim"  operation.  Equipment  was  ordered  for  prompt  and  accelerjated  delivery  (R,  5500,  Lines 
13-19)  in  accordance  with  plan  as  presented  at  the  hearing  below:  "The  day  we  get  the  construction  permit 
we  are  going  to  order  all  our  RCA  equipment."  Tr.  7874.  Note  also  Tr.  7891-2.! 

^  This  full  month  of  dry  run  operation  was  specifically  adverted  to  by  the  Comm^ion  in  Conclusion  20  of  its 
final  decision,  wherein  ^e  Commissioi  nullihed  a  point  of  decisional  preference  lor  KFH  on  superiority  of 
training  program  which  had  been  awarded  by  the  Examiner.  R.  8263  | 
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regular  operation.  After  a  detailed  exposition  (Tr.  8257-60)  of  the  projection 
of  fund  allocations  in  this  five  month  preoperational  (i.e. ,  prior  to  regular 
operation)  construction  period,  the  testimony  stated: 

.  .  with  that  type  of  projection  we  will  be  able  to  have 
our  full  staff  on  duty  one  month  prior  to  when  we  propose 
to  have  our  first  commercial  operation. 

Will  key  personnel  be  on  even  before  that?  A.  As  I 
have  testified,  key  personnel  come  on  from  the  first  day. 

'’Q.  Which  is  five  months  before  you  commence  operation? 

A.  Yes,  sir,  that  is  correct. Tr.  8260.  (Emphasis  supplied) 

As  noted  in  the  KFH  main  brief  (p.  15)  the  Commission  also  found  in 
para.  171,  third  sentence  of  the  final  decision  findings  (R.  8063)  that  the 
proposed  station  would  operate  119  hours  and  49  minutes  per  week  from 
the  time  that  it  would  commence  operation.  Tr.  8186,  Lines  3-6.  The 
Commission  equivocates  (Br.  15,  17  —  fn.  15,  18  —  fn.  16,  20)  on  this 
point  by  suggesting  that  since  this  schedule  related  to  regular  operation  no 
violation  of  commitment  could  arise  because  "regular’’  operation  had  not 
commenced  and  WTC  was  only  on  interim  operation.  The  record  evidence 
shows,  however,  that  regular  operation  would  be  commenced  after  a  con¬ 
struction  period  of  only  five  mon  ths  (Tr.  7891)  and  that  when  commenced, 
the  full  119  hours  and  49  minute  schedule  would  be  followed: 

’’Q.  (WTC  Counsel)  Are  the  financial  computations  which 
have  been  admitted  into  evidence,  Mr.  Moyer,  based  upon  the 
119  hours  49  minutes  as  of  the  first  day  the  station  goes  on 
the  air?  A.  Yes,  they  are. 

’’Q.  What  are  the  plans  with  respect  to  the  number  of  hours 
the  station  will  operate  on  the  first  day  it  goes  on  the  air? 

A.  17  hours,  7  minutes,  I  believe. 

’’Q.  Is  that  the  full  program  schedule?  A.  Yes,  sir.’’ 

Tr.  7913  (Emphasis  supplied). 

From  these  references  to  the  final  decision,  which  can  be  amply  supported 
by  other  WTC  hearing  exhibits,  testimony  and  proposed  findings,  it  must 
be  clear  that  it  was  WTC’s  intention  to  commence  construction  of  its  regular 
facilities  immediately  upon  receipt  of  a  construction  permit  and  to  com¬ 
mence  its  regular  operation  at  the  end  of  a  five  month  construction  period. 
The  Commission  agrees  (Br.  18,  fn.  IQ,  that  interim  operation  was  to 


T 


continue  for  only  5  months,  but  chooses  to  date  the  coikmencement  from 
September  1,  1955,  making  February  1,  1956,  its  date  of  expiration.  This, 
KFH  believes,  establishes  the  complete  unsoundness  of  interim  operation 
as  an  available,  much  less  a  legitimate  excuse,  becau£ie  on  February  1, 

1956,  the  record  is  clear  that  WTC  had  not  even  then  commenced  its  full 
or  regular  program  schedule  (R.  5805,  last  2  sentencejs),  or  even  then  was 
doing  very  much  more  in  the  way  of  regular  programs  than  when,  on  Decem¬ 
ber  8,  1955,  it  answered  the  KFH  petition.^  R.  5846-$!;  Note  R.  5770-1. 

V.  I 

I 

The  Record  Does  Not  Support  The  Explanations 
Made  to  Justify  a  Substitute  for  Regular  Operation. 

I 

I 

It  is  argued  by  counsel  (Comm.  Br.  15,  20),  but  jiot  set  out  in  the 
Commission’s  March  15th  opinion,  that  WTC  had  plans  ifor  interim  operation 

I 

which  it  had  made  known  to  all  but  was  not  permitted  to|  introduce  in  the 
record.  As  a  consequence,  so  this  argument  runs,  WTC  had  somehow  to 
submit  and  rely  upon  substitute  plans  of  full  operation  Tyithout  interim  opera- 

I 

tion,  though  everyone  was  on  notice  in  effect  that  WTC  T^ould  have  an  interim 
operation  before  regular  operation,  and  that  this  would  ^omehow  either  post¬ 
pone  and  change  its  commitments  for  the  regular  operation  without  interim 

I 

—  which  was  the  WTC  proposal  set  forth  in  the  final  decision.  Reference 

i 

to  the  record  shows  the  fallacy  of  this  whole  argument.  | 

The  only  exclusion  of  WTC’ s  interim  plans  to  whicjh  the  Commission 

(Br.  15)  refers  in  support  of  its  argument,  is  the  strikii^  by  the  Examiner 

1 

of  WTC  Exhibit  21.  But  reference  to  this  exhibit  itself  ^hows  that  it  related 
to  an  interim  operation  of  5  months,  commencing  "immediately”.  R.  3594. 
This  plan  of  interim  operation  was  in  no  way  inconsistent  with  nor  alterna- 

i 

tive  to  the  plan  of  regular  operation  described  in  the  Coijimiss ion’s  final 
decision.  On  the  contrary  it  was  fully  compatible  therewith  and  complemen- 

I 

tary  thereto  since  full  operation  was  to  commence  five  n^onths  after  grant. 

_  I 

^  As  the  Commission  concedes  (Br.  15  &  20),  there  is  no  question  that  WTC's  sel^-styled  interim  (which  was 
still  in  effect  February  1,  1956)  involved  programming,  staffing,  and  training  different  from  permanent  or 
regular  operation.  Also,  as  noted  supra  ,  WTC  on  February  1,  1956,  had  not  even  {broken  ground  in  construct¬ 
ing  the  1800  sq.  ft.  permanent  studios  (R.  5501)  which  were  indicated  as  necessary!  to  enable  WTC  to  fulfill 
its  unperformed  promises  for  full  program  operatioi.  I 
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As  WTC  counsel  himself  repeatedly  stated,  the  interim  WTC  had  in  mind 
was  merely  a  temporary  service  during  the  five  month  period  of  construc¬ 
tion  of  full  faculties  following  the  date  of  grant.  Tr.  7615.  There  is,  thus, 
no  merit  to  the  suggestion^  (Comm.  Br.  17,  fn.  15,  19-20)  that  the  fulfill¬ 
ment  of  WTC ^s  fuU  or  regular  program  schedule  was  dependent  in  any  way 
upon  whether  WTC  did  or  did  not' operate  interim.  This  is  clear  from  the 
WTC  response  to  the  question  of  its  own  counsel  at  the  hearing  below; 

Does  the  corporation  anticipate  that  it  wUl  be  able 
to  commence  operation  with  its  full  number  of  hours  in 
the  event  it  does  not  obtain  authority  for  interim  opera¬ 
tion?  A.  Yes,  sir,  it  does.  Tr.  7918  (Emphasis  sup¬ 
plied)  . 

In  footnote  15  of  its  brief  counsel  for  the  Commission  makes  an 
appaUingly  inaccurate  statement  to  the  effect  that  the  findings  of  the  final 
decision  as  to  the  WTC  plan  to  commence  operation  with  the  full  program 
schedule  and  the  plan  for  personnel  training  during  the  five  month  construc¬ 
tion  period  were  the  "direct  consequence"  of  the  Examiner’s  refusal,  due  in 
part  to  appellant’s  urging,^  to  permit  any  evidence  concerning  Wichita  TV’s 
interim  operation.  Nothing  could  be  further  from  the  truth.  Testimony 
(Tr.  7878-80)  showed  conclusively  that  the  plans  for  regular  operation  with 
full  facilities  after  a  five  month  construction  period,  including  the  staff 
training  plan  diiring  this  same  period,  were  not  dependent  upon  an  interim 
operation.  Even  more  conclusive  as  evidence  that  the  Examiner’s  ruling 
excluding  WTC  Ex.  21  did  not  affect  nor  circumscribe  WTC’s  staffing  plans 
nor  force  them  to  submit  staffing  plans  at  variance  with  their  plans  for  inter¬ 
im  operation  is  the  following  unambiguous  statement  in  the  record  immediately 
following  the  exclusion  of  WTC  Ex.  21: 

This  argument  (Comm.  Br.  19-20)  is  based  on  only  one  citation  (Tr.  7819  --an  argumentative  statement 
of  WTC  counsel  prior  to  the  ruling  (Tr.  7821)  quoted  infra,  p.  9,  which  gave  WTC  full  freedom  to  show  how, 
if  at  all,  its  interim  operation  would  be  used  with  its  staff  training  plan. 

3  The  suggestion  that  KFH  was  responsible  for  the  striking  of  WTC  Ex  21  is  grossly  unfair  when  it  is  recog¬ 
nized  that  the  exclusion  occurred  upon  nnotion  of  Commission  counsel  after  KFH  joined  with  WTC  in  a  stipula¬ 
tion  which  permitted  the  WTC  exhibit  in  question  to  be  received.  Tr.  7630-1.  The  Commission's  Brief 
(p.  15)  could  mislead  the  Court  because  in  stating  the  facts  concerning  WTC,  Ex  21  mak^jm  mention  of  the 
stipulation  which  admitted  WTC  Ex.  21  in  evidence.  KFH's  objections  prior  to  stipulation  were  directed 
essentially  to  the  unfairness  of  allowing  WTC  to  introduce  interim  operation  plans  after  the  other  two  appli¬ 
cants  had  concluded  their  cases  without  any  statement  of  interim  plans.  Tr.  7620.  That  the  basic  issue 
raised  by  KFH  was  the  basic  fairness  of  allowing  only  WTC  to  mate  such  a  showing  was  recognized  by  the 
Examiner  (Tr.  7624)  and  was  to  have  been  cured  by  the  stipulation.  Tr.  7626  and  7630-1. 
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1 


Koteen  (WTC  counsel):  May  I  also  aski  sir,  that 
you  limit  the  statement  following  the  ruling,  because  I 
think  I  am  entitled  to  have  the  witnesses  testify  in  the 
event  we  have  interim  operation  they  will  us^  that  for 
training  purposes.  I  do  not  want  your  ruling  | inadvertently 
to  preclude  such  testimony. 

I 

’*Mr.  Kraushaar  (Commission  counsel):  I  won’t  object  to 
that.  I 

”The  Presiding  Officer:  I  will  let  that  staten^ent  stand, 
yes  ..."  Tr.  7821.  1 

Thus,  WTC  was  in  no  way  limited  and  perfectly  free  to  imake  a  showing  on 

its  training  plans  to  include  how  interim  operation  woulli  be  used  for  that 

purpose.  The  findings  and  conclusions  of  the  Commission’s  final  decision 

[ 

and  the  record  on  which  they  were  based  are,  thereforej,  a  proper  source 

i 

for  ascertaining  WTC’s  commitments  for  regular  operai:ion. 

The  e3q)lanation  of  interim  operation  loses  all  met* it  ^7  even  more 

i 

direct  and  unequivocal  repudiation  of  the  suggestion  that  what  WTC  actually 

i 

did  in  constructing  its  regular  facilities  was  consistent  jwith  its  promises 

for  regular  operation.  Thus,  on  the  day  the  Commissic^n  issued  its  final 

1 

decision,  publicly  by  press  release,  the  following  statement  was  made  by 
WTC’s  President  for  the  benefit  of  the  people  of  Wichitaj  and  the  surrounding 
area  who  had  been  awaiting  the  commencement  of  servi([e  on  Channel  3  for 
many  years:  j 

’’.  .  .  Mr.  Brown  further  stated  that  thei  officers 
and  directors  of  the  corporation,  while  not  taking  the 
Commission’s  ultimate  decision  for  granted,  had  never¬ 
theless  anticipated  the  likelihood  of  this  favorable  result 
and  had  spent  the  past  few  months  in  detailed  planning. 

Therefore,  the  corporation  is  now  preparing  to  go  for¬ 
ward  promptly  to  construct  the~maximum  stuc^io  and 
transmission  facilities,  in  order  to  fulfill  its  intentions 
of  bringing  an  outstanding  television  service  to  Wichita 
and  the  many  surrounding  communities  and  arieas.  .  .  . 

Mr.  Brown  went  on  to  say  that  .  .  .  the  corporation 
would  go  forward  at  once  to  fulfill  the  mandat^  given  it 
by  the  FCC  through  awarding  it  a  permit  to  construct 
and  operate  a  television  station  on  VHP  Channjel  3  in 
order  that  an  additional  television  service  cou^d  be  brought 
to  Wichita  and  its  large  surrounding  areas.  | 

"Mr.  Brown  assured  the  people  in  the  ar^a  to  be 
served  that  there  would  be  no  delay  in  taking  a^l  steps 
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necessary  to  bring  them  this  additional  and  much  needed 
television  service.  .  .  (Emphasis  supplied)  R.  5772-3 

KFH  responded  to  this  announcement  with  a  public  announcement  of  its  own 
that  it  would  not  request  a  ”stay  of  the  issuance  of  a  construction  permit 
since  Wichita  Television  is  entitled  to  commence  construction  if  it  is  willing 
to  assume  the  risk  involved’\  R.  5774.  Can  there  be  any  doubt  that  the 
above-quoted  reaffirmation  of  WTC^s  plans  for  regular  operation  on  the  very 
day  of  grant  meant  that  WTC  promised  to  go  forward  promptly  to  ^'fulfill 
its  intention  of  bringing  an  outstanding  television  service  to  Wichita"?  Could 
there  be  any  doubt  that  the  Corporation  was  repeating  publicly  its  commit¬ 
ment  to  the  Commission  to  go  forward  promptly  to  construct  the  maximum 
studio  facilities?  This  was  the  undisputed  and  public  commitment  in  June, 

1955,  of  Wichita  Television  Corporation  concerning  its  "regular"  operation. 

Now  what  does  the  record  show  was  WTC*s  accomplishment  and  its 
record  as  to  fulfillment  of  this  commitment  to  commence  construction  im¬ 
mediately  of  its  maximum  studio  facilities,  which  they  had  represented  on 
the  record  would  take  no  more  than  five  months?  Tr.  6726;  6742-3.  The 
date  specified  by  the  Commission  for  completion  of  construction  of  WTC^s 
Station  KARD-TV  was  February  8,  1956.  R.  10,  para.  1,  in  Case  No. 

13,307  consolidated  for  argument.  On  February  7,  1956,  KFH  advised  the 
Commission  by  an  undisputed  affidavit  accompanied  by  a  photograph  which 
stated  that  personal  observatioh  by  the  affiant  on  February  7,  1956,  showed 
^'no  evidence  of  any  prior  physical  construction  activity,  nor  of  any  physical 
construction  activity  in  progress  on  that  date".  R.  20-21  of  Case  No.  13, 307. 
The  undisputed  record,  thus,  shows  that  eight  months  after  Mr.  Brown  made 
his  statement  to  the  public  of  Wichita  that  the  Corporation  was  prepared  to 
go  forward  promptly  with  construction  of  maximum  studio  facilities,  the 
location  for  this  studio  building  was  undisturbed  and,  as  the  photograph 
(R.  21,  Case  No.  13,307)  shows,  was  in  use  as  a  parking  lot.^  The  record 
further  shows  that  more  than  five  months,  i.e. ,  February  7,  1956,  after 
WTC  had  commenced  its  self-styled  "interim"  operation  on  September  1, 

1955,  construction  had  not  even  begun  at  the  location  of  WTC’s  "r^ular" studio. 

9  This  was  almost  two-montis  after  December  15,  1955,  when  commencement  of  construction  and  ground 
breaking  (R  5467,  last  sentence  para.  22)  was  again  promised  and  not  kept.  R.  5507. 
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Of  course,  WTC  submitted  excuses  for  its  failur^  to  undertake  prompt 
construction  of  its  ’’regular”  studio  building.  Each  excpse  offered  was  cal¬ 
culated  to  serve  WTC’s  interest  in  prolonging  operation  with  its  self-styled 
interim  and  avoiding  the  regular  operation  to  which  it  Was  committed.  How¬ 
ever,  none  of  the  excuses  for  non-construction  of  regular  studios  was  shown 

I 

to  have  been  beyond  WTC’s  control.  There  is,  moreover,  no  possible  excuse 
or  explanation  that  could  reconcile  these  contrived  exci^ses  with  the  public 

assurance  given  by  WTC’s  President  Brown  to  the  people  of  Wichita  that  the 

1 

Corporation  had  spent  the  ’’past  few  months”  preceding  announcement  of  the 

I 

grant  to  WTC  of  its  permit  ”in  detailed  planning”,  nor  t^at  President  Brown 
assured  everyone  then  that  the  Corporation  was  prepared  to  go  forward 

promptly  with  the  construction  of  maximum  studio  facilities.  This  was 

i 

certainly  what  the  Commission  expected  WTC  to  do  on  t^e  basis  of  the  evi¬ 
dence  and  testimony  WTC  submitted  to  the  Commission  in  this  hearing  and 
on  the  basis  of  which  the  Commission  made  the  final  award  to  WTC.  KFH 

i 

observed  the  WTC  progress  and  made  a  complete  reporj,  under  oath 
(R.  5413-37),  to  the  Commission  of  the  first  two  month?  of  WTC’s  operation 
which  coincided  with  the  end  of  the  fifth  month  after  graiit  of  CP  to  WTC. 
Needless  to  say,  KFH  was  surprised  when  on  Decemberj  8,  1955,  just  three 
days  short  of  six  months  from  the  date  of  the  award  of  tie  Channel  3  con¬ 
struction  permit  to  WTC,  WTC  was  blandly  excusing  its | failure,  except  as 

I 

to  its  transmission  facilities,  to  fulfill  any  but  an  insign^icant  number  of 
the  representations  it  had  made  both  for  the  period  of  construction  and 
after  commencement  of  regular  operation.  R.  5454.  It  may  be  conceded 
that  some  of  these  commitments  could  not  be  performed  las  fully  and  effec¬ 
tively  with  the  temporary  studios  with  which  WTC  chose  to  commence  opera¬ 
tion  as  compared  to  the  regular  studio  which  it  stated  it  ivould  build.  The 
question  is  whether  WTC  had,  by  its  failure  to  commence  immediately  con- 

I 

struct  ion  of  its  permanent  studio,  voluntarily  placed  itself  in  a  position  of 

being  unable  to  perform  the  many  commitments  which  it  had  made  to  the 

] 

Commission  and  on  which  the  Commission  had  relied  in  Making  the  grant  of 

i 

the  Channel  3  construction  permit  to  WTC.  To  say  that  WTC  was  excused 
from  all  obligations  for  regular  operation  because  it  choee  to  delay  beyond 


12 


all  reasonable  limits  the  commencement  of  construction  of  its  regular  studio 
is  to  destroy  the  very  purpose  of  the  comparative  hearings.  What  sense  does 
it  make  to  hold  a  comparative  hearing  for  the  purpose  of  determining  which 
of  two  or  several  applicants  advances  the  best  proposal  for  serving  the  pub¬ 
lic  and  which  applicant  can  best  be  relied  upon  to  effectuate  its  proposals,  if 
the  successful  applicant,  by  the  simple  expedient  of  labeling  all  its  operations 
subsequent  to  a  grant  as  'interim”  may  dispense  with  the  necessity  of  fulfill¬ 
ing  its  hearing  commitments  and  promises? 

"Interim''  operation  has  been  dragged  as  a  red  herring  across  the  path 
of  KFH's  charge  of  non-fulfillment  by  WTC  of  commitments  it  made  of  deci¬ 
sional  importance  in  the  award  to  it  of  the  Channel  3  construction  permit. 
KFH's  aggrievement  has  arisen  from  the  fact  that  the  Commission,  without 
the  benefit  of  a  hearing  or  a  trial  on  the  facts  to  establish  the  truth  of  these 
matters,  has  accepted  and  embraced  wholeheartedly  WTC^s  explanation  and 
characterization  of  its  operation  as  properly  being  ''interim''. 

VI. 

KFH  Was  Entitled  To  A  Hearing  And  A  Trial 
Of  The  Facts  In  Issue. 


It  is  KFH's  position  in  this  case  (Br.  25-28),  grounded  upon  the  hold¬ 
ing  of  this  Court  in  the  McClatchy  case,  that  an  unsuccessful  applicant  in  a 
comparative  proceeding  is  entitled  to  an  evidentiary  hearing  when  a  timely 
issue  of  fact^°  is  raised,  in  this  case  upon  conflicting  sworn  statements, 
which  issue  of  fact  bears  upon  factors  material  (Comm.  Br.  23,  1st  sentence) 
to  the  grounds  stated  by  the  Commission  for  its  decision  to  award  the  con¬ 
struction  permit  to  another  applicant  and  to  deny  the  application  of  the  peti¬ 
tioner.  KFH  believes  that  it  is  fairly  stating  the  effect  of  the  position  taken 
by  the  Commission  in  its  brief  to  be  that  the  Commission  may  decide,  solely 
upon  pleadings  and  written  affidavits,  which  set  of  affidavits  it  chooses  to 
place  its  reliance  and  thereupon  to  dispose  of  the  matters  in  issue  before  it 
as  though  the  truth  rests  only  with  the  party  whose  affidavits  it  chooses  to 

As  shown  herein  and  in  its  main  brief,  opposing  counsel  have  failed  to  show  that  there  is  any  proper 
issue  of  law  which  alone  would  permit  a  disposition,  as  if  on  demurrer,  to  be  made  on  March  15.  1956. 
of  KFH's  petition  for  rehearing  without  affording  an  evidentiary  hearing. 


believe.  KFH  states  that  it  fairly  believes  this  to  be  the  position  taken  by 

counsel  in  the  Commission's  brief  because  only  on  that  basis  would  there  be 

any  sense  to  counsel's  argument  that  the  KFH  petition  of  November  15th 

was  properly  denied  because  it  was  directed  only  toward  an  operation  which 

the  Commission  determined  in  fact  to  be  "interim",  a  matter  which,  so 

11 

counsel  asserts,  was  thus,  by  virtue  of  that  fact,  not  within  the  scope  of 

I 

the  hearing  issues  or  of  the  comparative  proceeding,  ^ertainly,  the  Com¬ 
mission  did  not  reach  such  a  conclusion  on  reliance  upbn  any  concession  by 
KFH  that  WTC's  "interim"  operation  was  anything  moije  than  a  calculated 

i 

excuse  to  grant  it  a  moratorium  and  postpone  indefinitely  fulfillment  of  its 
commitments  for  regular  operation.  R.  5730-6;  5848^51;  R.  5770-1.  It 

I 

is  a  matter  of  no  importance  whether  this  excuse  was  Contrived  with  fore- 

! 

thought  before  KFH  filed  its  November  15th  petition,  oir  as  an  afterthought 

i 

(Comm.  Br.  17)  immediately  after  the  filing  of  said  petition. 

The  question  which  KFH  fairly  raised  before  the  jCommission  and  on 
which  it  was  entitled  to  a  hearing  in  order  that  the  fact^  could  be  determined, 

I 

was  whether  the  failure  of  WTC  to  take  the  steps  it  had|  promised  to  take 
immediately  upon  receiving  a  construction  permit,  inciuding  the  construc- 

I 

tion  of  its  "regular  ’  studio  at  the  location  specified  in  t[he  permit  was  a 

I 

breach  of  its  commitments  to  the  Commission  or  not.  | 

i 

vn.  I 

The  KFH  Allegations  Which  Are  Admittedly 
Not  Answerable  By  The  Excuse  of  Self-Styled 
Interim  Operation. 


The  Commission  admits  (Br.  21)  that  not  all  of  tl|e  evidence  submit¬ 
ted  by  KFH  affidavit  in  support  of  its  November  15th  petition  for  rehearing 

1 1  i 

Counsel  speaks  unreservedly  of  the  "fact  of  interim  operation" .  Comm.  Br.i  19.  How  the  Commission 

could  establish  this  as  a  fact  without  the  process  of  an  evidentiary  hearing  is  precjisely  one  of  the  errors 
raised  on  this  appeal.  Likewise,  the  briefs  of  opposing  counsel  by  their  citations  to  WTC  counter-affidavits 
for  what  they  choose  to  call  "undisputed  facts",  demonstrate  better  than  any  argument  of  appellant  how  heavily 
dependent  they  are  upon  having  the  Coun  accept  the  testimonial  veracity  of  theilr  affiants  and  disregard  that 
of  KFH's  affiants.  KFH  took  what  it  believed  to  be  the  sound  legal  position  that  lits  burden  in  supporting  its 
petition  was  discharged  when  it  submitted  sworn  factual  allegations  which  if  provjed  would  be  relevant  and  mater¬ 
ial  to  the  outcome  of  the  proceeding  and  that,  accordingly,  no  useful  purpose  w4uld  be  served  in  rebuning 
each  allegation  of  WTC's  counter-affidavits,  since  facts  are  proved  and  issues  of  ifact  are  resolved  only  by 
hearing  with  the  safeguards  of  cross-examination  and  not  by  affidavit  and  counteij-affidavit.  R.  5838.  5841. 
There  is  no  significance,  therefore,  in  statements  by  opposing  counsel  that  something  in  a  WTC  counter- 
affidavit  was  not  rebutted  by  further  affidavit  from  KFH  on  reply. 
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can  be  disposed  of  by  the  simple  expedient  of  the  Interim  operation  excuse. 
These  other  points,  however,  are  cavalierly  disposed  of  by  the  assertion 
that  they  involve  no  disputed  facts  or  are  of  minor  importance.  The  argu¬ 
ment  on  ^^minor  importance”  (Comm.  Br.  22-24)  stems  from  a  misconcep¬ 
tion  of  the  main  thrust  of  KFH’s  argument  which  did  not  rely  upon  single 
failures  in  fulfillment  of  commitments  but  upon  the  cumulative  effect  of  a 
number  of  broken  commitments'  to  establish  that  KFH  was  right  in  its  hear¬ 
ing  position  and  exceptions  to  the  effect  that  WTC  was  not  on  a  comparative 
basis  as  reliable  nor  as  likely  to  effectuate  its  proposals  and  that  the  Com¬ 
mission  in  its  final  decision  was  wrong  in  rejecting  KFH's  contention  (KFH 
Br.  9-18).  The  KFH  argument  is,  thus,  clearly  not  met  by  singling  out 
failures  of  fulfillment  and  disposing  of  them  one  by  one  as  being  individually 
unimportant.  Therefore,  much  of  the  Commission's  labored  argument 
(Br.  21-30)  on  these  matters  loses  its  significance  and  merit. 

In  the  case  of  Maloney  (Comm.  Br.  24-^  the  Commission's  argument 
overlooks  so  many  important  facts  in  urging  Maloney’s  unimportance  as  to 
be  completely  misleading.  In  the  first  place  the  credit  given  to  Maloney 
alone  by  virtue  of  his  TV  experience  and  his  positions  with  WTC  of  Vice- 
President,  Corporation  Director,  Stock  Subscriber  and  Station  Program 
Director  (WTC  Br.  15-16),  was  responsible  for  cutting  down  to  minor  pro¬ 
portion  the  only  preference  given  to  KFH  by  the  Commission’s  final  decision. 
Thus,  the  Commission  (R.  8264,  Concl.  22)  accepted  "the  substantial  and 

12  Fn.  19  of  the  Commission’s  Brief  is  devoted  to  an  unsupportable  attempt  to  dispose  of  KFH’s  charges  of 
WTC’s  failure  to  fulfill  commitments  in  one  of  the  only  two  comparison  factors  on  which  it  received  prefer¬ 
ences  on  which  its  award  of  CP  was  based,  superiority  of  educati(Mial  programs.  As  the  Commission's  final 
decision  noted,  this  educational  preference  for  WTC  was  given  even  though  KFH  contended  (R.  8248  fn. 
that  WTC  would  not  be  able  to  effectuate  its  educational  program  plans.  Li  fn.  19  of  its  brief  the  Commis¬ 
sion  charges  KFH  with  a  flagrant  error  in  asserting  ( KFH  Br.  17)  that  "not  a  single  educational  program  was 
carried".  This  KFH  statement  is  not  in  error  since  it  obviously  relates  to  the  representation  (left  column  -- 
KFH  Br.  17)  with  which  it  is  paired.  Not  a  single  educational  program  was  carried  for  the  University  of  Wichita 
and  other  educational  institutions  of  higher  learning  for  regular  broadcasting  of  educational  programs  as  set 
forth  in  F  D.  173,  R.  8064  5.  KFH  pointed  out  (R.  5750-3)  that  WTC’s  affidavit  showing  educational  pro¬ 
grams  carried  was  an  evasion  pure  and  simple,  since  it  relied  upon  one  shot  presentations,  many  of  which 
were  just  two  minute  interviews  and  not  programs,  rather  than  the  tegular  weekly  presentations  on  which  WTC 
was  given  its  final  preference.  KFH  likewise  pointed  out  (R.  5753-5)  that  the  Wichita  University  Center  on 
which  such  great  emphasis  was  placed  by  the  Commission  in  its  final  decision  was  admittedly  incapable  of 
fulfillment  in  any  but  a  minor  degree  compared  to  the  plan  on  which  WTC  was  given  a  decisional  preference. 
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lengthy  experience  in  the  radio  field"  of  KFH’s  principals  as  meriting  "clear 
preference  over  Wichita  TV"/^  This  "clear"  experience  preference  for  KFH 
in  radio  was  undeniably  reduced  in  the  Commission's  words  to  a  "slight" 
overall  broadcast  experience  preference  for  KFH  (last  sentence,  Concl.  22, 
R.  8264,  11  Pike  &  Fischer  RR  113)  by  virtue  of  "Maloney  of  Wichita  TV" 
who  was  "the  only  one  of  the  principals  of  the  applicants"  with  "actual  e3q)er- 
ience  in  the  television  field".  As  these  quoted  extracts  from  the  Commis¬ 
sion's  final  decision  show  Maloney  was  alwa3rs  considered  and  regarded  as 
a  "principal"  by  the  Commission  (R.  8264)  and  it  is  hardly  appropriate  for 
counsel  now  to  minimize  Maloney's  importance.  Comm.  Br.  24-5.  The 


justifications  for  Maloney's  admitted  failure  to  fulfill  commitments  are  that 

14 

he  is  not  legally  bound  under  his  employment  contract  1  to  do  so  and  that  it 


is  personally  inconvenient  for  him  to  do  so  any  earlierl. 


Comm.  Br.  24. 


Neither  is  an  adequate  explanation  in  the  face  of  the  conceded  fact  (WTC  Br. 
16)  that  Maloney  testified  at  the  hearing  to  his  intent ioil  to  assume  his  duties 


with  the  station  immediately  after  the  grant.  Note  Tt\  8244.  Promises 
under  oath  by  the  WTC  "principal"  as  to  his  own  condu|:t  and  plan  are,  thus, 
subject  to  indefinite  suspension  for  admittedly  personal  convenience.  Such 
conduct  and  indifference  by  a  "principal"  is  particularly  inexcusable  where 
a  need  would  have  appeared  to  have  existed  for  his  presence  in  view  of  dif¬ 
ficulties  experienced  in  the  WTC  program  department,  with  the  departure 
of  their  principal  program  employee.  Jack  N.  Park,  iii  the  fourth  month  of 


operation.  R.  5650,  5785.  | 

The  most  serious  consequence  of  all,  however,  as  mentioned  in  foot¬ 
note  12,  KFH  Brief,  is  the  new  evidence  given  by  Maloney's  present  failure 
to  return  to  Kansas,  to  confirm  KFH's  contention  throughout  the  hearing  that 

I 

the  five  month  sojourn  in  Kansas  in  1952  of  Mr.  Maloney  of  New  York  was 

not  as  a  bona  fide  resident  and  domiciliary  of  Kansas,^^  with  the  result  that 

-  i 

13  Note  is  taken  of  the  repeated  and  wholly  erroneous  characterization  in  the  fairiefs  of  opposing  counsel  to 
the  preference  given  WTC  on  media  diversification  as  being  "clear"  (Comm.  Brj.  3)  "primary"  (WTC  Br.  2) 
"decisive"  (WTC  Br.  3)  "decisively"  and  "substantial"  (WTC  Br.  17).  The  Commission’s  final  decision  on 
the  media  diversification  factor  shows  that  the  WTC  preference  was  not  given  ai^y  emphasis  and  certainly  not 
the  emphasis  used  by  counsel  in  their  briefs.  R.  8266-8.  11  Pike  and  Fischer  RR  114-6. 

14  Obviously  this  was  a  proviso  to  protect  the  corporation  from  having  to  put  Mjaloney  on  the  payroll  pending 
operation  of  ±e  station  if  such  operation  were  withheld  pending  outcome  of  an  appeal. 

15  By  affidavit.  Mr.  Park,  the  former  WTC  chief  program  employee  in  Malondy's  absence,  stated  that 
there  is  no  expectation  that  Maloney  would  ever  come  to  Wichita  ^cause  he  had  a  good  job  at  NBC  (R.  5786). 
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the  non-registration  with  the  Federal  Securities  and  Exchange  Commission 
of  the  over  $600, 000  public  issue  of  WTC  stock  was  in  violation  of  the  Secur¬ 
ities  Act  because  the  non-registrability  of  this  issue  rested  entirely  upon  the 
exemption  given  to  purely  intrastate  sales  and  because  the  exemption  was 
destroyed  by  the  admitted  ’’sale’^  or  "offer**  under  the  Act  to  Maloney,  who 
KFH  and  KANS  contended  was  a  non-resident  of  Kansas.  R.  8121-2.  Thus, 
the  effect  of  Maloney* s  conceded  failure  to  fulfill  his  many  commitments  are 
not  negligible,  as  the  Commission  suggests,  but  substantial.  (R.  5738-40). 

Lastly,  the  Commission*s  brief  (p.  26-27)  grossly  underplays  the  im¬ 
portance  of  Mr.  Compton.  It  refers  to  Mr.  Compton  only  as  a  Washington 
engineering  consultant,  without  informing  the  Court  as  the  final  decision 
shows,  that  Mr.  Compton  was  a  corporate  director  and  further,  the  record 
shows  that  Mr.  Compton  was  to  be  **on  the  scene**  at  Wichita  immediately 
after  grant.  Tr.  8257.  The  Commission*s  brief  (p.  27)  says  this  plan  was 
changed  because  Mr.  Marye  was  hired  as  Chief  Engineer.  But  this  explana¬ 
tion  is  sheer  afterthought  since  it  overlooks  the  fact  that  Mr.  Marye  was  not 
hired  until  July  19,  almost  six  weeks  after  the  grant  (R.  5623)  and  that  it 
was  always  the  WTC  plan  to  have  Mr.  Compton  on  duty  to  direct  construction 
even  with  the  employment  of  a  chief  engineer  in  the  second  month.  Tr.  8257- 
8.  The  simple  fact  is  that  the  unambiguous  representation  was  not  kept  by 
WTC,  which  has  consistently  promised  exact  and  faithful  performance  (R.7748, 
para.  39;  7924,  para.  94)  and  then  when  time  for  performance  arrives,  de¬ 
cides  what  in  its  own  self-interest  it  should  do,  being  ready  at  all  times  to 
defend  its  omission  as  being  better  than  what  it  promised. 

vm. 

KFH  February  1  Motion  For  Leave  to  File 
Affidavits 

The  Commission  (Comm.  Br.  30-33)  concedes  that  the  Park  affidavit 
(R.  5785)  of  January  28th  proffered  with  the  KFH  February  1  motion  contained 
numerous  statements  in  direct  conflict  with  the  counter-affidavits  proffered 
by  WTC  with  its  opposition  to  that  motion.  In  the  reply  (R.  5830)  which  KFH 
filed  with  the  Commission  to  the  WTC  opposition  it  was  demonstrated (R.  5838- 
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47)  that  the  counter-affidavits  submitted  by  WTC  with  its  opposition  not 

only  corroborated  the  KFH  contention  that  numerous  falbe  and  misleading 

i 

sworn  statements  had  been  filed  with  the  WTC  Decembek*  5  opposition  to  the 

KFH  November  15  petition  for  rehearing,  but  also  indic^-ted  that  the  first 

1 

Park  affidavit  (R.  5650)  had  been  tampered  with  by  persons  other  than  Park 
after  he  was  presumed  to  have  approved  a  draft  of  his  original  affidavit 
(R.  5841-6).  I 

KFH  did  not  contend  to  the  Commission,  any  mor^  than  it  now  con- 

i 

tends  here,  that  the  Commission  should  have  accepted  t^ie  second  Park  affi¬ 
davit  (R.  5785)  as  proof  of  the  facts  stated  therein.  KF^  did  contend,  as  it 

1 

does  here,  that  the  facts  stated  under  oath  by  Park  in  h^  second,  January 

I 

28,  affidavit,  were  so  contradictory  to  the  sworn  statenkents  previously  sub- 

! 

mitted  by  WTC  in  its  opposition  to  the  November  15  petition  for  rehearing, 

j 

were  so  corroborative  of  the  Webb  affidavit  submitted  by  KFH  in  support  of 

i 

its  November  15  petition  for  rehearing,  and  were  so  diiiectly  in  conflict  with 
the  counter-affidavits  filed  by  WTC  with  its  opposition  tj?  the  motion,  that 
it  was  inciunbent  upon  the  Commission  to  hold  a  further  | hearing  to  determine 
where  the  truth  lay  (R.  5836-8).  | 

In  its  brief  (Comm.  Br.  30,  reference  to  R.  5882^,  the  Commission 
refers  to  a  statement  in  an  affidavit  of  Brown  which  it  wk)uld  have  the  Court 

j 

accept  as  a  proven  fact  and  to  the  various  counter-affidavits  fQed  by  WTC 
as  if  they  contain  the  true  facts  (Comm.  Br.  32,  first  fijll  sentence). 

It  will  be  shown  below  that  if  the  Commission  had  accepted  the  factual 
statements  in  the  WTC  counter -affidavits  as  stating  the  truth  and  had  reject¬ 
ed  the  second  Park  affidavit  as  being  false  and  had  denied  the  KFH  February 
1  motion  for  that  reason,  such  action  would  have  been  girossly  erroneous. 

The  fact  is,  however,  that  the  Commission  did  not  consider  or  pay  any  atten¬ 


tion  to  or  make  any  finding  with  respect  to  the  second  Pirk  affidavit.  The 
assertion  (Comm.  Br.  31)  that  the  Commission  '*took  the  various  plead¬ 
ings  relating  to  the  February  1  motion  is  misleading.  Reference  to  the 
March  15,  1956,  Memorandum  Opinion  and  Order  (R.  5^54-7)  will  show 
that  the  only  references  made  in  that  document  to  the  February  1  motion 

I 

are  contained  in  the  opening  paragraph,  which  recites  that  such  a  motion 


was  filed,  and  in  the  closing  paragraph,  which  orders  the  denial  of  the 
motion.  As  a  matter  of  fact,  the  opening  paragraph  mentions  the  WTC 
opposition  to  the  February  1  motion  but  does  not  even  advert  to  the  fact  that 
KFH  filed  a  reply  to  the  WTC  opposition.  Thus  it  is  not  possible  to  state 
that  the  Commission  was  even  aware  of  the  existence  of  the  KFH  February 
20,  1956  reply  to  the  WTC  opposition  of  February  13  much  less  that  it  was 
taken  up.  In  the  latter  reply  KFH  completely  answered  the  contentions 
advanced  by  WTC  in  its  February  13  opposition,  which  included  all  of  the 
arguments  which  are  now  being  advanced  by  the  Commission  in  its  brief 
(R.  5830-53). 

Thus  we  are  again  confronted  with  the  Commission  in  its  brief  supply¬ 
ing  reasons  for  the  Commission's  action  under  review  which  the  Commis¬ 
sion  itself  did  not  give,  but  which  counsel  now  apparently  concede  to  be 
necessary.  It  may  be  observed  that  the  cryptic  statements  purporting  to 
provide  a  basis  for  the  "somewhat  summary  denial”  (Comm.  Br.  9)  of  the 
November  15,  1956  petition  for  rehearing  are  an  example  of  redundancy  when 
compared  to  the  sub  silent io  reasons  for  denying  the  February  1  motion. 

Had  the  Commission  itself  given  the  same  reasons  for  denying  the 
February  1  motion  as  those  advanced  by  its  counsel  in  its  brief,  the  action 
would  have  been  erroneous.  In  the  first  place,  the  affidavits  filed  by  KFH 
and  WTC  presented  a  dispute  over  material  facts  which  could  not  be  re¬ 
solved  without  a  hearing.  The  facts  in  dispute  were  not  only  those  relating 
to  the  manner  in  which  WTC  had  performed  its  promises  and  commitments 
as  an  applicant  for  Channel  3,  which  was  the  issue  raised  by  the  KFH  Nov¬ 
ember  15  petition  for  rehearing,  but  they  also  placed  in  issue  the  integrity 
of  the  pleadings  and  the  sworn  statements  which  had  been  filed  by  WTC  in 
opposition  to  that  petition.  The  Commission  Brief  states  that  the  second 
Park  affidavit  was  "negated  by  uncontradicted  facts  of  record"  (Comm.  Br. 

9)  and  to  justify  such  a  statement  argues  that  the  conflicts  between  the  two 
Park  affidavits  and  between  the  second  Park  affidavit  and  the  WTC  counter - 
affidavits  could  be  resolved  by  the  exercise  of  Commission  discretion,  with¬ 
out  the  necessity  of  a  hearing,  and  relies  upon  this  Courtis  decision  in  the 
case  of  Columbia  Empire  Telecasters,  Inc,  v.  FCC,  97  U.S.  App.  D.C.112, 


228  F.  2d  459.  But  the  Commission’s  action  in  the  ColWbia  Empire  case 
(Oregon  Television,  Inc. ,  9  Pike  and  Fischer,  RR  145^,  1456-5oA)  shows 
that  in  denying  a  petition  to  reopen  the  record  in  that  c^e  the  Commission 
accepted  the  truth  of  the  allegations  made  by  the  moving  party  and  held  that 

I 

’’the  relief  requested  is  not  warranted  on  the  basis  of  the  facts  urged”. 

In  the  instant  case  Commission  counsel  does  not  drgue  that  the  Com- 

i 

mission  decided  a  further  hearing  was  unnecessary  on  ^he  basis  of  the  facts 

urged  in  the  November  15  petition  or  the  February  1  motion.  Instead, 

i 

counsel  contends  that  the  Commission  action  denying  th^  February  1  motion 

j 

should  be  sustained  because  the  facts  alleged  by  Park  ii|  his  January  28,  1956, 
affidavit  are  ’’negated”.  The  Commission  thus  is  caugh^  in  the  same  web  that 

i 

enmeshed  WTC  in  opposing  the  February  1  motion.  WTjC  contended  to  the 

I 

Commission  that  the  second  Park  affidavit  should  be  rejected  because  the 
record  showed  that  Park  had  'branded  himself  either  a  wholesale  liar  or  a 
completely  irresponsible  affiant.”  (R.  5805)  The  Comi^ission’s  attempt  to 
have  this  Court  affirm  the  Commission’s  action  denying  the  February  1 
motion  is  based  upon  the  contention  that  Mr.  Park’s  December  2  affidavit 
contained  truthful  statements  and  his  January  28  affidavit  was  a  tissue  of 
lies.  What  this  argument  ignores  is  that  if,  as  WTC  claimed  before  the 
Commission,  the  person  in  question  is  a  ”wholesale  liai^j  or  a  completely 
irresponsible  affiant”,  the  main  underpinning  of  WTC’s  opposition  to  the 
November  15  petition  for  rehearing  is  destroyed,  because  WTC  rested  its 
opposition  on  the  sworn  statements  of  that  same  person  ^R.  5650-85).  It  is 
not  true,  as  the  Commission  asserts  (Comm.  Br.  30,  fii.  30)  that  the  first 
Park  affidavit,  which  was  Exhibit  6  of  the  WTC  oppositic^n  to  the  November 

I 

15  petition  for  rehearing,  ’’dealt  predominantly  with  Wichita  Television’s 

i 

film  efforts  and  policies”.  Reference  to  the  first  Park  aiffidavit  entitled 

i 

’’Programming  Report  of  KARD-TV”  will  show  that  WTC  relied  upon  Park, 
who  was  substituted  (R.  5511)  for  T.  J.  Maloney  (WTC’s  program  expert 
for  hearing  purposes),  to  select  and  train  personnel,  de4l  with  public 

I 

service  people  and  handle  production  of  public  service  pijograms,  news  . 
programs,  remote  programs,  various  t3q)es  of  entertainhient  programs, 

I 

network  policies  and  various  other  aspects  of  the  station's  operation  and 


1 
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Parkis  two  affidavits  dealt  with  all  these  subjects,  in  addition  to  WTC^s  film 
efforts  and  policies  (R.  5650-3;  R.  5785-93).  As  a  matter  of  fact,  the  very 
affidavits  which  WTC  submitted  in  opposition  to  the  February  1  motion  showed 
that  the  last  five  pages  of  the  first  Park  affidavit  which  contained  the  descrip¬ 
tion  of  various  films  carried  by  the  station  were  supplied  by  someone  other 
than  Mr.  Park,  despite  the  fact  that  the  descriptions  included  numerous 
personal  and  pseudo -personal  observations  and  comments  presumably  made 
by  Mr.  Park  but  which  concededly  were  inserted  in  his  affidavit  by  some 
undisclosed  person  after  the  draft  of  Mr.  Park’s  report  had  been  shown  to 
him  (R.  5803,  para.  13e  referring  to  new  material).  (Note  also  R.  5843-6), 

In  the  second  place,  even  if  it  be  assumed  arguendo  that  it  would  have 
been  appropriate  for  the  Commission  to  have  taken  up  the  various  pleadings 
and  affidavits  submitted  in  connection  with  the  February  1  motion  and  to 
have  decided,  in  its  discretion,  whether  they  required  the  holding  of  a 
further  hearing,  it  would  have  been  erroneous  for  the  Commission  to  have 
denied  the  motion  for  the  reason  given  in  the  Commission’s  brief,  to  wit, 
that  the  ”very  reason  given  by  Park  for  his  second  affidavit  was  patently 
insufficient  to  warrant  its  acceptance”  (Comm.  Br.  33).  The  only  reason 
that  Commission  counsel  can  now  suggest  to  justify  the  Commission’s 
rejection  of  Park’s  January  28  affidavit  which  showed  that  WTC’s  prior 
affidavits  were  replete  with  false  statements  is  that  the  Commission  was  not 
satisfied  with  the  reason  Mr.  Park  gave  for  giving  KFH  his  January  28 
statement. 

The  Commission  contends  that  a  casual  reading  of  the  first  and  second 
Park  affidavits  shows  that  Mr.  Park  could  not  possibly  have  been  telling  the 
truth  in  his  second  affidavit  when  he  said,  referring  to  his  first  affidavit, 

’’This  programming  report  was  prepared  for  my  signature  from  material 
supplied  by  me  and  by  others  and  was  given  to  me  to  sign  in  its  final  form 
without  adequate  opportunity  to  read  it  carefully  and  to  correct  any  inac¬ 
curacies  or  misleading  statements  in  it”  (R.  578^.  The  foregoing  state¬ 
ment,  which  the  Commission  claims  in  its  brief  was  ’’patently  insufficient”, 
was  not  controverted  by  any  material  filed  by  WTC  in  opposition  to  the 
February  1  motion  (R.  5839-40,  5846).  WTC  submitted  what  it  contended 


was  a  preliminary  draft  of  the  first  Park  affidavit  and  ^everal  affidavits 
which  stated  the  following:  the  first  Park  affidavit  was  jdictated  by  some¬ 
one  other  than  Mr.  Park  (R.  5809,  last  para.),  although  allegedly  in  his 

I 

presence;  the  "draft"  (R.  5811-17)  admittedly  covered  pnly  the  first  portion 

I  » 

(note  R.  5816)  of  the  Park  "prc^ramming  report",  i.  e.  ^  the  first  affidavit 
(R.  5785);  the  more  than  four  pages  remaining  in  the  fitst  Park  affidavit 

i 

(R.  5656-60)  were  not  a  part  of  the  "draft"  and  were  in  Ino  way  accounted 
for  in  any  of  the  sworn  statements  accompanying  the  W'jrC  opposition  to 

I 

the  motion  (R.  5843-6).  Thus,  the  affidavits  filed  by  actually  confirm 

I 

Mr.  Park’s  statement  that  the  report  was  prepared  for  jhis  signature  from 
material  supplied  by  him  and  by  others.  With  respect  tlo  Mr.  Park’s  state- 

i 

ment  that  the  first  affidavit  was  given  to  him  to  sign  in  ^ts  final  form  with¬ 
out  adequate  opportunity  to  read  it  and  to  correct  any  inaccuracies  or  mis¬ 
leading  statements,  there  was  not  one  allegation  in  any  jsworn  statement 
submitted  by  WTC  with  its  opposition  to  the  motion  whicfh  contradicted  the 

I 

accuracy  of  this  assertion,  since  all  of  the  affidavits  w^re  singularly  silent 

I 

as  to  what  happened  to  the  first  affidavit  when  it  was  pu|  in  "final  form". 

The  affidavit  of  the  Notary  Public  who  notarized  Mr.  Park’s  signature  to  the 
first  affidavit  speaks  only  of  the  Exhibit  B  "draft"  and  npt  the  report  in 
final  form  which  he  notarized  (R.  5808).  The  oppositioJi  filed  by  WTC  to 
the  February  1  motion  did  not  question  the  truth  of  the  Statements  contained 

I 

in  the  second  Park  affidavit  except  by  characterizing  Park,  WTC’s  own  af¬ 
fiant  (R.  5650),  as  an  irresponsible  and  untrustworthy  ijerson,  but  concen- 

i 

trated  its  fire  on  taking  issue  with  the  reasons  that  Mr.  jPark  gave  for 

I 

coming  forward  with  such  a  damaging  document  (R.  5785).  The  fact  that 

i 

none  of  the  allegations  in  the  January  28  affidavit  was  ct^allenged  or  met  by 
any  other  specific  counter-allegations  alone  destroys  th^  contention  in  the 

i 

Commission’s  brief  that  Park’s  second  affidavit  was  not{  entitled  to  any 
consideration.  It  is  a  most  remarkable  circumstance  tcj  find  the  Commis- 

I 

Sion  rejecting  positive  proof  of  misrepresentation  and  f41se  statements  be- 

j 

cause  it  is  not  satisfied  with  the  reason  given  by  the  person  offering  such 
proof,  despite  the  fact  that  the  reason  given  is  entirely  plausible,  not  dis¬ 
puted  by  any  factual  allegation,  and  is  offered  by  a  person  whose  testimonial 
veracity  had  been  vouched  for  by  WTC  (R.  5650). 
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DC. 

Point  m  of  KFH's  Main  Brief 

Neither  the  Commission  nor  WTC  answers  the  argument  III-C  (KFH 
Br.  47)  that  the  Commission's  Memorandum  Opinion  and  Order  of  March 
15,  1956  shows  on  its  face  that  the  Commission  departed  from  the  procedure 
fixed  by  statute  in  deciding  this  case.  The  only  reference  to  this  argument 
made  by  the  Commission  (Br.  40)  that  *Tt  is  somewhat  ironical  that  appellant 
at  pages  47-49  of  its  brief  mocks  the  Commission  for  doing  exactly  what  it 
urged  on  page  43.  ”  This  statement  reveals  a  complete  misconception  of  the 
point  made  by  KFH  (Br.  43).  KFH  did  not  there,  or  elsewhere,  urge  that 
the  Commission  should  have  based  the  findings  and  conclusions  in  its  final 
decision  upon  a  de  novo  analysis  and  weighing  of  all  relevant  and  material 
facts  of  record,  irrespective  of  whether  such  facts  were  or  were  not  alluded 
to  in  the  exceptions. 

KFH  (Br.  43)  stated  a  reason  why,  even  if  the  KFH  exceptions  to  the 
Exam  inerts  failure  to  adopt  the  findings  and  conclusions  which  KFH  had 
proposed  in  its  Phase  n  filing  were  technically  improper  in  form,  the  Com¬ 
mission  should  have  considered  on  its  own  motion  the  record  evidence 
alluded  to  in  those  exceptions.  This  is  not  tantamount  to  urging  that  the 
Commission  should  have  read  the  many  thousands  of  pages  of  testimony 
and  exhibits  which  made  up  the  entire  hearing  record  and  should  have  made 

findings  and  conclusions  on  what  it  considered  to  be  all  the  relevant  and 

* » 

material  facts,  irrespective  of  whether  they  were  alluded  to  by  KFH  (or 
any  other  party)  in  its  exceptions. 

The  attempt  at  reassurance  in  the  Commission’s  March  15,  1956 
Memorandum  Opinion  and  Order  that  it  had  analyzed  and  weighed  *’all  rele¬ 
vant  and  material  facts  of  record"  irrespective  of  the  exceptions  is  hardly 
convincing  (KFH  Br.  48).  But  if  this  is,  in  fact,  the  manner  in  which  the 
Commission  prepared  its  final  decision  in  this  case,  then  certainly  it  must 
be  conceded  that: 


1.  If  it  was  proper  under  Section  409(b)  of  the  Communications  Act 
and  Section  8(b)  of  the  Administrative  Procedure  Act  for  the  Commission 
to  base  ''the  findings  and  conclusions  in  the  Final  Decision  .  .  .  upon  the 
Commission's  analysis  and  weighing  of  all  relevant  and  material  facts  of 
record,  irrespective  of  whether  such  facts  were  or  were  not  alluded  to  in 
exceptions"  —  then  the  arguments  advanced  under  Poini  m  A  and  B  of  the 
KFH  brief  (pp.  34-43)  are  totally  beside  the  point.  Foij,  if  the  Commission 
could  properly  decide  this  case  without  regard  to  the  record  evidence 
alluded  to  by  KFH  in  its  exceptions,  it  would  follow  thai  the  Commission 
did  not  err  in  refusing  to  consider  certain  KFH  exceptions  or  in  denying 
others  without  giving  any  reasons. 

2.  But  if  it  was  improper  for  the  Commission  to  base  the  findings 
and  conclusions  in  the  final  decision  upon  its  own  analysis  and  weighing 

of  ^  the  relevant  and  material  facts  of  record,  irrespective  of  the  parties' 
exceptions,  then  the  Commission's  final  decision  must  i>e  set  aside  because 
that  is  the  way  the  Commission  ins ists  it  did  dec ide  the  case. 

It  is  no  wonder  that  the  Commission's  brief  makes  no  attempt  to 
defend  the  legality  of  the  Commission's  attempt  to  explain  why  KFH  was 
not  prejudiced  by  the  Commission's  refusal  to  rule  on  certain  exceptions 
which  KFH  had  taken  to  the  Examiner's  initial  decision.! 

I 

X. 

The  Commission's  Multiple  Choice 
of  Denying  Exceptions 

The  Commission's  only  support  for  the  multiple  choice  technique  of 
supplying  the  reasons  or  basis  for  its  rulings  on  the  KFjEI  exceptions  are 
two  cases,  NLRB  v.  Sharpies  Chemicals,  Inc.,  209  F.  Sd  645  (C.A.  Q 
and  NLRB  v.  State  Center  Warehouse  and  Cold  Storage  Company,  193  F.  2d 

■  ^  ~  ~  I 

156  (C.A.  9),  which  are  shown  in  the  KFH  main  brief  (li.  45)  as  holding 
that  an  agency  could  deny  a  number  of  exceptions  for  th^  same  reason  or 
for  several  reasons  applicable  to  all  such  exceptions,  fhe  Commission's 

I 

brief  does  not  take  issue  with  the  statement  in  KFH's  brief  that  these  cases 


24 

do  not  hold  that  the  agency  may  deny  a  large  number  of  exceptions  by  stat¬ 
ing,  as  the  Commission  did  here,  a  number  of  alternative  reasons,  which 
may  be  applicable  to  some  but  not  to  others,  and  leave  it  to  the  parties  and 
the  reviewing  Court  to  match  up  reasons  with  exceptions.  The  decision  in 
Capital  Transit  v.  United  States,  97  F.  Supp.  614,  621  (D.C.,  D  C.)  cited 
by  the  Commission  does  not  support  the  validity  of  the  Commission’s  pro¬ 
cedure  in  this  case.  In  the  latter  case  the  Court  held  that  the  order  of  the 
Interstate  Commerce  Commission  there  under  review  as  not  vulnerable 
under  Section  8(b)  of  the  Administrative  Procedure  Act  where  the  Commis¬ 
sion  had  ^Tiled  a  lengthy  opinion  setting  out  the  facts  in  detail  and  the  con¬ 
siderations  it  deemed  applicable  in  reaching  its  conclusion”.  The  Court’s 
statement:  ”So  long  as  the  agency  makes  amply  clear  the  factual  basis 
upon  which  it  hs  proceeded,  there  can  be  no  ground  for  complaint”  (97  F. 
Supp.  621)  —  supports  KFH’s  position  on  the  point  at  issue  here,  not  the 
Commission’s.  For  the  use  of  boilerplate  language  to  state  alternative 
grounds  for  denying  exceptions  in  adjudicatory  cases  does  not  make  ’’amply 
clear”  the  ’’reasons  or  basis”  for  an  agency  ruling. 

This  Court  has  not  decided  the  issue  here  presented.  In  other  cases 
where  it  was  raised,  the  Commission  has  asserted  a  jurisdictional  bar,  not 
present  here,  to  a  decision  on  the  merits.  The  point  was  not  passed  on  in 
the  most  recent  decision  in  which  an  appellant  sought  to  raise  it,  because 
the  appellant  had  not  previously  raised  the  point  with  the  Commission. 
Albertson  v.  F.  C.C. ,  Case  No.  12,936,  decided  February  7,  1957,  14  RR 
Pike  &  Fischer  2091.  In  the  instant  case,  appellant’s  first  petition  for 
rehearing  pointed  out  to  the  Commission  the  illegality  of  its  action  (R.  5236- 
41). 

The  Commission  (Br.  43)  erroneously  states  that  KFH  ’’has  attempted 
to  show  in  respect  of  only  one  exception  (KFH  Exc.  17,  R.  4818-9)  that 
doubt  exists  as  to  the  Commission’s  ruling.  ”  KFH’s  contention  is  that  doubt 
exists  as  to  the  ’’reasons  or  basis”  for  every  one  of  the  numerous  exceptions 
which  the  Commission  denied  for  alternative  reasons  (KFH  Br.  44-6).  As  a 
matter  of  fact,  the  Commission’s  denial  of  KFH  Exception  17  by  the  equally 


boilerplate  language  of  *We  have  considered  the  disputed  rulings  of  the 
Examiner  and  here  approve  them"  (Final  Decision,  par^.  1,  R.  8221)  was 

I 

singled  out  by  KFH  as  failing  to  state  any  reason  or  basis  for  rejecting  the 

I 

contentions  advanced  by  KFH  that  the  exhibit  which  the  jSxaminer  excluded 
was  material  and  relevant  to  the  issues  of  the  hearing.  |  The  KFH  brief 
(pp.  8-9,  46-7)  does  state  why  the  Examiner’s  ruling  w^  erroneous  and, 

therefore,  why  the  Commission’s  naked  affirmance  of  tWt  ruling  was  like- 

1 

wise  erroneous.  j 
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UNITED  STATES  COURT  OF  APPEALS 

I 

For  The  District  Of  Columbia  Circuit  I 


No.  13,272 


THE  RADIO  STATION  KFH  COMPANY] 


I 

Appellai^^ 


FEDERAL  COMMUNICATIONS  COMMISSION, 

Appelleej, 

I 

WICHITA  TELEVISION  CORPORATION,  DfC. , 

Intervenor. 


APPEAL  FROM  DECISIONS  AND  ORDERS  OF  T^E 
FEDERAL  COMMUNICATIONS  COMMISSIO^ 


BRIEF  FOR  INTERVENOR 


COUNTER  STATEMENT  OF  THE  CAS^ 

i 

Appellant's  statement  of  the  case  is  somewhat  Argumentative  and 
incomplete,  and  this  counterstatement  is  therefore  presented. 

This  case  is  an  ^peal  by  The  Radio  Station  Company  (KFH) 

i 

from  two  decisions  and  orders  of  the  Federal  Communications  Comm  is- 

! 

Sion  arising  out  of  a  comparative  proceeding  involviiig  three  applications 
for  a  construction  permit  to  construct  a  television  station  on  Channel  3 
in  Wichita,  Kansas.  The  three  applicants  were  Wichita  Television 
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Corporation,  Inc.  (Wichita  TV),  your  intervenor  here;  KFH,  and  Taylor 
Radio  and  Television  Corporation  (KANS). 

The  decisions  and  orders  complained  of  are  (1)  the  Commission’s 
decision,  released  June  9,  1955,  granting  the  Wichita  TV  application 
and  denying  those  of  KFH  and  KANS;  and  (2)  a  memorandum  opinion  and 
order,  released  March  15,  1956,  denying  several  KFH  and  KANS  peti¬ 
tions  seeking  reconsideration  and  rehearing  of  the  decision.  KANS  has 
not  appealed. 

The  applications  were  originally  designated  for  hearing  by  an 
order  dated  July  18,  1952  (R.  189-90),^  the  taking  of  testimony  com¬ 
menced  on  October  20,  1952  (Tr.  1  ^  seq.),  and  the  record  was  closed 
on  September  9,  1953.  (R.  8221)  The  hearing  record  included  8784 
pages  of  hearing  transcript  (Tr.  1-8784)  and  more  than  3,  600  pages  of 
exhibits  and  stipulations.  (R,  584-701,  712-4222)  On  August  17,  1954, 
after  the  filing  of  proposed  findings  and  other  pleadings,  the  Examiner 
released  his  initial  decision  (R.  7965-8127)  proposing  to  grant  the 
Wichita  TV  application  and  to  deny  the  other  two.  On  December  17,  1954, 
after  the  filing  of  exceptions  and  other  pleadings,  oral  argument  was 
held  before  the  Commission  sitting  en  banc  (R.  5092-5147),  and  on  June 
9,  1955  the  Commission  released  its  decision  (R.  8220-69),  affirming 
the  Examiner  and  granting  the  Wichita  TV  application  and  denying  those 
of  KFH  and  KANS.  On  Septemoer  1,  1955  Wichita  TV  commenced  oper¬ 
ation  of  its  station  KARD-TV,  pursuant  to  a  special  temporary  authoriza¬ 
tion  granted  by  the  Commission. 

The  primary  basis  for  the  Commission’s  grant  to  Wichita  TV 
rather  than  KFH^  was  its  conclusion  that  a  grant  to  Wichita  TV  would 

^  References  to  the  record  will  be  to  the  page  numbers  of  the  original  record  certified  to  this  Court 

by  the  Commission.  They  will  be  cited  as  R, _ ,  except  for  the  pages  of  the  transcript  of  hearing 

before  the  Commission,  which  will  be  cited  as  Tr. _ .  See  index  of  record,  p.  1.  The  joint  appendix 

which  is  to  be  prepared  will  show  the  record  page  numbers  as  well  as  the  appendix  page  numbers.  See 
stipulation  of  August  28,  1956. 

^  KANS  was  found  to  be  financially  disqualified,  and  was  abo  found  to  be  inferior  in  several 
respects  on  comparative  grounds  to  Wichita  TV,  (R.  8246,  8268) 


promote  the  Commission's  policy  favoring  the  diver$ification  of  the 


nor  any  of  its 
lass  communica- 


media  of  mass  communications.  Neither  Wichita  TV’ 
principals  had  any  association  with  any  medium  of  m: 
tions,  other  than  its  application  then  under  consideration.  KFH,  on 

the  other  hand,  was  the  licensee  of  a  network-affiliated  5  kilowatt 

I 

standard  broadcast  station  in  Whicita,  as  well  as  an  |FM  station  in 
Wichita,  the  only  FM  station  operating  in  Kansas.  l|i  addition,  the 
largest  KFH  stockholder,  and  the  one  exercising  effective  control 
since  the  other  sizeable  blocks  of  stock  were  owned  l|)y  inactive  non¬ 
residents  of  the  state,  was  the  owner  and  publisher  pf  one  of  the  two 
daily  newspapers  of  general  circulation  in  Wichita,  t^  Wichita  Eagle. 
The  Eagle  publishes  both  a  morning  and  an  evening  edition  daily,  while 
the  competing  newspaper  publishes  only  an  evening  edition.  (R.  8266- 
68;  8224-26;  7975,  adopted  at  8222)  I 

I 

Wichita  TV  was  also  awarded  a  "slight”  preference  over  KFH 

I 

for  its  proposal  concerning  educational  programs  to  be  broadcast,  which 
were  considered  to  be  superior.  (R.  8268)  In  the  other  general  area 

i 

of  comparison,  likelihood  of  effectuating  program  prbposals  and  of 
remaining  sensitive  to  community  needs,  Wichita  TV  and  KFH  were 

I 

held  to  be  equal  although  each  was  found  to  be  superior  with  respect  to 

I 

certain  of  the  factors  pertinent  to  this  comparison,  jrhus  Wichita  TV 
was  found  to  be  superior  in  local  ownership,  participation  in  civic 

j 

activities  on  the  part  of  its  principals,  diversification  of  the  business 


and  professional  backgrounds  of  its  principals,  and  iptegration  of  owner¬ 
ship  with  management,  but  these  preferences  were  h^ld  to  be  balanced 
by  the  broadcast  record  of  KFH,  which  was  found  to  pe  good  but  by  no 

I 

means  without  defects,  and  by  a  slight  preference  awjarded  KFH  for  its 
broadcast  experience.  (R.  8266)  Since  Wichita  TV  Was  awarded  a 
decisive  preference  on  the  basis  of  diversification  of  | mass  media  and  a 
slight  preference  for  its  program  proposal,  and  since  there  were  no 
counterbalancing  preferences  to  which  KFH  was  entitled,  the  grant  was 
made  to  Wichita  TV.  (R.  8268-69) 
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On  July  8,  1955  KFH  filed  a  petition  for  rehearing,^  objecting  to 
certain  aspects  of  the  decision  and  seeking,  among  other  things,  recon¬ 
sideration  and  a  grant  of  its  application.  (R.  5215-69)  Wichita  TV 
opposed  this  petition.  (R.  5271-5338). 

On  November  15,  1955,  while  its  first  petition  for  rehearing  was 
still  pending  before  the  Commission,  KFH  filed  a  second  petition  for 
rehearing.  (R.  5388-5441)  This  petition  was  based  on  a  report  pre¬ 
pared  by  the  KFH  general  manager  purporting  to  describe  the  operation 
of  station  KARD-TV  based  upon  monitoring  of  that  station  for  roughly 
its  first  two  months  on  the  air.  The  petition  claimed  on  the  basis  of 
this  report  that  the  programs  carried  by  KARD-TV  during  that  period 
did  not  conform  to  its  hearing  representations,  that  certain  of  its  other 
proposals  had  not  been  carried  out,  and  that  therefore  a  hearing  should 
be  held  to  determine  whether  Wichita  TV*s  lack  of  reliability  required  a 
grant  to  KFH.  Wichita  TV  filed  a  detailed  opposition  to  this  petition, 
including  a  numoer  of  statements  under  oath  by  officers  and  staff  mem¬ 
bers  and  including  numerous  letters  from  various  Wichita  organizations. 
(R.  5448-5725)  In  essence,  Wichita  TV  pointed  out  that  the  programs 
KFH  had  monitored  were  broadcast  during  the  course  of  an  interim 
operation,  which  it  had  always  intended  to  provide  pending  completion 
of  its  regular  facilities  and  which  it  had  undertaken  to  describe,  but 
which  the  Examiner  held  to  be  irrelevant  to  the  proceeding,  so  that  the 
programs  monitored  had  never  been  intended  to  conform  to  those  pro¬ 
posed  at  the  hearing;  that  its  interim  operation  was  actually  more  am¬ 
bitious  than  originally  planned,  so  that  no  lack  of  reliability  could  be 
inferred  from  it;  and  that  there  had  been  no  material  departures  from 
its  hearing  proposals.  KFH  filed  replies  to  this  opposition.  (R.  5730- 
74,  5775-80) 

One  of  the  affidavits  submitted  by  Wichita  TV  in  its  opposition  was 
that  of  its  then  assistant  program  director.  Jack  N.  Park.  It  dealt 

®  This  was  filed  within  the  30-day  period  allowed  by  Section  405  of  the  Communications  Act  for  the 
filing  of  petitions  for  rehearing.  47  U.S.C.  Sec.  405.  KANS  also  sought  reconsideration.  (R.  6900  etseq.) 


largely  with  the  station’s  film  programs.  (R.  5650-p0)  Subsequently 

I 

Park  left  the  employ  of  Wichita  TV,  was  contacted  by  a  representative 
of  KFH,  and  signed  an  affidavit  to  the  effect  that  his  ^irst  affidavit  con- 

I 

tained  misleading  statements.  On  February  1,  1956  KFH  filed  a  motion 
asking  the  Commission  to  consider  this  second  affidavit  in  connection 

i 

with  the  second  KFH  petition  for  rehearing.  (R.  578^-93)  Wichita  TV 

I 

filed  an  opposition  to  this  motion  (R.  5795-5829),  to  jvhich  KFH  replied, 

without,  however,  presenting  any  new  allegations  of  ^act.  (R.  5830-53). 

1 

i 

On  March  15,  1956  the  Commission  issued  its  Memorandum  opinion 
and  order  denying  the  petitions  for  rehearing  and  theiKFH  motion  of 
February  1,  1956,  and  this  appeal  followed.  j 

I 

i 

SUMMARY  OF  ARGUMENT 

i 

I.  The  Commission  properly  denied  appellant’s  request  for  a 

I 

further  hearing  in  this  proceeding,  which  had  resulted,  after  a  lengthy 
comparative  hearing,  in  a  decision  for  Wichita  TV.  Irhe  basis  for  the 
request  for  further  hearing  was  the  claim  that  the  Withita  TV  station, 
KARD-TV,  had  failed,  during  its  first  months  of  opeijation,  to  live  up  to 

representations  made  at  the  hearing.  The  main  thrust  of  the  KFH 

i 

claims  was  that  the  programs  carried  by  KARD-TV  diiring  this  period 

i 

were  not  those  proposed  at  the  hearing.  But  the  record  is  clear  that 
Wichita  TV  was  conducting,  as  it  had  always  intended  (and  it  had  made 

I 

this  intention  clear  at  the  hearing),  an  interim  operation  for  a  period  of 

I 

months  preceding  commencement  of  regular  operatiori.  As  KFH  had 

I 

recognized,  this  operation  was  never  intended  to  include  the  r^ular 
program  schedule  proposed  at  the  hearing.  At  the  hearing  KFH  had 
requested,  and  the  Examiner  had  granted,  a  ruling  th^t  evidence  as  to 
the  Wichita  TV  interim  proposal  to  precede  its  regulaj:  operation  was 

I 

irrelevant  to  the  hearing  issues  and  beyond  the  scope  ^f  the  comparative 

I 

proceeding,  and  it  was  in  almost  identical  terms  that  ^he  Commission 
denied  the  KFH  petition  for  rehearing  which  was  baseci  on  allegations 
concerning  the  interim  operation.  j 


The  only  KFH  allegations  not  rendered  irrelevant  by  its  ignoring 
of  the  interim  character  of  the  KARD-TV  operation  related  to  staff 
changes  and  a  question  whether  policies  concerning  certain  network  and 
film  entertainment  programs  had  been  carried  out.  Even  assuming  the 
correctness  of  these  allegations,  and  in  some  cases  even  that  assumption 
cannot  be  made,  none  of  the  changes  alleged  were  of  decisional  impor¬ 
tance,  so  that  there  was  no  basis  for  holding  a  further  hearing.  In  view 
of  this  fact  the  Commission  was  also  fully  warranted  in  denying  a  later 
KFH  motion  for  leave  to  file  the  affidavit  of  one  Jack  N.  Park,  a  former 
Wichita  TV  employee,  contradicting  certain  earlier  statements,  mostly 
about  film,  contained  in  an  affidavit  made  by  him  for  Wichita  TV.  This 
denial  was  further  justified  by  the  fact  that  the  Commission  had  available 
to  it  conclusive  proof,  unrebutted  by  any  evidence  submitted  by  KFH  in 
its  reply,  that  the  second  Park  affidavit  was  completely  unreliable. 

The  cases  primarily  relied  on  by  KFH  to  claim  the  right  to  rehear¬ 
ing,  The  Enterprise  Co.  v.  Federal  Communications  Commission,  97 
U.S.  App.  D.C.  374,  231  F.  2d  708  (1955),  cert,  den.,  351  U.S.  920 
(1956);  W.  S.  Butterfield  Theatres,  Inc,  v.  Federal  Communications 

Commission,  _ U.S.  App.  D.C.  _ ,  _ F.  2d _ (Cases  No.  12,  527 

et^. ,  decided  May  24,  1956),  rehearing  den. ,  237  F.  2d  552  (1956),  and 
McClatchy  Broadcasting  Co.  v.  Federal  Communications  Commission, 

_ U.S.  App.  D.C.  _ ,  _ F.  2d _ (Case  No.  12,637,  decided  October 

18,  1956),  do  not  support  its  claim,  for  each  of  those  cases  involved 
what  were  conceded  to  be  basic  changes  in  proposals,  made  by  the 
successful  applicant  after  the  conclusion  of  the  hearing  and  going  to  the 
heart  of  the  basis  for  decision.  In  this  case  there  has  been  no  change  in 
proposals,  but  at  most  immaterial  modifications  in  the  manner  of  accom¬ 
plishing  those  proposals,  dictated  by  changes  in  circumstances.  The 
Commission  had  ample  discretion  to  deny  rehearing  on  the  basis  of  these 
facts.  Interstate  Commerce  Commission  v.  Jersey  City.  322  U.S.  503, 
64  S.  Ct.  1129  (1944);  United  States  v.  Pierce  Auto  Freight  Lines,  327 
U.S.  515,  66  S.  Ct.  687  (1946).  To  deny  it  that  discretion  in  this  case 
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would  make  it  impossible  for  the  Commission  or  the  Courts  ever  to 
terminate  administrative  proceedings  or  litigation  inyolving  comparative 

i 

television  proceedings,  for  minor  modifications  in  n(^n-decisional 
matters  are  made  inevitable  by  the  passage  of  time.  | 

I 

n.  The  Commission  properly  ruled  on  appellant’s  exceptions. 

Its  exceptions  58  and  59,  which  sought  to  incorporate! by  reference  more 
than  130  pages  of  the  proposed  findings  it  had  filed  before  the  Examiner, 
without  any  attempt  to  distinguish  between  those  portions  of  the  proposed 
findings  which  were  and  those  which  were  not  reflected  in  the  initial 
decision,  were  properly  denied  for  failure  to  meet  the  requirement  of 
particularity  prescribed  by  Section  1. 854(a)  of  the  Commission’s  rules. 

The  form  in  which  the  Commission  ruled  on  othbr  exceptions 
accorded  with  the  requirements  of  the  Administrativej  Procedure  Act 
and  the  Communications  Act.  Appellant  complained  t^t,  because  the 
Commission  had  not  separately  given  an  individual  ruling  on  each 
exception,  appellant  was  in  doubt  as  to  the  rulings  on  jits  exceptions. 

j 

But  there  is  no  requirement  that  the  Commission  adopt  the  form  desired 
by  appellant,  and  the  only  ruling  on  an  exception  appellant  in  its  brief 
claimed  specifically  it  could  not  understand  was,  on  t|ie  contrary,  both 
clear  and  correct.  I 


ARGUMENT 


I.  THE  COMMISSION  PROPERLY  REFUSED 
TO  ORDER  THE  FURTHER  HEARING 
REQUESTED  BY  KFH 

KFH  argues  primarily  that  the  Commission  erred  when  it  refused 
to  order  rehearing  as  requested  by  KFH  in  its  second  petition  for  rehear¬ 
ing,  filed  November  15,  1955,  as  supplemented  by  its  motion  for  leave 
to  file  affidavits,  filed  February  1,  1956.  KFH  makes  no  claim  of  sub¬ 
stantive  error  in  the  Commission's  decision,  based  on  a  record  of  more 
than  10,000  pages,  granting  the  Wichita  TV  application  and  denying  that 
of  KFH.  On  the  contrary,  its  only  complaint  with  the  decision  arises 
from  the  Commission's  manner  of  ruling  on  KFH  exceptions,  a  matter 
dealt  with  in  section  n  of  this  brief. 

KFH  claims  in  substance  that  events  taking  place  after  the  grant 
of  the  Wichita  TV  application  cast  doubt  upon  the  reliability  of  the 
Wichita  TV  hearing  proposals  and  that  the  Commission  therefore  erred 
in  refusing  a  further  hearing.  KFH  sought  rehearing  under  Section  405 
of  the  Communications  Act;"^  the  only  applicable  provision  of  that  act,^ 
Section  405,  provides  that  ”it  shall  be  lawful  for  the  Commission,  in  its 
discretion,  to  grant  such  a  rehearing  if  sufficient  reason  therefor  be 
made  to  ^pear.'^  KFH  therefore  must  show  that  the  Commission's 
refusal  to  order  a  rehearing  exceeded  the  limits  of  its  discretionary 
power.  We  shall  show  that  the  Commission's  refusal  of  rehearing  was 
not  only  well  within  its  discretion,  but  was  required  by  the  facts  of  the 
case. 

In  arriving  at  its  determination  to  deny  rehearing  the  Commission 
had  available  information  from  the  following  sources:  (a)  portions  of 
the  hearing  record,  including  the  initial  decision  and  its  own  final 

4  47  U.S.C.  Sec.  405. 

5  Section  309(c)  of  the  Act,  47  U.S.C.  Sec.  309(c),  contains  provisions  for  a  mandatory  hearing 
under  certain  circumstances,  but  this  section  of  the  Act,  which  giants  the  Commission  little  discretion 
to  deny  a  hearing,  is  not  applicable  here,  because  it  may  be  invoked  only  when  a  grant  has  been  made 
widiout  a  hearing,  whereas  here  the  grant  complained  of  was  made  on  the  basis  of  a  lengthy  compara* 
tive  hearing. 


decision,  relevant  to  the  issues;  (b)  the  KFH  pleadings|,  two  of  which 
contained  affidavits  setting  forth  allegations  of  fact;  (c)  the  Wichita  TV 
pleadings  in  response,  two  of  which  also  contained  unrelated  affidavits 

i 

on  factual  matters;  and  (d)  its  own  expert  knowledge  as  to  the  matters 

I 

raised.  All  of  these  sources  were  properly  available  ti  it  in  reaching 

its  determination.  The  Wichita  TV  station  KARD-TV  Commenced  oper- 

[ 

ation  on  September  1,  1955,  and  KFH  contended  that  the  KARD-TV 
operation  during  the  next  few  months  showed  such  a  dej^arture  from  the 
Wichita  TV  hearing  proposals  as  to  cast  doubt  on  the  reliability  of  those 

I 

proposals.  In  essence  KFH  argues  in  its  brief  that  the | KARD-TV  pro- 

i 

grams  during  that  period  were  not  those  proposed  at  th^  hearing,  and 
that  certain  training  and  staff  proposals  made  at  the  hekring  were  not 
fulfilled.  The  major  claim  is  that  the  programming  hajs  not  conformed 
to  the  proposals,  and  that  will  be  dealt  with  first.  | 

I 

A.  The  Wichita  TV  Programming  Did  Not  Depairt  From 
Representations  Made  At  The  Hearing.  I 


KFH  has  alleged  (see  pages  17-18  of  its  brief)  that  the  KARD-TV 
program  schedule  during  its  initial  months  of  operatioii  was  not  the 
schedule  proposed  at  the  hearing.  This  is  true,^  but  itj  does  not  serve 
to  create  the  inference  claimed  by  KFH  —  that  therefore  Wichita  TV 
has  abandoned  its  hearing  proposals.  On  the  contrary^  Wichita  TV  has 
always  intended  to  conduct  an  interim  operation  with  programming 
different  from  that  proposed  at  the  hearing,  pending  in|5titution  of  its 
regular  operation,  and  it  was  this  interim  operation  which  KFH  stated. 


®  United  States  v.  Pierce  Auto  Freight  Lines.  327  U.  S.  515,  535,  66  S.  CtJ  687.  697  (1946),  which 
affirmed  a  denial  of  rehearing  by  the  Interstate  Commerce  Commission,  which  ^as  discretion  as  to  re  - 
hearings  similar  to  and  no  broader  in  scope  than  that  of  the  Federal  Communications  Commission.  See 
49  U.S.C.  Sec.  17(6). 

This  is  not  to  say  that  all  of  its  specific  allegations  concerning  KARD-TV!  programming  are  true. 

At  page  17  of  its  brief  it  says  that  not  a  single  educational  program  was  carried  |by  I^RD-TV.  This 
allegation  has  been  refuted  by  the  President  of  the  University  of  Wichita  and  by|  other  educational  organ¬ 
izations.  (R.  5557-59,  5562-63.  5570-71)  At  page  17  it  also  claimed  that  Wichita  TV  had  failed  to 
live  up  to  its  promise  to  pay  Wichita  University  for  development  of  educational  programs  (see  also 
R.  5400).  This  statement  has  also  been  refuted  by  the  President  of  the  University  of  Wichita.  (R.  5557- 
58)  In  its  petition  before  the  Commission  it  claimed  that  a  certain  series  of  religious  programs  had  been 
carried  by  KARD-TV  on  a  commercial  basis,  contrary  to  the  Wichita  TV  policjf.  (R.  5401)  But  the 
minister  of  the  church  for  which  the  programs  were  broadcast  refuted  this  charg^  (R.  5618)  and  it  has 
not  found  its  way  into  the  KFH  brief.  Tliese  patent  errors  have  little  materia litjy.  particularly  in  view 
of  the  basis  for  the  Commission's  ruling,  but  diey  bear  on  the  "reliability"  of  tl^e  basis  presented  by  KFH 
for  seeking  rehearing.  j 
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correctly,  did  not  conform  to  the  hearing  proposal.  It  did  not  do  so 
because  it  was  never  intended  to  do  so. 

There  can  be  no  doubt  that  Wichita  TV  has  always  intended  to  con¬ 
duct  an  interim  operation.  It  attempted  to  introduce  evidence  concerning 
its  proposals  in  that  regard  at  the  hearing  itself  (Tr.  7879,  7614  et  seq. ; 
R.  3594-3605),  and  counsel  for  all  of  the  applicants  sought  to  stipulate 
that  "whichever  applicant  is  successful  will  offer  an  interim  operation 
..."  (Tr.  7630-31)  Counsel  for  KFH  conceded  that  the  interim  pro¬ 
gramming  could  not  be  that  proposed  at  the  hearing  (Tr.  7625)  and  he 
initially  opposed  the  introduction  of  any  evidence  concerning  the  Wichita 
TV  interim  proposal  on  the  ground  that  the  interim  proposal  "is  not  part 
of  the  proposal  here  for  comparative  consideration"  (Tr.  7616)  and  "it, 
therefore,  seemed  to  me  that  it  was  beyond  the  scope  of  this  hearing. " 

(Tr.  7617)  Ultimately  counsel  for  the  Commission's  Broadcast  Bureau 
objected  to  any  stipulation  concerning  interim  proposals  and  to  any  evi¬ 
dence  about  them  on  the  ground  that  interim  proposals  were  not  within 
the  issues  and  were  irrelevant  and  immaterial.  (Tr.  7811  et  seq.) 

This  objection  was  granted  by  the  Examiner  (Tr.  7821)  and  no  exception 
was  taken  to  it.  When,  therefore,  the  Commission  held  that  the  KFH 
allegations  related  to  matters  not  competent  for  consideration  under  the 
hearing  issues  and  matters  outside  the  scope  of  a  comparative  proceed¬ 
ing,  it  was  holding  that,  for  the  very  reasons  urged  by  counsel  for  KFH 
and  accepted  by  the  Examiner,  the  KARD-TV  interim  operation  was 
irrelevant  to  the  hearing  issues,  and  hence  irrelevant  to  the  hearing 
proposals,  and  therefore  had  no  bearing  on  the  reliability  of  these  pro¬ 
posals.  We  do  not  see  how  KFH  can  now  complain  of  this  ruling. 

Nor  can  it  be  doubted  that  Wichita  TV  has  in  fact  conducted  an 
interim  operation.  The  purpose  of  that  operation,  as  stated  at  the  hear¬ 
ing,  was  to  provide  a  television  service  while  the  station’s  permanent 
facilities  were  being  built,  and  to  provide  a  training  program  leading 
toward  the  regular  service  to  be  provided.  (Tr.  7615,  7617-18,  7819) 

It  is  undisputed  that  station  KARD-TV  commenced  operation  from 


temporary  studios  (see  R.  5433,  5518),  much  sooner  tjian  it  could  have 

! 

done  with  its  permanent  facilities.  It  is  undisputed  th^t  before  the  KFH 

i 

petition  was  filed  Wichita  TV  advised  its  staff  and  community  organiza- 
tions  with  which  it  was  preparing  programming  that  it  jwas  engaged  in  an 
interim  operation  (R.  5523,  5623),  the  letters  from  some  of  these  organ¬ 
izations  confirm  this  fact  (See,  e^. ,  R  5570,  5572),  jand  KFH  has  not 
denied  it.  (R.  57  51)  Since  it  is  certain  that  Wichita  tV  was  engaged  in 

9  i 

an  interim  operation,  all  of  the  KFH  allegations  concerning  failure  to 
conform  to  the  hearing  program  proposals  were  propeHy  rejected  as 

I 

irrelevant,  consistent  with  the  very  position  KFH  had  taken  at  the  hearing. 

i 

i 

The  KFH  allegation  concerning  the  Wichita  TV  training  program 
was  rejected  for  the  same  reason.  As  noted  above,  w]ichita  TV  originally 
attempted  at  the  hearing  to  show  the  nature  of  its  inteI^im  operation  as  a 

I 

device  for  training,  but  its  proffer  was  rejected.  It  therefore  went  for- 

i 

ward  and  showed  at  the  hearing  what  its  training  progiiam,  for  its  staff 
personnel  and  for  organizations  with  whom  it  would  produce  programs, 

I 

would  be,  but  this  showing  was  necessarily  limited  to  its  proposal  in  the 

I 

event  it  did  not  have  an  interim  operation.  It  was  this  showing  which 
was  outlined  in  the  Commission's  decision.  (See  R.  8^63). 

i 

There  is  undisputed  evidence  that  Wichita  TV  hap  in  fact  engaged 

I 

in  a  training  program  for  its  staff  and  for  community  (j)rganizations  (see, 
e.g. ,  R.  5524-25,  5623-24),  but  this  element  of  the  hearing  proposal 

I 

was  made  on  the  assumption  that  there  would  not  be  an  interim  operation, 
and  was  clearly  imposs  ible  in  connection  with,  and  clparly  not  proposed 
for,  the  interim  operation.  °  It  is  this  aspect  of  the  training  program, 

®  R.  5509-10.  It  is  undisputed  that  the  least  time  proposed  to  construct  permanent  studios  was  five 
months  after  complete  drawing  were  submitted  to  the  builder.  (Tr.  6742-43,  6726;  R.  3611,  8056)  and 
KARD-TV  went  on  the  air  less  than  three  months  after  the  grant  of  its  construction  permit.  (R.  5509) 

In  the  event,  it  was  impossible  to  construct  the  studios  within  the  five  month  p€[riod  originally  believed 
possible.  (R.  5500-02).  j 

9  KFH  complained  to  the  Commission  that  Wichita  TV  had  not  asked  for  permission  to  operate  on  an 
interim  basis.  It  is  true  that  Wichita  TV  simply  asked  for  and  received  special  temporary  authority  to 
operate  with  the  transmission  facilities  it  had  constructed,  but  this  is  all  that  w^s  required.  KFH  bias 
failed  to  point  to  any  provision  of  the  Commission’s  rules,  or  to  any  other  requilrement,  with  which 
Wichita  TV  failed  to  comply. 

This  was  a  proposal  to  conduct  a  thirty-day  full  staff,  dry  run  rehearsal  iiinmediately  before  com¬ 
mencing  regular  operation.  (R.  8263)  This  is  clearly  impossible  if  an  interim  joperation  is  being  conduct¬ 
ed.  KFH,  which  also,  as  noted  above,  planned  an  interim  operation,  proposed  ^  similar  dry-run  training 
program,  on  the  necessary  assumption  that  there  would  not  be  an  interim  operation.  (R.  7996,  8222) 
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clearly  never  intended  to  be  carried  out  in  this  manner  if  an  interim 
operation  were  conducted,  which  KFH  has  correctly  said  has  not  been 
carried  out.  (See  KFH  Brief,  p.  16)  Since  under  these  circumstances 
it  was  not  proposed  (see  R.  5498-99)  there  has  been  no  failure  to  con¬ 
form  to  proposals . 

KFH  argued  to  the  Commission  that  the  actual  KARD-TV  interim 
operation  differed  from  that  contemplated  at  the  time  of  the  hearing. 

This  is  true  but  irrelevant.  At  the  time  of  the  hearing  Wichita  TV, 
believing  transmission  equipment  would  be  in  short  supply,  a  belief 
later  confirmed  by  the  Radio  Corporation  of  America  (R.  5630),  intended 
a  short  tower  and  low  power  for  its  interim  operation;  when  it  received 
its  construction  permit  it  was  able  to  build  its  full  scale  transmission 
facilities  immediately,  and  did  so  in  record-breaking  time.  (R.  3596, 
3601;  5629)  At  the  time  of  the  hearing  it  contemplated  600  square  foot 
studio  space  and  correspondingly  limited  local  live  programs.  When  it 
received  a  grant  it  was  able  to  secure  temporary  studio  and  office  space 
with  7 , 000  square  feet  of  area  less  than  40%  of  the  space  proposed  for 
its  permanent  studio  building.  (R.  3601,  5501).  At  the  time  of  the  hear¬ 
ing  it  anticipated  that  experienced  personnel  would  be  difficult  to  hire; 
at  the  time  of  the  grant  it  was  able  to  hire  a  number  of  experienced  per¬ 
sons.  (R.  5502,  5623-24)  As  a  result  its  interim  operation  provided  a 
far  more  ambitious  program  service  than  originally  contemplated. 

(R.  5502)  In  this  connection,  it  was  able  to  provide  either  intermittent 
or  regular  programs  for  a  large  number  of  the  organizations  with  whom 
it  would  cooperate  in  regular  programs  in  the  regular  operation,  thereby 
giving  them  training  and  experience  for  these  programs.  Undisputed 
testimony  shows  that  more  than  65  different  local  community  organiza¬ 
tions  were  provided  with  one  or  more  programs  in  the  initial  months  of 
the  interim  operation.  (R.  5522-56,  5823-29)  And  between  December  and 
February  1955-56  more  than  a  dozen  regular  public  service  programs 
were  added  to  the  schedule.  (R.  5823-29). 
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Since  the  nature  of  the  interim  operation  proposed  was  irrelevant 
to  the  hearing  issues,  the  nature  of  the  interim  operation  actually  con¬ 
ducted  is  also  irrelevant.  But  in  any  case  the  changes  in  interim  opera¬ 
tion  between  expectation  and  effectuation  could  not,  ^ven  if  relevant, 

1 

reflect  adversely  on  Wichita  TV.  KFH  concedes  that  the  KARD-TV 

i 

interim  operation,  even  in  the  first  two  months  of  operation,  has  met 
the  public  interest  standard.  (R.  5394)  And  the  fac^  that  the  actual 

j 

interim  operation  has  been  more  ambitious,  serving  jmore  people  with 
more  and  better  programs,  and  has  progressed  fartl^r  in  the  direction 
of  the  program  schedule  proposed  at  the  hearing  thar^  would  have  been 

i 

possible  with  the  interim  operation  originally  proposed  (see  R.  5501)  is 
clearly  no  basis  for  casting  doubt  upon  the  reliability  of  the  hearing 
proposals.  On  the  contrary,  it  fortifies  that  reliability.  We  do  not 
believe  that  the  Commission  is  required  to  hold  that  ^  change  in  plans 

I 

which  is  a  substantial  improvement  in  operation  over  j  that  originally 
contemplated  is  a  basis  for  reconsidering  a  grant  majie  to  the  applicant 

i 

which  has  made  the  improvement.  | 

i 

We  have  now  disposed  of  the  primary  KFH  allegations,  which  were 

I 

rendered  irrelevant  by  the  fact  that  KFH  ignored  the  interim  operation 

i 

proposal  of  Wichita  TV.  There  were  also  certain  KF^  allegations  in  its 

i 

brief  relating  to  matters  unrelated  to  the  interim  operation.  All  of  these 
are  minor  matters,  and  will  now  be  disposed  of.  | 

i 

1 

B.  The  Other  KFH  Allegations  of  Departuifes 
From  Hearing  Proposals  Are  Without  I^erit 

i 

There  are  five  KFH  allegations  in  its  brief  claiiftiing  departures 
from  the  Wichita  TV  proposals  and  not  rendered  irrelevant  by  the  inter¬ 
im  operation.  All  of  them  are  minor  in  nature;  none  eould  have  any  im¬ 
pact  on  the  Commission's  decision,  and  on  the  basis  of  none  could  the 
Commission  have  held  that  a  significant  question  as  tcl  the  good  faith  of 
the  Wichita  TV  proposals  was  raised,  or  that  any  doul^t  was  cast  on  the 

I 

likelihood  of  effectuation  of  its  programs  and  policies] 
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The  first  relates  to  the  proposed  participation  of  Mr.  Compton,  a 
consulting  engineer  and  director,  but  not  an  officer  or  stockholder,  of 
Wichita  TV.  The  hearing  record  reflects  the  concern  of  Wichita  at  that 
time  (1953)  about  the  then  existing  shortage  of  experienced  television 
technicians.  (Tr.  7601-02)  To  meet  that  problem  Mr.  Compton  under¬ 
took  to  assume  the  responsibility  for  supervising  construction  of  the 
Wichita  TV  facilities  and  the  recruitment  and  training  of  the  technical 
personnel,  including  a  chief  engineer.  He  anticipated  that  this  would 
require  several  days  of  his  time  for  a  period  of  several  months.  (R.  8049). 

By  the  time  of  the  grant,  two  and  one  half  years  later,  the  person¬ 
nel  situation  had  eased  and  KARD-TV  was  able  to  hire  an  experienced 
chief  engineer,  Mr.  Marye,  iipon  whom  devolved  many  of  the  responsi¬ 
bilities  it  had  originally  been' thought  would  require  Mr.  Compton's  ser¬ 
vices.  Mr.  Compton  was  instrumental  in  the  hiring  of  Mr.  Marye  and 
devoted  most  of  his  time  to  the  affairs  of  KARD-TV  over  a  period  of 
several  weeks.  KARD-TV  was  able  to  recruit  an  engineering  staff  and 
construct  its  technical  facilities  in  record  time.  Mr.  Marye  assumed 
responsibility  for  training  the  engineering  personnel.  (R.  5622-30, 
5648-49). 

Mr.  Marye' s  qualifications  were  not  disputed.  His  technical 
experience  goes  back  to  1932.  He  has  held  responsible  technical  posi¬ 
tions  of  a  broadcasting  or  electronics  nature  with  Westinghouse  Electric 
and  Manufacturing  Company,  radio  station  WBAL,  Baltimore,  Maryland, 
Bendix  Aviation,  Johns  Hopkins  University,  and  television  station  WBAL 
-TV,  Baltimore,  among  others.  For  the  two  and  a  half  years  immediately 
preceding  his  joining  KARD-TV,  he  was  chief  engineer  of  television 
station  KTVH,  Hutchinson,  Kansas,  the  first  television  station  in  Kansas. 
In  addition  to  his  position  as  chief  engineer,  his  record  shows  that  he  is 
a  vice  president  and  director  of  Wichita  TV  and  purchased  10,000  shares 
of  its  common  stock.  (R.  5622-23). 

There  is  no  suggestion  that  Wichita  TV  did  not  intend  to  make  the 
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full  use  of  Mr.  Compton’s  services  at  the  time  the  proposal  was  present- 

j 

ed,  and  there  is  no  evidence  that  the  procedure  actually  adopted  by  Wichita 
TV  was  in  any  respect  inferior  to  the  original  propoibal.^^  In  fact,  it  is 
obvious  that  Mr.  Compton’s  services  were  propose(^  to  the  extent  they 
were  in  the  hearing  only  because  Wichita  TV  could  pot  then  be  assured 

I 

of  the  availability  of  a  fully  qualified  chief  engineer.  There  is  no  indica¬ 
tion  in  the  decision  that  the  Commission  accorded  Wichita  TV  a  preference 
on  the  basis  of  its  proposal  to  make  use  of  Mr.  Compton’s  services.  It 

I 

is  clear  that  this  departure  from  its  hearing  propos^  casts  no  reflection 
on  the  bona  fides  or  the  reliability  of  the  Wichita  Tvj  program  proposals 
or  their  effectuation  with  technical  competence.  | 

j 

KFH  also  pointed  to  the  fact  that  Mr.  DeVries^  shown  at  the  hear¬ 
ing  as  being  under  contract  with  Wichita  TV  as  a  producer  and  director 
(R.  8059),  had  not  come  to  Wichita  to  assume  his  duties  with  the  station. 
This  is  true,  but  it  is  not  disputed  that  every  effort  was  made  to  persuade 
Mr.  DeVries  to  assume  these  duties  two  and  one  halt  years  later  upon 

the  grant  of  the  construction  permit,  including  paying  his  expenses  to 

1 

Wichita  to  discuss  the  situation.  But  Mr.  DeVries  Concluded  for  per¬ 
sonal  reasons  not  to  leave  the  position  in  Buffalo,  Npw  York  which  he 

1 

had  held  for  several  years,  and  KARD-TV  was  therefore  unable  to  make 

i 

use  of  his  services.  (R.  5511).  There  is  no  basis  fbr  a  claim  that 
Wichita  TV  did  not  intend  at  the  time  of  the  hearing  to  acquire  the  ser¬ 
vices  of  Mr.  DeVries,  and  the  Commission’s  decision  specifically  held 
the  contract  with  Mr.  DeVries  to  be  immaterial.  (R.  8262).  His 
failure  to  come  with  KARD-TV  cannot,  therefore,  b|  held  to  be  a  material 
change  in  the  Wichita  TV  situation,  and  could  not  hate  any  impact  on  the 

j 

decision  favoring  Wichita  TV.  | 

i 

The  third  matter  relating  to  the  KARD-TV  sta^f  pointed  to  by  KFH 

I 

relates  to  Mr.  Maloney,  program  director  of  the  station  and  an  officer 

- —  -  I 

KFH  pointed  to  certain  equipment  failures  during  the  initial  weeks  of  oj)eration.  but  most  of  them 
were  of  a  minute  or  less  in  duration,  and  the  bulk  of  the  time  lost  was  causedj  by  a  deficient  item  of 
equipment  which  the  manufacturer  agreed  to  redesign  and  replace.  (R.  5825{-26). 


and  director  and  subscriber  to  0.  63%  of  the  stock  of  the  corporation. 

(R.  8032,  8232)  There  is  no  substantial  dispute  about  the  facts  respect¬ 
ing  Mr.  Maloney.  Prior  to  the  hearing  he  entered  into  an  employment 
contract  with  Wichita  TV  whereby  he  would  be  its  program  director. 
Although  the  contract  did  not  require  him  to  assume  his  duties  until 
after  completion  of  all  litigation  affecting  the  construction  permit,  he 
testified  at  the  hearing  to  his  intention  to  assume  his  duties  with  the 
station  immediately  after  the  grant.  (R.  3650-51;  Tr.  8030-31).  When, 
more  than  two  years  later,  a  grant  was  made,  his  personal  situation  at 
the  time  made  him  unwilling  immediately  to  come  to  Wichita  to  take  his 
position  there,  and  because  the  terms  of  the  contract  did  not  require  him 
to  do  so,  Wichita  TV  did  not  feel  that  it  could  press  him  to  do  so.  Be¬ 
tween  the  time  of  the  grant  and  the  time  of  the  Commission's  ruling 
denying  the  KFH  petitions,  he  was  therefore  being  carried  as  program 
director  on  a  leave  of  absence  basis.  The  president  of  Wichita  TV  stated 
that  when  the  KARD-TV  permanent  operation  was  imminent  Mr.  Maloney 
would  again  be  asked  to  assume  his  duties  immediately  and  if  his  contract 
still  did  not  require  his  presence  and  he  remained  unwilling  to  come  at 
that  time,  Wichita  TV  would  take  other  steps  to  fill  the  position  of  program 
director.  (R.  5503-04)  Mr.  Maloney  stated  under  oath  that  he  still 
intended  to  assume  his  duties  when  his  contract  required  him  to  do  so. 

(R.  5508) 

There  are  no  facts  here  which  would  warrant  a  change  in  the  Com¬ 
mission's  decision.  There  is  no  basis  for  any  claim  that  the  representa¬ 
tions  were  not  truthful  when  made,  and  Mr.  Maloney's  failure  to  assume 
his  duties  with  the  station  cannot  be  ascribed  to  any  cause  within  the 
corporation's  control.  Even  if  we  were  to  assume  that  the  representation 
concerning  Mr.  Maloney's  participation  cannot  now  be  fulfilled,  that 
fact  could  not  act  to  disturb  the  Commission's  preference  for  Wichita  TV. 
The  Commission  did  not  base  any  preference  for  Wichita  TV  on  his  par¬ 
ticipation;  rather  that  participation  served  only  to  decrease  slightly  the 
weight  of  a  slight  preference  accorded  KFH  on  the  basis  of  greater 
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broadcast  experience.  (R.  8264)  It  is  clear  that  eyen  with  the  total 

i 

removal  of  this  limited  benefit  to  Wichita  TV,  that  applicant  would  have 

I 

been  preferred  because  of  its  superior  program  proposal  respecting 
educational  programs  and,  decisively,  because  of  tl^e  substantial  pre- 

i 

ference  accorded  it  on  the  basis  of  diversification  o^  the  media  of  mass 

i 

communications.  Moreover,  even  if  the  Commission  were  compelled 
to  re-evaluate  the  broadcast  experience  criterion  on  the  basis  of  now 
existing  facts,  the  preference  awarded  to  KFH  couldj  not  possibly  be 

i 

greater  than  was  accorded  it  at  the  hearing.  For,  a^  noted  above,  Wichita 
TV  now  has  an  officer,  director,  and  holder  of  twic^  the  stock  subscribed 
by  Mr.  Maloney,  its  chief  engineer,  Mr.  Marye,  wl^ose  radio  and  tele¬ 
vision  experience  is  substantial.  And,  since  the  issuance  of  the  decision 
Mr.  Webb,  vice  president,  director  and  general  maijager  of  KFH,  has 

I 

died.  (R.  5512,  7967)  Mr.  Webb  was  proposed  to  lie  the  general  manager 
of  the  proposed  KFH  television  station  and  he  was  th^  only  principal  of 
KFH  with  broadcast  experience  who  was  proposed  to  participate  in  the 
day-to-day  affairs  of  the  corporation.  (R.  8261)  His  death  therefore 
has  deprived  KFH  of  a  principal  factor  in  its  preference  on  the  basis  of 
broadcast  experience.  Subsequent  events  brought  about  by  the  passage  of 
time  have,  therefore,  improved,  if  anything,  the  Wiqhita  TV  comparative 
position  arising  from  the  broadcast  experience  of  key  personnel.  All  of 
these  matters  were,  of  course,  before  the  Commission  at  the  time  of  its 
acting  upon  the  orders  being  appealed. 

i 

The  facts  as  to  the  final  staff  change  pointed  to  by  KFH  are  also 
not  in  dispute.  Charles  Brown,  holder  of  approximately  4. 7%  of  the 
corporation's  stock,  was  proposed  as  a  salesman  for  the  station.  At 

I 

the  time  of  the  hearing  he  was  on  a  tour  of  duty  with  the  Air  Force  and 
it  was  planned  that  he  would  assume  his  duties  with  tlie  station  when  he 
completed  that  tour  of  duty.  (R.  8059)  When  he  returned  to  Wichita  he 

waited  for  the  Commission's  decision  for  a  period  of  Several  months  but 

1 

when  it  became  clear  that  the  decision  would  not  be  fGjrthcoming  in  the 
near  future  he  established  a  business  of  his  own,  to  v^hich  he  devoted 
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all  of  his  time.  He  was  therefore  unable  to  become  a  KARD-TV  sales¬ 
man  when  the  grant  was  finally  made.  (R.  5724). 

Charles  Brownes  proposed  participation  as  a  staff  member  of 
Wichita  TV  was  a  factor  considered  by  the  Commission  in  preferring 
Wichita  TV  over  KFH  with  respect  to  integration  of  ownership  with  day- 
to-day  management  of  the  station.  His  contribution  to  that  preference 
was  limited  however,  in  view  of  his  relatively  small  stock  holding  and 
the  fact  that  he  was  not  an  officer  or  director  of  the  corporation  and  was 
proposed  to  hold  no  position  of  a  supervisory  or  policy  making  nature. 

(R.  8059,  8261)  Maloney’s  proposed  participation  also  figured  in  the 
integration  consideration,  to  the  extent  of  the  0.  63%  of  stock  to  which  he 
had  subscribed.  (R.  8261) 

If  we  were  to  assume  that  the  integration  of  Charles  Brown  and 

Maloney  were  eliminated  from  consideration,  and  no  consideration  were 

given  to  additional  integration  for  which  Wichita  TV  would  clearly  be 

12 

given  credit  on  the  basis  of  Current  facts,  the  extent  of  full  time  integra 
tion  would  be  reduced  from  about  35%  to  about  30%.  (R.  8032,  8232, 
8261)  On  the  other  hand,  the  Commission  concluded  that  the  only  integ¬ 
ration  for  which  KFH  could  Claim  credit  derived  from  the  fact  that  Mr. 
Webb,  who  was  an  officer  arid  director  of  KFH  and  held  an  option  for  6% 
of  KFH’s  stock  (R.  8261,  7967,  7979),  would  be  the  general  manager 
of  its  proposed  television  station.  (R.  8261)  But  Mr.  Webb  has  since 
died.  Thus,  evaluating  the  change  in  integration  since  the  decision  in 
the  manner  most  favorable  to  KFH,  Wichita  TV  has  lost  approximately 
one -seventh  of  the  very  substantial  integration  it  had  proposed,  and  KFH 
has  lost  all  of  its  proposed  integration.  The  Commission’s  conclusion 
that  Wichita  TV  was  entitled  to  a  significant  preference  on  the  basis  of 
greater  integration  of  ownership  with  management  cannot  therefore  be 
said  to  have  been  weakened  by  consideration  of  events  taking  place  sub¬ 
sequent  to  the  decision. 

See.  e^.,  R.  5623. 
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The  discussion  above  has  described  all  of  the  {personnel  changes 
claimed  by  KFH  as  requiring  a  rehearing  and  has  deijnonstrated  that 
none  of  them,  considered  either  separately  or  together,  could  have  any 
material  impact  on  the  Commission’s  decision  grant jng  the  Wichita  TV 

application.  Since  the  basic  KFH  charge  was  that  th^se  changes  affected 

i 

the  reliability  of  the  Wichita  TV  proposals,  we  think jthat  a  further  point 
should  be  made.  First,  KFH  itself  has  experienced  personnel  changes 
which  would  make  impossible  complete  compliance  v|ith  its  staff  pro- 
posals.  In  addition  to  the  loss  of  Mr.  Webb,  it  has  also  lost  the  services 
of  several  employees  of  its  standard  broadcast  station  who  were  proposed 
as  key  television  employees  and  who  would  therefore |  presumably  not  be 
available  to  any  KFH  television  station.  Included  an^ong  these  persons 
are  the  persons  it  proposed  to  place  in  charge  of  telqvis  ion  programs  and 
its  proposed  public  service  director.  (R.  5512)  W^  assume  that  KFH 
would  deny  that  these  changes  reflect  on  the  reliability  of  its  proposals. 

There  remains  for  discussion  only  one  further  allegation  by  KFH 
of  failure  by  Wichita  TV  to  conform  to  hearing  promises.  KFH  alleged 
to  the  Commission  that  Wichita  TV  has  failed  to  live  up  to  its  representa¬ 
tion  that  it  would  screen  network  and  film  programs  so  as  to  prevent  the 
broadcast  before  nine  in  the  evening  of  programs  unsuitable  for  children's 

i 

viewing,  and  that  it  has  failed  to  live  up  to  its  representation  that  plans 
had  been  developed  to  see  to  it  that  high  quality  film  '^as  presented  over 

I 

the  station.  (R.  5401-03)  Wichita  TV  specifically  denied  that  there 
had  been  a  failure  to  live  up  to  these  representationsl  (R.  5515-16) 

The  allegation  concerning  network  programs  c^n  be  disposed  of 

I 

briefly.  Wichita  TV  represented  at  the  hearing  that  ^  the  network  were 

j 

to  schedule  programs  before  nine  in  the  evening  whic^h,  based  on  past 

1 

experience  with  the  program  series  in  question,  Wichita  TV  feared  might 

i 

be  unsuitable  for  children,  the  program  would  eitherjbe  carried  on  a 
delayed  basis  at  a  later  hour  or  would  be  cancelled.  |(R.  8069,  8236) 
During  October  1955  the  then  regular  NBC  affiliate  hi  Wichita  became 
technically  incapable  of  carrying  the  network  prograijns,  and  KARD-TV 


volunteered  to  broadcast  them  on  an  emergency  basis,  and  did  carry 

I 

them  for  six  days  in  order  that  the  Wichita  public  would  not  be  deprived 
of  network  programs  to  which  it  had  become  accustomed  during  the 
period  the  regular  affiliate  was  on  the  air.  These  programs,  including 
the  commercial  programs,  were  carried  by  KARD-TV  without  charge, 
as  a  public  service,  because  it  was  feared  that  compensation  negotia¬ 
tions  would  not  be  completed  in  time.  (R.  5515-16) 

Wichita  TV  was  familiar  with  the  NBC  programs  and  on  the  basis 
of  that  familiarity  felt  confident  that  none  of  the  programs  carried  before 
nine  in  the  evening  would  be  unsuitable  for  children.  And  in  fact  none 
was  unsuitable.  (R.  5515-16)  KFH  has  denied  none  of  the  foregoing 
facts  (see  R.  5757)  but  instead  has  argued  that  Wichita  TV  promised  at 
the  hearing  that  it  would  preview  certain  network  programs  and  carry 
them,  if  at  all,  only  on  a  delayed  basis,  even  if  Wichita  TV  had  no  basis 
for  believing  they  might  be  unsuitable  (R.  5757  -  58)  This  is  not  true 
(Tr.  8175-76),  and  Wichita  TV  has  not,  therefore,  departed  from  any 
promise  r^arding  network  programs  even  in  the  brief  six  day  period 
under  consideration. 

The  factual  situation  concerning  the  KARD-TV  film  programs  is 
somewhat  more  complicated.  Mr.  Webb^s  statement  in  the  November 
15,  1955  KFH  petition  contained  an  allegation  that  he  was  advised  that 
most  of  the  feature  films  broadcast  by  KARD-TV  were  not  first  or  even 
second  run  television  presentations  in  the  Wichita  area  and  that  few 
were  recognizable  as  high  quality  productions  when  first  released,  and 
it  also  contained  Webb’s  descriptions  of  several  of  the  feature  film  pro¬ 
grams  allegedly  carried  by  KARD-TV  prior  to  nine  in  the  evening. 
Although  Webb  did  not  express  the  opinion  that  these  films  were  unsuit¬ 
able  for  children,  he  apparently  sought  to  imply  as  much,  and  KFH 
argued  in  its  petition  that  Wichita  TV  had  fallen  short  of  its  policy  com¬ 
mitment  by  carrying  them.  (R  5431,  5435-36,  5402-03) 

In  reply  to  this  aspect  of  the  KFH  petition,  Wichita  TV  submitted 
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an  affidavit  of  Jack  N.  Park,  assistant  program  direjitor.  Mr.  Park 
stated  that  95%  of  the  KARD-TV  films  were  first-run[  presentations  for 

Wichita  and  that  most  of  them  were  procured  on  the  basis  of  contracts 

i 

with  film  suppliers  on  a  ’’first  run  in  the  market”  andl  ’’one  run,  one 
play”  basis.  (R.  5654-5^  Wichita  TV  also  suppliec^  a  list  of  all  of  the 

i 

evening  feature  films  it  had  carried,  including  featuijes  starring  Charles 
Laughton,  C.  Aubrey  Smith,  Merle  Oberon,  Robert  ponat,  Roland 

I 

Young,  Lawrence  Olivier,  Ralph  Richardson,  Lesliel  Howard,  Raymond 

i 

Massey,  Constance  Moore,  Anna  Neagle,  Franchot  Tone,  Vivian  Leigh, 

i 

James  Mason,  Miriam  Hopkins,  Rex  Harrison,  and  tjTudith  Anderson, 
among  others.  (R.  5677-85) 

I 

1 

Park  also  replied  to  the  allegations  concerning  the  appropriateness 
of  film  programs  for  children.  He  stated  that  all  filjns  were  previewed 
for  acceptability  (R.  5655)  and  he  also  replied  in  detail  to  the  descrip¬ 
tions  of  the  programs  given  by  Webb.  (R.  5655-60)  |  For  example,  one 
film  series  complained  of  was  a  serial  specifically  (Resigned  for  children 
and  taken  from  a  comic  strip,  and  approved  by  the  I^egion  of  Decency 
and  the  Motion  Picture  Code  organization  as  suitable  for  children. 

(R.  5655-56)  Other  pr(^rams  were  similarly  designed  for  children, 
and  none  was  objectionable.  (R.  5656-60)  In  the  cafje  of  one  series  the 

pilot  print  was  perfectly  acceptable  for  children  but  ks  the  series  pro- 

i 

gressed  it  was  felt  that  it  was  becoming  rather  adult!,  and  its  time  was 
changed  to  a  later  hour.  This  change  was  made  befclre  KFH  filed  its 

I 

petition  attacking  this  program.  (R.  5658)  The  statements  made  by 

i 

Park  were  carefully  checked  for  accuracy  by  the  president  and  others 
associated  with  KARD-TV  both  before  and  after  Parjt  signed  the  affidavit 
containing  them,  and  they  are  believed  to  be  correctj.  (R.  5822)  Although 

i 

KFH  responded  to  the  opposition  containing  the  Parl^  statement  it  pre¬ 
sented  no  affidavit  by  Webb  or  anyone  else  contesting  the  accuracy  of 
these  statements  of  fact  presented  in  affidavit  form  by  Wichita  TV. 

If  the  matter  had  ended  there  we  submit  that  t^ere  would  have 
been  no  question  but  that  KFH  had  presented  nothing!  warranting  a 


reopening  of  the  record.  It  stood  conceded  that  no  network  programs 
unsuitable  for  children  were  carried  before  nine  in  the  evening;  the  fact 
that  virtually  all  KARD-TV  films  were  presented  on  a  first  run  basis 
in  Wichita  stood  undenied;  and  it  was  unchallenged  that  KARD-TV  had 
established  a  screening  procedure  to  weed  out  unsuitable  films,  and 
believed  that  it  had  been  successful  in  this  weeding  out  process  and  that 
the  films  it  had  presented  were  of  high  quality.  It  is  true  that  KFH 
asserted  that  many  of  the  films  were  not  of  high  quality  and  that  some 
were  unsuitable  for  children,  but  Wichita  TV  had  never  proposed  to 
follow  programming  standards  of  appropriateness  or  quality  established 
for  it  by  KFH,  and  there  was  no  question  but  that  Wichita  TV  had  made 
every  effort  to  live  up  to  its  own  standards.  Since  it  received  no  deci¬ 
sional  preference  for  these  policies  in  any  case,  despite  the  fact  that 
there  was  no  indication  that  KFH  proposed  to  follow  such  policies 
{R.  8247  ,  7984),  it  is  clear  that  the  only  question  presented  by  the  KFH 
allegations  was  whether  Wichita  TV  had  been  reliable  in  following  its 
own  announced  policies,  and  it  was  clear  that  it  had  been  reliable. 

However,  the  matter  did  not  end  there.  In  December  1955,  after 
the  filing  of  the  Wichita  TV  opposition  containing  the  Park  affidavit, 
Wichita  TV  changed  Park’s  staff  assignment  so  as  to  limit  his  sphere 
of  responsibility,  and  following  this  change  he  resigned.  (R.  5822) 

On  January  28,  1956,  he  signed  an  affidavit  on  behalf  of  KFH  which  in 
essence  contradicted  many  of  the  statements  he  had  made  in  his  affidavit 
for  Wichita  TV  and  also  made  a  number  of  other  allegations  most  of 
which  were  clearly  designed  to  malign  the  Wichita  TV  general  manager. 
(R.  5785^93)  KFH  tendered  this  affidavit  to  the  Commission  on  Febru¬ 
ary  1,  1956,  along  with  an  affidavit  from  the  KFH  manager  who  had  re¬ 
placed  Mr.  Webb  stating  how  he  happened  to  have  obtained  the  affidavit, 
and  together  with  a  motion  seeking  leave  to  file  the  affidavits  with  the 
Commission  in  connection  with  its  petition  for  rehearing  of  November 
15,  1955.  (R.  5781-84)  Wichita  TV  opposed  this  motion  and  filed  with 
that  opposition  a  number  of  affidavits  and  other  documents  which  will  be 
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described  hereafter.  (R.  579  5-5829)  I 

I 

Wichita  TV  agrees  that  if  the  second  Park  affidavit  had  been 
credited  by  the  Commission  there  would  have  been  raised  the  narrow 

question  of  fact  whether  Wichita  TV  had  during  its  interim  operation 

i 

fulfilled  its  commitments  concerning  film  programs  which  had  been 

! 

discussed  above.  Wichita  TV  submits  that  even  if  there  were  an  issue 

j 

of  fact  on  this  limited  subject  there  would  be  no  bas^  for  a  change  in 

I 

the  Commission  decision  favoring  Wichita  TV  over  jCFH  in  view  of  the 
fact  that  the  Commission  considered  these  policies  to  be  decisionally 
insignificant.  But  the  Commission  rejected  the  second  Park  affidavit 

and  Wichita  TV  believes  that  it  acted  properly  in  do^g  so,  because  the 

i 

second  Park  Affidavit  was  clearly  not  entitled  to  the|  dignity  of  serious 
consideration. 

The  second  Park  affidavit  attempted  to  deny  in  large  part  the 
statements  made  in  the  first  Park  affidavit.  For  example:  (a)  the  first 

I 

affidavit  stated  that  the  KARD-TV  operation  was  excjellent  with  much 
public  service  programming  (R.  5650)  whereas  the  ^econd  affidavit  said 
that  the  station’s  programming  was  bad  (R.  57  86);  (b)  the  first  affidavit 

i 

said  that  all  of  the  programming  personnel  hired  by  |KARD-TV  had 

I 

excellent  experience  for  their  particular  duties  (R.  ^651),  whereas  the 

] 

second  affidavit  said  that  many  inexperienced  persoi^el  were  hired  for 
the  program  department  (R.  57  86);^"^  (c)  the  first  affidavit  said  that 
KARD-TV  personnel  were  required  to  read  the  corporation’s  statement 

I 

of  policy,  which  included  the  NARTB  Code  and  the  P^CC  Blue  Book, 

(R.  5651),  whereas  the  second  affidavit  specifically  [referred  to  this 
statement  and  denied  that  Park  had  read  the  Blue  Bqok  (R.  5786); 

Although  the  decision  shows  that  only  Wichita  TV  had  the  policy  concerning  programs  unsuitable 
for  children,  and  that  Taylor,  for  example,  had  made  no  arrangements  for  ^e  purchase  of  films  and  had 
never  reduced  its  policies  to  writing  (R.  8007,  8023,  8230),  Wichita  TV  wasj  accorded  no  preference  for 
its  efforts  in  these  areas.  (R.  8247)  j 

This  conflict  was  capable  of  resolution  by  the  Commission  on  the  pleadings,  because  Wichita  TV 
had  submitted,  under  oadi,  biographical  descriptions  of  all  of  the  KARD>TV|S  program  personnel,  and 

the  correctness  of  these  descriptions  was  never  disputed  (R.  5661-76)  j 

\ 

It  is  undisputed,  however,  that  it  was  his  duty  to  do  so.  (See  R.  5519*|20) 
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(d)  the  first  affidavit  stated  that  95%  of  the  KARD-TV  films  were  first- 
run  productions  for  Wichita  (R.  5&54),  whereas  the  second  affidavit 
claimed  that  this  statement  was  a  ”gross  exaggeration'’  (R.  5787); 

(e)  the  first  affidavit  stated  that  Webb’s  comments  about  the  entertain¬ 
ment  films  carried  by  KARD-TV  showed  that  ”whoever  did  the  monitor¬ 
ing  had  no  real  knowledge  of  monitoring  of  [sic,  probably  should  be 
”or”]  television  film  work”  (R.  5654),  whereas  the  second  affidavit 
stated  that  the  statements  in  the  Webb  affidavit  were  substantially 
correct  (R.  5791);  and  (f)  the  first  affidavit  stated  that  all  KARD-TV 
films  are  previewed  to  be  certain  that  the  policy  against  carrying  films 
unsuitable  for  children  at  an  early  hour  was  carried  out,  (R.  5655), 
whereas  the  second  affidavit  states  that  only  limited  previewing  was 
done  at  any  time  and  after  the  6-day  NBC  program  period  even  this 
monitoring  was  discontinued.  (R  5787-88)  Comparison  of  the  two 
affidavits  shows  other  comparable  contradictions.  (See  R.  5650-60, 
5785-93).  Manifestly,  one  or  the  other  of  these  sworn  affidavits  con¬ 
tains  numerous  misstatements,  too  many  for  them  to  have  been  made 
inadvertently.  But  Park  himself  in  his  second  affidavit  tried  to  claim 
inadvertence  as  the  explanation.  (R.  578  5). 

The  second  affidavit  states  that  the  first  contains  ’’misleading 
statements.  ”  (R.  5785)  But  his  attempt  to  explain  how  he  came  to 
make  them  is  incredible  on  its  face  and  was  proved  by  Wichita  TV  to  be 
untrue. 

Park  did  not  deny  that  he  made  the  statements  contained  in  the 
first  affidavit.  He  did  not  deny  making  them  under  oath.  He  did  not 
claim  that  coercion,  pressure,  fear  of  losing  his  job,  or  any  other  such 
factor  persuaded  him  to  make  ’’misleading  statements.  ”  He  conceded 
that  he  participated  in  the  preparation  of  the  statement.  He  did  not 
even  claim  that  he  signed  the  affidavit  without  reading  it.  His  sole  at¬ 
tempt  at  e:q>lanation  is  that  he  did  not  have  ’’adequate  opportunity  to  read 

It  is  undisputed,  however,  that  this  statement  constituted  a  conservative  rendering  of  Park's  own 
statement,  concerning  a  department  for  which  he  was  responsible,  to  the  KARD-TV  manager.  (R.  5828-29) 
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it  carefully  ...  'MR*  5785)  He  thus  concedes  tha^t  he  read  it,  but 
not  "carefully. " 

Such  an  explanation  simply  will  not  do.  It  mignt  serve  to  explain 
one  or  two  contradictions  of  brief  statements  buried  jin  a  lengthy  affida¬ 
vit,  or  added  detail  to  change  the  inferences  to  be  drawn  from  a  state¬ 
ment.  It  simply  cannot  explain  this  second  affidavit  iwhich  directly  con¬ 
tradicts  page  after  page  of  the  material  in  the  first  ajffidavit.  Therefore 
his  attempt  in  his  second  affidavit  to  explain  the  firsj;  is  clearly,  on  its 
face,  untrue.  | 

I 

j 

There  is  also  independent  and  unrefuted  documentary  evidence, 
presented  to  the  Commission,  that  the  explanation  is  untrue.  Before 

I 

the  first  statement  signed  by  Park  was  completed,  a  draft  of  a  large 

i 

part  of  it  was  prepared.  This  draft  was  dictated  to  i  stenographer  in 
Park’s  presence.  The  stenographer  filed  an  affidavit  testifying  to  the 
fact  that  as  each  sentence  or  group  of  sentences  on  tl^e  same  subject 

I 

was  dictated  to  her,  Mr.  Park  was  asked  whether  th^y  were  true  and 
correct  and  he  confirmed  that  they  were.  After  the  cjraft  was  prepared 
from  the  stenographic  notes,  the  draft  was  handed  to |  Park  for  him  to 

I 

proofread.  The  next  day  Park  handed  the  draft  to  th^  KARD-TV  office 
manager.  The  draft  then  contained  corrections  mad^  in  red  ink  by  a 
ball  point  pen.  Park  customarily  used  a  ball  point  p^n  with  red  ink. 

i 

The  office  manager  testified  that  Park  told  him  that  l^e.  Park,  had 
made  corrections  on  the  draft.  (R.  5808-10)  I 

i 

I 

The  draft  containing  the  corrections  in  Park’s  handwriting  was 
filed  with  the  Commission  as  a  part  of  the  original  copy  of  the  Wichita 
TV  opposition  to  the  KFH  motion  to  file  affidavits  (R.|  5811-17)  and 

i 

photc^raphic  copies  of  the  corrected  draft  were  filed  with  the  other  copies 
of  the  Wichita  TV  opposition.  Inspection  will  show  that  Park  made 

I 

detailed  corrections  on  almost  every  page  of  the  drafi,  and  it  is  impos¬ 
sible  that  he  did  so  without  reading  it  carefully.  Of  the  six  statements 

i 

in  the  first  affidavit  which  were  listed  above  as  being! examples  of 
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conflicts  between  the  two  affidavits  (pp.  23-24,  supra) ,  five  were  con¬ 
tained  in  the  draft  which  was  corrected  in  detail  by  Park.  The  sixth 
statement  was  made  orally  by  Park  and  was  therefore  incorporated  in 
the  final  statement  which  he  signed.  (See  note  16,  p.  24,  supra)  None 
of  the  above  facts  was  contradicted  by  KFH  in  its  response  to  the 
Wichita  TV  opposition  (R.  5830-53),  either  by  another  Park  statement 
or  by  any  other  affidavit. 

The  Commission  was  thus  in  a  position  to  know  that  Park’s 
’’explanation”  of  the  differences  between  the  two  affidavits  was  disin¬ 
genuous  at  best,^^  and  was  also  in  a  position  to  judge  between  the  two 
affidavits  in  a  number  of  respects  on  the  basis  of  independent  and  uncon¬ 
troverted  evidence.  It  was  also  in  a  position  to  know  that  certain  state¬ 
ments  in  the  second  affidavits  which  were  unrelated  to  the  first  affidavit 
were  untrue.  For  example.  Park  noted  the  fact  that  Mr.  McCoy,  a  vice 
president  and  staff  member  of  Wichita  TV,  was  in  the  hospital,  and  Park 
ascribed  his  illness  to  harassment  by  the  Wichita  TV  general  manager, 
whereas  in  fact,  as  shown  by  the  statement  of  Mr.  McCoy’s  physician, 
Mr.  McCoy  was  hospitalized  for  a  condition  which  arose  more  than  a 
year  before  the  grant  was  made.^®  In  view  of  these  facts,  the  Commis¬ 
sion  was  in  a  position  to  determine  that  the  second  Park  affidavit  was 
completely  untrustworthy  and  could  not  therefore  advance  KFH’s  cause 
It  was  thus  fully  justified  in  denying  the  KFH  motion  for  leave  to  have 

It  could,  we  suppose,  be  argued  that  he  meant  only  that  he  had  not  read  the  final  draft  "carefully" 
but  had  read  the  first  draft  "carefully."  But  since  the  first  draft  contained  almost  all  of  the  material 
statements  contained  in  the  final  draft  and  controverted  in  the  second  affidavit,  such  an  interpretation 
could  not  serve  to  provide  any  justification  for  the  conflict  between  the  two  affidavits. 

R.  5793,  5827.  Similarly.  Park  Was  wrong  when  he  said  that  McCoy  had  disposed  of  his  stock  to 
another  KARD-TV  staff  member  (R.  5793,  5818),  and  was  wrong  when  he  said  Mr.  Maloney  was  em¬ 
ployed  by  NBC.  (R.  5786.  5821,  5828) 

The  power  of  the  Commission  to  reject  allegations  of  fact  under  situations  such  as  this  is  confirmed 
by  United  States  v.  Pierce  Auto  Freight  Lines,  supra,  and  more  recently  by  Columbia  Empire  Telecasters 
V.  Federal  Communications  Commission,  97  U.  S,  App.  D.C.  112,  228  F.  2d  459  (1956),  where  despite 
the  existence  of'  conflicting  affidavits  on  a  highly  material  issue  (see  J.  App.  in  Case  12, 529,  pp.  305- 
330,  333-34)  and  despite  strenuous  arguments  by  appellant  (App.  Br.  in  Case  12,529,  pp.  32-3Q,  this 
Court  affirmed  the  Commission’s  ruling  that  rehearing  was  not  warranted. 
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the  second  Park  affidavit  considered  in  connection  with  the  petition  for 
rehearing.  | 

KFH  has  argued  at  some  length  that  the  Commission's  opinion 
denying  rehearing  did  not  provide  adequate  reasons  ior  its  action.  Of 
course,  even  if  that  were  true,  it  would  provide  no  grounds  for  granting 
the  relief  KFH  specifically  seeks  from  this  Court  —  jthat  the  Commis¬ 
sion  be  required  to  hold  a  further  hearing.  (App.  BiF. ,  p.  50)  For  if 
the  Commission  had  erred  by  furnishing  insufficient  reasons  for  its 
action,  the  appropriate  relief  would  be  an  order  reqijiiring  the  Commis- 

I 

Sion  to  provide  those  reasons.  I 

I 

I 

But  KFH  is  wrong  in  its  assertion  that  insuffic^nt  reasons  were 
provided.  As  we  have  pointed  out  earlier,  its  primajry  argument  —  that 

i 

the  Wichita  TV  programming  had  not  conformed  to  hearing  proposals  — 
was  rejected  by  the  Commission  because  Wichita  TV  was  engaged  in 
interim  operation,  and  the  Commission's  characterization  of  that  opera- 

i 

tion  as  outside  the  hearing  issues  and  not  appropriate  for  consideration 
in  a  comparative  hearing  (R.  8276)  was  almost  identical  in  terms  with 
the  characterization  used  by  KFH  itself  in  arguing  th^  irrelevancy  of 
interim  operation.  (Seep.  10,  supra. )  Clearly,  wiih  respect  to  the 
major  KFH  argument  the  Commission  has  provided  £;ufficient  reasons 
for  its  action. 

j 

We  have  seen  that  the  other  KFH  allegations  relate  to  minor 
matters,  matters  which  were  held  in  the  decision  to  be  of  no  importance, 
or,  in  the  two  cases  where  changes  alleged  were  relevant,  the  changes, 

I 

even  if  correctly  alleged,  were  of  such  little  importance  that  they  could 
have  no  perceptible  impact  on  the  Commission's  decision.  The  Commis¬ 
sion  held  that  these  allegations  were  without  merit.  |We  submit  that 

j 

this  is  a  sufficient  characterization  of  such  inconseqijiential  matters,  and 

I 

a  comparaole  holding  has  been  affirmed  by  this  Cour^.  Columbia  Empire 
Telecasters  v.  Federal  Communications  Commission,  supra.^^ 

I 

I  ■  ^  ,  —  I 

There  the  Commission  ruled  that  the  matters  alleged  did  not  warrant  reihearing,  a  comparable 
holding.  Oregon  Television.  Inc. ,  9  Pike  &  Fischer  RR  1401,  1456a  (1954)  | 
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C.  The  Enterprisef  Butterfiel(f  and  McClatchy  ^ 

Cases  Do  Not  Require  Reversal  Of  The  Com- 
mission^s  Ruling, _ _ 

KFH  has  relied  heavily  on  the  Enterprise,  Butterfield  and 
McClatchy  cases  in  support  of  its  position  that  rehearing  was  required 
here.  (App.  Br. ,  pp.  22-23)  But  those  cases,  which  held  that  the 
Commission  had  abused  its  discretion  in  refusing  to  order  a  rehearing, 
were  fundamentally  different  from  this  case.  For  in  all  of  those  cases 
the  successful  applicants  had,  subsequent  to  the  hearing,  made  funda¬ 
mental  changes  in  their  proposals  from  those  on  which  they  had  gone  to 
hearing,  thus  invalidating  the  comparative  proceedings.  Moreover,  it 
was  clear  from  their  face  that  these  changes  in  proposals  rendered  the 
applicants  less  desirable  in  comparison  with  the  other  applicants  in  the 
proceedings  than  they  had  been  at  the  time  of  the  hearing.  But  the  Com¬ 
mission  either  would  not  or  could  not  determine,  on  the  basis  of  plead¬ 
ings  alone,  the  degree  to  which  these  changes  would  affect  the  compara¬ 
tive  standing  of  the  various  applicants It  was  under  these  circumstances 
that  the  Commission’s  refusals  of  rehearing  were  reversed. 

The  instant  case  is  not  comparable.  Here  Wichita  TV  has  made 
no  change  in  its  proposals  and  thus  has  not,  as  did  the  successful 

The  Enterprise  Co.  v.  Federal  Comniunications  Commission,  97  U.  S.  App.  D.C.  374,  231  F.  2d 
708(1955),  c^.  351  U.S.  920(1956). 

22  W.  S.  Butterfield  Theatres,  Inc,  v.  Federal  Communications  Commission,  _ U.S.  App.  D.C. _ , 

_ F.  2d _  (Cases  No.  12527 .  «  al.,  decided  May  24,  1956),  rehearing  den. ,  237  F,  2d  552  (1956) 

McClatchy  Broadcasting  Co.  v.  Federal  Communications  Commission,  _ U.S.  App.  D.C. _ , 

_ F.  2d _  (Case  No.  12637,  decided  October  18,  1956) 

In  Enterprise  the  Commission  refused  to  consider  the  fact  that,  after  the  hearing,  the  successful 
applicant  entered  into  an  agreement  to  sell  32  1/2 of  the  station  to  a  person  whose  35^  interest  in 
another  applicant  had  been  the  primary  reason  for  preferring  the  successful  applicant  to  the  one  with 
whom  this  person  had  previously  been  associated.  In  Butterfield  the  successful  applicant  had  received 
a  preference  for  a  superior  studio  proposal,  but  after  the  hearing  {voposed  a  different  studio  which 
appeared  on  its  face  to  be  markedly  inferior;  had  been  found  to  be  on  a  par  with  the  other  applicants 
as  to  its  choice  of  transmitter  and  tower  location  and  height,  but  after  the  hearing  proposed  a  different 
location  which  was  clearly  inferior;  and  had  been  preferred  on  the  basis  of  its  proposed  programming, 
but  after  the  hearing  had,  by  application,  substantially  changed  its  fvogram  proposals.  This  court 
held  that  a  hearing  was  necessary  to  determine  the  effect,  if  any,  of  these  changes  on  the  comparative 
merits  of  the  various  applicants.  In  McClatchy,  which  had  been  a  very  close  case  before  the  Commis¬ 
sion,  the  successful  applicant  had,  a^ter  the  hearing,  proposed  a  transmitter  location  concededly  sub¬ 
stantially  inferior  to  ^t  on  which  it  went  to  hearing.  Again  a  further  hearing  was  required. 
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applicants  in  the  cases  cited  by  KFH,  sought  to  mak^  fundamental 

i 

changes  in  the  application  on  which  it  went  to  hearing.  On  the  contrary, 
Wichita  TV  has  gone  forward  with  all  possible  speed  in  an  effort  to  ac- 

i 

complish  its  proposals.  The  passage  of  time  and  changing  circumstances 
have,  it  is  true,  required  it  to  make  minor  changes  ^n  its  staff  from  its 
proposals  (just  as  KFH  had  been  compelled  to  do),  ai^d  have  permitted  it 
to  improve  both  its  interim  operation  and  its  permanent  studios  over 
those  proposed,  but  all  of  these  changes  have  been  miinor,  and  they  are 

25  I 

inevitable,  and  indeed  required.  The  evidence  of  record  fully  justifies 

the  Commission's  rejection  of  the  KFH  claim  that  these  changes  show  that 

i 

Wichita  TV  cannot  be  relied  on  to  effectuate  its  basic  proposals.  Indeed 
it  is  difficult  to  imagine  a  situation  where  there  would  be  fewer  or  less 

I 

important  changes  over  a  comparable  period  of  time.j  In  the  cases  cited 
by  KFH  the  Court  could  hold  that  the  Commission  had  abused  its  discre¬ 
tion  because  the  fact  that  changes  had  been  made  was  undisputed,  and 
because  the  impact  of  those  changes  on  the  basis  for  decision  was 

I 

^^palpably  significant  and  proximate."  Butterfield,  supra,  note  10. 

Here  there  was  no  change  in  proposals,  and  the  Comihission  was  well 
within  its  discretion  in  determining  that  KFH  had  failed  to  show  that  the 
Wichita  TV  performance  during  the  initial  months  of  its  operation  cast 
a  cloud  on  its  hearing  proposals.  | 

The  Supreme  Court  has  held  that,  because  of  th^  time  delay  inher¬ 
ent  in  the  disposition  of  difficult  and  carefully  considered  administrative 
proceedings,  and  the  likelihood  of  changes  in  circumstances  during  that 
time,  it  "has  been  almost  a  rule  of  necessity  that  rehearings  were  not 
matters  of  right,  but  were  pleas  to  discretion.  And  ijkewise  it  has  been 

I 

considered  that  the  discretion  to  be  invoked  was  that  qf  the  body  making 
the  order,  and  not  that  of  a  reviewing  body. "  Interstate  Commerce  Com¬ 
mission  V.  Jersey  City,  322  U.S.  503,  514-15,  64  S.  ^t.  1129,  1134-35 
(1944).  And  in  United  States  v.  Pierce  Auto  Freight  iLines,  327  U.S. 

515,  66  S.  Ct,  687  (1946),  the  Supreme  Court,  applying  the  Jersey  City 

The  Coin  mission  expects  licensees  to  make  adjustments  for  changes  in  citcurostances.  Indeed,  con¬ 
tinuing  sensitivity  to  changing  needs  is  an  important  criterion  of  comparative  decisions.  See,  e.g..  R. 8251. 
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doctrine  to  a  case  involving  a  grant  of  operating  authority,  such  as  the 
case  here,  held  that:  ''Only  a:  showing  of  the  clearest  abuse  of  discretion" 
could  invalidate  a  Commission  denial  of  rehearing.  In  the  Pierce  Auto 
case,  the  petition  for  rehearing  was  based  on  allegations  that  the  inter¬ 
vention  of  the  war  since  the  close  of  the  hearing  had  invalidated  all  of  the 
facts  on  which  the  grant  was  based,  but  the  Court  held  that  the  Commis¬ 
sion  could  properly  deny  the  petition,  on  the  basis  in  part  of  its  own 
knowledge  and  the  allegations  set  out  in  the  oppositions  to  petition  for 
rehearing.  322  U.S.  535,  66  S.  Ct.  697-98  (and  note  24).  The  Commis¬ 
sion  had  denied  rehearing  without  opinion.  Pierce  Auto  Freight  Lines  v. 
United  States,  57  F.  Supp.  192,  197  (D.  Ore.  1944),  reversed  by  Pierce 
Auto,  supra,  and  hence  without  a  statement  of  reasons. 

As  the  facts  set  forth  above  in  this  brief  show,  even  if  the  Com¬ 
mission's  discretion  were  not  nearly  as  broad  as  Section  405  of  the  Act 
and  the  Jersey  City  and  Pierce  Auto  cases  say  it  is,  its  holdings  here 
would  nevertheless  have  been  fully  justified.  For  even  if  it  were  re¬ 
quired  to  grant  rehearing  except  where  it  could  dispose  of  the  proceed¬ 
ing  as  though  on  a  motion  for  summary  judgment,  we  submit  that  its 
denial  of  rehearing  here  would  have  been  proper.  But  the  Commission's 
discretion  under  Section  405  is  far  broader  than  that,  and  necessarily 
so,  for  any  narrower  discretion  would  render  it  almost  incapable  of  dis¬ 
posing  finally  of  any  comparative  television  proceeding. 

We  have  adverted  above  to  the  Supreme  Court's  holding  that  the 
rule  of  broad  discretion  in  the  Commission  is  necessary  because  of 
the  delay  inherent  in  an  administrative  proceeding.  Nowhere  is  this 
need  greater  than  in  a  television  proceeding. 


Id.  at  322  U.S.  535,  66  S.  Ct.  697.  These  cases  affirmed  actions  of  the  Interstate  Commerce 
Commission,  whose  discretion  to  deny  rehearing  is  no  broader  than  is  that  of  the  Federal  Communica¬ 
tions  Commission.  Compare  Section  405  of  the  Communications  Act.  47  U.S.C.  Sec.  405,  widi 
Section  17  (6)  of  the  Interstate  Commerce  Act,  49  U.S.C.  Sec.  17(6). 
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The  last  major  amendment  to  the  Wichita  TV  application  was  filed 
in  September  1952  and  Station  KARD-TV  commenced  |  ope  ration  in  Sep¬ 
tember  1955.  During  that  period  of  time  the  growth  ^nd  change  of  the 
television  industry  was  phenomenal.  On  June  30,  19^2  there  were  108 
operating  commercial  television  stations;  on  Septeml^er  30,  1955  there 
were  473,  with  more  than  100  more  author  ized,^^  Wh^n  Wichita  TV 
filed  its  application  there  were  no  television  stations  |in  the  Wichita 

I 

area;  it  commenced  operation  as  the  fourth  station  in  the  area.  (R.  5504) 
During  the  1951  calendar  year  all  television  network^  and  stations 

I 

derived  combined  revenues  of  about  $235  million,  anc^  income  of  $41. 6 

i 

or  less;  during  the  1955  calendar  year  revenues  werej  about  $745  million 

i 

and  income  was  $150  million.  In  1951  revenues  fron^  sale  of  network 

time  were  about  $98  million,  while  in  1955  they  were|$309  million.^® 

i 

Network  television  expanded  to  such  an  extent  from  1^52,  when  for  the 
first  time  nationwide  transmission  facilities  existed  f^r  television,^® 
that  one  of  the  national  networks  could  boast  that  in  1954  its  television 
network  was,  standing  alone,  the  largest  advertising  pedium  in  the 
world.  Thousands  of  persons  entered  the  television  jindustry  as  em¬ 
ployees  for  the  first  time,  network  schedules  changecj  and  e:q)anded, 
new  and  different  film  programs  became  available,  color  television 
transmission  was  authorized  by  the  Commission,^^  owners,  employees 
and  performers  changed  jobs,  moved,  became  sick,  retired,  and  died, 
and  the  Commission  had  as  only  one  of  its  many  duties  the  guiding  and 
shaping  of  this  exploding  industry  to  the  end  that  optipum  service  would 

I 

be  provided  to  the  public.  j 

I 

i 

_  1 

97 

FCC  Annual  Report  1955  (21st  Annual  Report),  pp.  11,  117. 

FCC  1952  Annual  Report,  pp.  123,  125;  FCC  1956  Annual  Report,  p.  12:2. 

29  pcc  1952  Annual  Report,  p.  4.  | 

i 

30  Columbia  Broadcasting  System,  Inc.  1954  Annual  Report,  p.  33.  j 

I 

Effective  in  January  1954,  see  Amendment  of  Color  Television  Rules,  10  Pike  &  Fischer  RR  1501, 

1516. 
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While  the  industry  was  e:q)anding  like  a  tidal  ivave,^  comparative 
television  proceedings,  including  the  Wichita  proceeding,  progressed 
with  glacial  speed,  with  the  proposals  of  all  of  the  applicants  necessarily 
frozen  for  the  duration  of  the  hearing.  It  was  inevitable,  therefore,  that 
vdien  station  KARD-TV  commenced  operation  some  three  years  after 
its  application  was  filed,  the  manner  of  effectuation  of  its  proposals 
would  vary  slightly  from  that'  contemplated  at  the  time  of  the  hearing.  In 
this  case  the  chances  were  miniscule:  a  few  prospective  employees  had 
to  be  replaced;  the  main  studios  were  modified  and  enlarged  to  ac¬ 
commodate  color  television  production;  a  highly  qualified  chief 
engineer  was  employed,  reducing  some\x^at  the  demands  upon  the 
time  of  the  consulting  engineer;  and  availability  of  equipment  and 
studio  space  made  possible  a  more  ambitious  interim  operation  than 
originally  planned.  All  of  the  changes  were  the  product  of  changing 
circumstances  and  the  KARD-TV  operation  in  no  sense  fell  short  of 
its  proposal. 

Changes  of  this  order  of  magnitude,  or  even,  in  some  cases, 
far  greater  changes  are  inevitable,  and  KFH  itself  has  not  been 
free  of  them.  Wichita  TV  made  no  basic  changes  in  its  proposals 
so  as  to  downgrade  them,  as  was  done  in  the  Enterprise,  Butterfield  and 
McClatchy  cases.  It  has  merely  been  forced  to  adjust  slightly  its 
method  of  accomplishing  its  proposals,  in  ways  which  could  have 
no  impact  on  a  comparative  hearing. 

The  Commission  has  ample  discretion  to  reject  petitions  for 
rehearing  in  situations  like  this.  If  it  did  not  have  such  discretion, 
there  would  be  no  end  to  the  hearing  process,  because  petitions  for 
rehearing  requiring  further  hearings  could  always  be  filed,  and 
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The  phrase  is  the  Commission’s.  See  FCC  1955  Annual  Report,  p.  8. 


1 


during  the  course  of  disposition  of  the  further  hearing,  more  time 
would  elapse  and  further  rehearings  could  be  demanc^ed  and  obtained 
based  on  later  new  facts.  Section  405  of  the  Act  ai^d  the  doctrine  of  the 
Jersey  City  and  Pierce  Auto  cases  were  designed  to  prevent  this 
endless  process  of  litigation,  hearing  and  rehearing, |  which  clog  the 
Commission's  processes  and  those  of  the  courts,  an^  which  place 
a  disturbing  cloud  on  the  station's  operating  authority.  So  long  as 

I 

it  takes  time  to  decide  cases,  and  wherever,  as  her^,  decisions  are 
based  largely  on  the  evaluation  of  proposals  for  future  action,  which 

I 

must  therefore  be  influenced  to  some  degree  in  perfc^rmance  by 

I 

changing  circumstances,  there  will  always  be  room  ^or  a  dis^pointed 

I 

applicant  to  seek  rehearing  on  the  basis  of  changes  ii^  circumstances. 

I 

There  must  therefore  be  discretion  to  evaluate  the  fapts  to  determine 
whether  a  rehearing  is  warranted,  and  that  discretioh  must  be,  and 
is,  vested  in  the  regulatory  agency,  which  has  the  knowledge  and  the 
duty  to  judge  v^ether  the  allegations  are  well  founded  and  substantial. 
Unless  the  Commission  has  at  least  the  limited  discretion  necessary 
to  deny  a  rehearing  in  this  case  it  will  be  hamstrung  ^n  its  administra¬ 
tion  of  the  Communications  Act,  and  the  Commission!  and  the  courts 
will  review  an  endless  circular  parade  of  pleadings  and  appeals. 


I 

i 


Under  the  doctrine  of  Southland  Television  Co.  v.  Federal  Communicatipns  Commission.  U.S. 

App.  D.C. _ ,  _ F.  2d  (Case  No.  13,021,  decided  October  2.  195Q.  and  Fleming v.  Federal 

Comniunications  Commission.  96  U.S.  App.  D.C.  223,  225  F.  2d  523(1955),j  even  unusual  celerity  by 
the  Cominission  in  disposing  of  petitions  for  reconsideration  of  the  hearing  recojrd,  so  that  die  petitions 
would  be  denied  before  the  successful  applicant  commenced  operation,  would  jiot  serve  to  foreclose  endless 
litigation,  for  those  cases  establish  the  policy  of  the  Court  of  returning  a  case  tio  the  Commission  if.  during 
the  pendency  of  an  appeal,  there  is  a  basic  change  in  circumstances.  The  reasonable  diligence  required 
of  a  permittee  will  necessarily  place  his  station  on  the  air  long  before  an  appeajl  is  filed,  particularly 
since  Section  405  of  the  Act  requires  him  to  proceed  despite  Ae  appeal  unless  k  suy  is  granted.  This 
means  that  requests  such  as  the  instant  one  by  KFH  can  be  made  for  rehearing  by  the  Commission,  either 
before  the  Commission  itself,  or  before  the  Court. 
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n.  THE  COMMISSION’S  RULINGS  ON  THE 
KFH  EXCEPTIONS  WERE  PROPER 

The  only  point  raised  by  KFH  concerning  the  Commission’s 
decision  of  June  9,  1955  granting  the  Wichita  TV  ^plication  is  its 
argument  (App.  Br.  pp.  34-49)  that  the  Commission  dealt  improperly 
with  the  KFH  exceptions.  T\vo  arguments  are  presented:  (a)  that 
the  Commission  erred  in  denying  two  of  the  KFH  exceptions  for  failure 
to  conform  to  the  Commission’s  rules  concerning  exceptions;  and  (b)  that 
the  Commission  erred  in  its  manner  of  dealing  with  a  number  of  other 
KFH  exceptions.  The  Commission  dealt  with  them  in  a  single  paragr^h 
of  its  decision,  whereas  KFH  believes  that  it  was  required  to  rule  on 
each  exception  separately, and  separately  to  give  its  reason  for  denying 
each  exception. 

A.  Two  Of  The  KFH  Exceptions  Were  Properly  Denied 
For  Failure  To  Conform  To  The  Commission’s  Rules 


Section  1.854  (a)  of  the  Commission’s  Rules  provides  in  pertinent 
part  as  follows: 

’’Each  exception  .  .  .  shall  point  out  with  particularity 
alleged  errors  in  the  decision  or  ruling  and  shall  contain 
specific  references  to  the  page  or  pages  of  the  transcript 
of  hearing,  exhibit  or  order  on  \^ich  the  exception  is 
based.”  ^4 

In  its  decision  (R.  8221-22)  the  Commission  denied  KFH  exceptions  58 
and  59  for  failure  to  conform  to  the  requirements  of  Section  1.854. 

KFH  does  not  deny  the  validity  of  the  rule  but  claims  that  its  exceptions 
did  not  run  afoul  of  it.  We  think  this  claim  is  unsupportable. 

KFH  Exception  58  (R.  4860-63)  incorporated  by  reference  all 
(except  a  one  page  preliminary  statement)  of  the  KFH  ’’Phase  H’  proposed 
findings  concerning  a  comparison  between  KFH  and  Wichita  TV  filed 

^  See  1  Pike  &  Fischer  RR  (Volume  1),  p,  51:427,  This  section  has  been  amended  in  a  manner 
irrelevant  to  the  KFH  argument  since  the  time  exceptions  were  filed  in  diis  proceeding. 
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before  the  Examiner,  or  a  total  of  59  pages.  (R.  439^-4451)  For 

i 

example,  KFH  Exception  58(d)  (4)  is  as  follows:  | 

”KFH  plans  for  staffing  its  proposed  W  station 
and  for  staff  training  and  preparation  for  television  are 
superior  to  those  of  WTC.  (KFH  Ph.  II,  Contention  4D, 
paragraphs  59-66)"  (R.  4863) 

Moreover,  some  of  the  "Phase  IT’  KFH  findings  v^ich  were  incorporated 
by  reference  in  this  exception  in  turn  incorporated  by  reference  approxi¬ 
mately  74  pages  of  the  KFH  "Phase  I”  proposed  findings.  (R.  4242-4316) 
Thus  KFH  was  seeking  to  incorporate  by  reference  more  than  130  pages 

i 

of  its  proposed  findings  which  had  previously  been  evaluated  by  the 
Examiner. 

The  Commission  rejected  this  *  "blunderbuss"  approach  on  the 

I 

ground  that  KFH  had  not  pointed  out  with  particularity  | the  errors 
claimed  in  the  initial  decision,  as  required  by  Section  l.  854,  but 

had  instead  imposed  on  the  Commission  the  impossibly  task  of  trying 

1 

to  compare  unspecified  portions  of  the  initial  decision! with  page  after 

I 

page  of  proposed  findings  in  order  to  attempt  to  deterijaine  what  KFH 
was  complaining  about.  The  Commission  held  that  thijs  ferreting  out 

I 

process  was  contrary  to  its  rules  (R.  8221-22),  and  wp  submit  that  its 
position  was  fully  justified.  | 

i 

KFH  has  not  denied  that  such  a  ferreting  out  process  is  prohibited 

i 

by  the  rule,  but  argues  instead  that  no  objectionable  ferreting  out  process 
was  required  by  its  exception.  (App.  Br.  p.  36)  Its  ]|*eason  for  saying 
this  is  as  follows:  | 

j 

i 

""The  basic  fallacy  in  the  Commission's  assertion 
.  .  .  stemmed  from  a  failure  to  appreciate  that  all  of 
such  exceptions  were  directed  to  the  Examiner's  acts 

35 

Thus  paragraphs  29  (R.  4419),  39  (R.  4425).  41  (R.  4426),  52  (R.  4434-^5).  59  (R.  4445-46).  and 
67  (R.  4449)  of  the  Phase  II  findings  incorporated  among  them  paragraphs  3-6n  jof  the  Phase  I  findings. 

(R.  4242-4316)  Paragraph  29  of  the  Phase  II  findings  conuins,  for  example,  me  following  suterocnt: 

"Other  KFH  Findings  relied  upon  to  make  tile  comparative  conclusions  which  fcillowmay  be  found  in 
paragraphs  3  through  53  of  KFH  Proposed  Findings  of  Fact."  (R.  4419)  I 

i 

There  is  an  indication  in  a  pleading  filed  by  KFH  after  its  exception  was  jdenied  tiiat  perhaps  it  had 
hot  intended  to  incorporate  its  first  set  of  proposed  findings  in  Exception  58  (seel  R.  534^.  but  it  is  difficult 
to  see  how  the  Commission  could  have  known  that,  since  some  of  ^e  paragraptjrs  in  the  KFH  Phase  n  findings 
incorporated  into  its  exception  consisted  solely  of  references  to  Phase  I  findings'  (See,  e.g. ,  Ph.  n  Pro¬ 
posed  Findings  41.  52.  and  67.  cited  in  note  35.  supra.  | 
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of  omission  in  failing  to  make  any  of  the  findings  of 
fact  adverse  to  WTC  and  the  conclusions  to  be  drawn 
therefrom  which  KFH  had  proposed  in  its  Phase  n 
filing.  This  type  of  exception  cannot  be  e^qpected  to 
point  out  with  particularity  the  exact  paragraph  or 
sentence  of  the  initial  decision  which  is  under  attack, 
for  the  obvious  reason  that  any  attempt  to  specify 
the  exact  place  in  the  opinion  v^ere  the  error  of 
omission  occurred  would  be  the  exceptor’s  guess  as  to 
TK^ere  the  Examiner  or  the  Commission  would  most 
likely  decide  to  insert  the  omitted  findings  or  con¬ 
clusions.”  (App.  Br. ,  pp.  35-36,  emphasis  supplied) 

These  contentions  will  not  hold  water.  Take,  for  example,  KFH 
exception  58(d)  (4),  quoted  above,  claiming  staff  and  training  superiority, 
which  relied  on  its  Phase  n  findings  59-66.  First,  it  is  not  true  that 
KFH  could  not  know  vdiat  portions  of  the  initial  decision  to  complain  of. 
Biographical  data  concerning  each  prospective  staff  member  of  both 
applicants  are  contained  in  the  initial  decision  (R.  7978-79,  7982-84, 
8034-40,  8050-51,  8059-60)  and  the  training  plans  of  each  are  also 
set  forth.  (R.  7995-96,  8060)  It  should  not  have  been  unduly  difficult 
for  KFH  to  specify  the  locus  of  its  complaint. 

Second,  and  more  important,  it  is  just  not  true  that  all  of  the 
findings  proposed  in  those  paragraphs  are  not  to  be  found  in  the  initial 
decision.  KFH  Proposed  Finding  59,  for  example  serves  only  to  incor¬ 
porate  by  reference  a  large  number  of  paragraphs  of  the  first  set  of 
KFH  proposed  findings  (R.  4445-46),  and  KFH  has  conceded  that  most  of 
those  proposed  findings  were  adopted  by  the  Examiner.  (R.  5216)  Whether 
and  to  vdiat  extent  it  considered  itself  to  be  aggrieved  by  the  failure  to 
adopt  some  of  them  we  are  not  told. 

The  next  KFH  proposed  finding  cited  by  KFH  is  paragraph  60 
(R.  4446-47)  and  there  is  set  forth  below  in  tabular  form  a  comparison  of 
some  of  the  sentences  in  it  with  comparable  portions  of  the  initial  decision. 
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KFH  Proposed  Finding  Statement  in  Initial  Decision 

I 

1 

1.  'The  only  persons  WTC  1.  "The  following  individuals 

claims  to  have  presently  avail-  would  devote  th^ir  entire  time 
able  for  future  fulltime  employment,  to  the  day-to-dajy  management  of 
. .  are  George  Brown,  Wm.  Moyer,  the  station  propj:>sed  by  Wichita- 

McCoy,  Maloney,  Mrs.  Phares,  TV:  George  M.  j  Brown - Wm.  J. 

Fred  Smith  and  Van  Buren  de  Vries,  Moyer. . . .  Tom  fJ.  Maloney  .... 
the  latter  two  have  had  no  partici-  Mary  J.  Phares!^  . . .  Dale  W.  McCoy 

pation  whatever  to  date  in  WTC’s  - Charles  L.  jBrown  . . . ."  (R.  8074) 

affairs. "  Tn  addition,  th^  applicant  has  con¬ 

tracted  for  the  Employment  of 
Frederick  Smith  . . .  and  Van  Buren 
W.  DeVries  . . .  |'  (R.  8076)  ^7 

"Mr.  Brown  woijdd  devote  his  full 
time  . . .  for  the  j  purpose  of  carrying 
out  the  policies  of  the  board  and 
participating  in  | . .  management. 
Although  he  has  h^d  no  experience 
in  the  operation  of  a  radio  or 
television  station,  he  has  paid 
visits  of  short  deration  to  three 
television  stations  . . .  has  discussed 
policies  with  the^r  managers  and  ob¬ 
tained  ideas  regarding  . . .  programs. " 
(R.  8035)  I 

i 

"Although  he  has  not  been  employed 
by  any  television  stations  he  has 

visited  a  number _ He  would  serve 

as  general  manager  . . .  and  would 
devote  his  entire  ■  time  to  this  posi¬ 
tion."  (R.  8036)1 

These  three  examples  will  serve  to  highlight  the  impo^ible  problem 
facing  the  Commission  if  it  is  to  be  excpected  to  wade  through  130 

I 

pages  of  proposed  findings  like  this,  and  the  ease  with  v(4iich  KFH 
could  have  obviated  the  problem.  At  first  glance  ther^  spears  to 
be  no  significant  difference  between  KFH  and  the  Exaniiner  in  the  last 
two  sets  of  statements  quoted  above,  but  perhaps  KFH  thought  there  was 

a  subtle  but  important  difference.  If  so,  it  would  have  had  no  difficulty 

'■  "  ■  -  ■  -  i 

These  quotations  have  been  cut  for  brevity,  but  no  names  have  been  omiltted. 

i 
I 

i 


2.  "George  Brown  concedes  he 
has  no  broadcasting  experience. . . 
and  almost  no  TV  knowledge  . .  .and 
his  functions  with  WTC  will  be  al¬ 
most  exclusively  of  a  policy  and  not 
an  operating  nature. " 


3.  "Wm.  Moyer  v^o  as  General 
Manager  will  be  in  direct  charge 
of  directing  and  supervising  day-to- 
day  operations  has  no  broadcast  ex¬ 
perience  and  no  practical  TV  ex¬ 
perience.  " 
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specifying  the  language  in  the  initial  decision  it  complained  of.  And 
these  quotations  make  it  crystal  clear  that  its  basis  for  justifying  its 
procedure  -  that  ’’all  such  exceptions  were  directed  to  the  Examiner’s  . . . 
failing  to  make  any  of  the  findings  . . .  adverse  to  WTC  . . .  which  KFH 
had  proposed  in  its  Phase  n  filing”  -  is  just  not  true.  There  is  a 
perceptible  difference  between  the  KFH  and  Examiner  versions  of  the 
first  set  of  statements  quoted  above,  but  not  a  material  difference,  ^ 
but  in  any  event  it  is  clear  that  the  ’’comparison  or  ferreting  out  process 
involved”  was  clearly  present  in  this  case,  contrary  to  the  KFH  con¬ 
tention. 

KFH  seeks  in  its  brief  (pp.  36-37)  to  remedy  the  complete  lack 
of  specificity  in  its  exception  58  by  urging  that  exceptions  58  and  59  must 
be  read  together,  and  if  this  is  done,  exception  59  provides  the  specificity 
otherwise  lacking  in  exception  58.  On  the  basis  of  this  argument  it  appears 
that  KFH  is  now  conceding  that  exception  58  is  mere  surplusage,  with 
its  specific  complaints  with  the  initial  decision  being  set  forth  in  ex¬ 
ception  59.  If  this  is  the  case  it  clearly  cannot  complain  of  the  Com¬ 
mission’s  denial  of  its  exception  58. 

We  turn  therefore  to  exception  59,  which  begins  as  follows: 

(R.  4863): 


’It  may  be  stated  generally  that  the  erroneous 
paragraphs  of  the  Examiner’s  findings  concerning  WTC 
which  are  relevant  to  and  inconsistent  in  the  main  with 
the  record  evidence  cited  in  support  of  the  above  KFH 
contentions  are  the  following:”  (emphasis  supplied) 

Thus  the  exception  begins  denying  the  particularity  required  by  Section 
1.854.  The  remainder  of  the  exception  is  no  improvement.  (R.  4863-65). 
For  example,  most  of  the  ’’following”  portions  of  the  exception  complain 

38 

The  omission  of  Charles  Brown's  name  from  the  KFH  list  and  the  use  of  the  word  "presently"  in  its 
proposed  finding  is  presumably  a  reference  to  the  fact  that  he  was  in  the  Air  Force  at  the  time  of  the 
hearing,  a  fact  duly  noted  in  the  initial  decision.  (R.  8059)  The  participation  or  lack  of  it  by  Smith 
and  DeVries  is  clearly  immaterial,  particularly  in  view  of  the  Commission's  later  determination  diat 
their  position  as  prospective  staff  memben  was  of  no  decisional  significance.  (R.  8262) 
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I 


of  specific  paragraphs  of  the  initial  decision  insofar  ^  they  deal  with 

■  j 

certain  matters  contrary  to  listed  KFH  proposed  findings,  with  no  speci- 

i 

fication  given  of  what  findings  or  finding  are  thought  ^o  be  contrary  to 
the  record  cited  in  those  proposed  findings,  or  in  whkt  respect  they 
are  thought  to  be  contrary  to  it.  ^9  i 


Some  of  the  other  portions  of  KFH  exception  59 


are  even  more 


difficult  to  deal  with.  For  example,  exception  59(e)  jts  couched  in 


terms  of  complaint  but  it  is  impossible  to  determine  jwhat  the  complaint 
is,  ^  exception  59(i)  is  no  exception  at  all,  but  merely  a  reference  to 
earlier  exceptions  made  by  KFH  (R.  4865),  and  exception  59(g)  consists 

i 

of  this  gem;  | 

I 

''Paragraph  164 — in  failing  to  advert  ik  any  way 
to  the  last  minute  character  of  WTC's  effoH  to  bolster 
its  case  after  testimony  by  its  two  opponeny;s  who  pre¬ 
ceded  had  been  completed,  a  conclusion  which  follows 
from  a  review  of  the  entire  WTC  presentation  and  there¬ 
fore  recol^d  citations  are  not  practical. "  (b.  4864;  em¬ 
phasis  supplied)  I 


We  submit  that  the  Commission  had  no  choice  but  to  Aeny  KFH  exceptions 

i 

58  and  59  for  failure  to  conform  to  its  rules,  j 

KFH  contends  that  in  rejecting  these  exception^  the  Commission 

i 

retroactively  applied  a  stricter  construction  of  Section  1.854  than  was 
in  effect  at  the  time  the  exceptions  were  filed.  This  |s  not  the  case,  as 

I 

is  made  clear  by  the  decision  itself  (see  R.  8221),  wliich  refers  to  an 

j 

identical  rejection  of  exceptions  for  failure  to  conforija  to  the  rule,  set 
forth  in  Paramount  Television  Productions,  Inc. ,  8  Ifike  &  Fischer  RR 


For  example,  KFH  exceptions  59(a)  and  59(b)  (R.  4863)  are  as  follows; 

"(a)  Paragraph  132--insofar  as  it  deals  with  McCoy’s  contacts,  contrary  to  KFH  Ph.  n, 
paragraph  46.  I 

**(b)  Paragraph  133--insofar  as  it  deals  with  Maloney's  residence  ai|d  domicile,  contrary  to 
KFH  Ph.  II  paragraphs  2(f)  and  (g);  KFH  Memo  of  Law  of  December|8,  page  5  item  (b);  KANS 
Ph.  II.  paragraphs  12-20."  j 

See  also  KFH  exceptions  59  (c).  59  (d).  59  (h).  (R.  4863.  4864)  j 
"Paragraph  153  and  Appendix  B,  paragraphs  1-9  --  purports  to  be  an  analysis  of  KFH  contentions  and 
record  evidence  in  KFH  Ph.  II,  paragraphs  1-14  and  KFH  Memo  of  Law.  Also  KANS  Ph.  II.  paragraphs  10-27 
and  KANS  Brief.  The  Examiner's  findings  and  conclusions  are  in  fact  nothing  more  than  an  adoption  and  mere 
repetition  of  WTC  contentions  in  Ph.  Ill  and  Memorandum  of  Law.  These  lanjer  are  mostly  argument  and  few 
record  citations  are  given.  These  arguments,  it  will  be  seen,  seek  by  technical  distinctions  to  avoid  rather  than 
meet  the  full  impact  of  the  evidence  marshalled  from  the  record  by  KFH  and  KANS."  (R.  4864) 

This  is  not  to  say,  however,  that  the  maners  incorporated  by  reference  in  these  exceptions  were  not 
presented  to  and  considered  by  the  Commission.  On  the  contrary,  as  is  set  out!  in  the  Wichita  TV  opposition 
to  the  KFH  petition  for  rehearing  (at  R.  5289-91)  die  vast  bulk  of  those  matter^  had  already  been  alleged  in 
connection  with  earlier  and  more  specific  KFH  exceptions  and  had  been  ruled  <i>n  by  the  Commission. 
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541,  630  (1953),  handed  down'  more  than  a  year  prior  to  the  filing  of 
exceptions  in  this  case. 

But  KFH’s  position  is  even  more  untenable,  because,  although  it 
had  ample  opportunity  to  provide  the  Commission  with  the  particularity 
it  had  found  to  be  lacking  in  the  two  KFH  exceptions,  KFH  stoutly 
refrained  from  doing  so. 

KFH  filed  a  lengthy  petition  for  rehearing  of  the  Commission’s 
decision,  including  more  than  15  pages  devoted  to  an  attack  upon  the 
Commission’s  denial  of  those  two  exceptions.  (R.  5221-37)  The  Com¬ 
mission  has  the  same  requirement  of  specificity  in  petitions  for  rehearing 
as  it  has  for  exceptions. (See  p.  34  ,  supra)  But  despite  the  fact 
that  KFH's  complaint  with  the  denial  of  its  exceptions  58  and  59  was  that 
the  Commission  had  thereby  failed  to  make  numerous  findings  and  con¬ 
clusions  adverse  to  iVichita  TV  (see  R.  5223,  5231-34),  KFH  again 
failed  to  come  forward  to  meet  the  test  of  specificity  ^ich  the  Commission 
had  told  it  was  necessary.  It  thereby  wholly  failed  to  provide  the  Com¬ 
mission  with  details  and  facts,  properly  supported  by  the  record,  to  support 
its  position  that  the  record  would  support  findings  adverse  to  Wichita  TV 
vdiich  were  erroneously  omitted  from  the  decision.  And,  again,  it  has 
failed  in  its  brief  to  specify  to  this  Court  what  material  findings  were  ig¬ 
nored  by  the  Commission  but  required  by  the  record. 

It  is  true  that  KFH  has  in  its  brief  set  forth  in  a  lengthy  footnote 
(pp.  38-39)  the  proposed  finding  it  sought  to  incorporate  by  reference  in 
one  of  the  sections  of  its  exception  59,  without,  however,  distinguishing 
between  those  portions  of  the  proposed  finding  which  are  reflected  in 
the  decision  and  those  v^ich  are  not,  and  without  making  any  attempt 

Section  1. 893  provides  in  pertinent  part  as  follows: 

"Petitions  for  rehearing  shall  state  with  particularity  in  what  respect  the  decision  ...  is  claimed 
to  be  unjust,  unwarranted,  or  erroneous,  and  with  respect  to  any  finding  of  fact  shall  specify  the  pages 
of  record  relied  on."  1  Pike&  Fischer  RR(Vol.  1),  p.  51:431. 

"It  would  serve  no  useful  purpose  to  set  out  at  length  the  record  facts  pertaining  to  WTC*s  bacl^round  . . . 
it  is  sufficient  for  this  petition  to  point  out  that  any  findings  of  fact  advene  to  WTC  on  these  subjects  would 
obviously  have  been  relevant  to  a  comparison  of  the  qualifications  of  KFH  and  WTC  in  areas  of  decisional 
significance."  (R.  5233)  In  fact  the  KFH  objection  to  the  denial  of  these  exceptions  contained  no  citations 
to  the  record  at  all,  and  the  question  is  not.  of  course,  whether  adverse  findings  would  be  relevant,  but 
whether  the  record  would  support  adverse  findings  not  already  in  the  decision,  and  on  diis  question  die  KFH 
petition  for  rehearing  was  as  useless  as  were  its  exceptions  58  and  59. 
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to  explain  this  voluminous  proposed  finding  was  n^ecessary  to  the 

i 

decision.  In  fact,  the  proposed  finding,  which  relate^  to  the  manner  in 
which  public  service  contacts  were  made  by  Wichita  '^V,  is  entirely 

i 

immaterial  in  view  of  the  Commission's  refusal  to  affirm  the  Examiner* s 

i 

conclusion  that  Wichita  TV  should  be  preferred  in  thi^  area  of  com¬ 
parison,  and  its  holding  instead  that  no  preference  shj)uld  be  awarded. 

(R.  8252)  44  I 


We  submit  that  the  Commission  had  no  choice  bjit  to  reject  these 
two  KFH  exceptions,  58  and  59,  that  its  action  was  fu|ly  warranted 
by  the  provisions  of  Section  1. 854  of  its  rules,  and  th^t  KFH  is  pre¬ 
cluded  from  complaining  of  the  action  taken,  since  it  ^ad  full  opportunity 
to  present,  with  the  specificity  required  by  the  Commission,  any  matters 
of  substance  which  the  Commission  might  have  overlooked,  but  it  vdiolly 
failed  to  do  so.  j 

B.  The  Manner  of  Ruling  on  Other  KFH  Exceptions  Was 
Proper  | 

On  the  first  page  of  its  decision  the  Commissioii  ruled  as  follows 


on  the  exceptions  filed  to  the  initial  decision: 

**We  have  considered  the  disputed  rulings  o^  the  Examiner 
and  herewith  approve  them.  We  have  examined  each  of 
the  parties*  exceptions.  Those  that  have  b^en  granted, 
either  in  whole  or  in  part,  are  reflected  in  the  following 
changes  or  modifications  of  the  Initial  Decision  (see  par.  2); 


44 

Moreover,  denial  of  this  portion  of  exception  59  as  being  contrary  to  Section  1.854  did  not  mean 
that  the  KFH  contention  was  disregarded  by  the  Commission,  for  an  earlier  portion  of  the  KFH  exceptions 
dealt  specifically  with  the  preference  awarded  Wichita  TV  by  the  Examiner  fo|r  its  superior  contacts 
(R.  4819-25)  and  the  same  paragraph  (46)  of  the  KFH  proposed  findings  was  twibe  cited  in  that  section. 

(R.  4819,  4821)  And  the  KFH  claim  to  superiority  in  this  area  was  discussed  and  overruled  by  the  Com¬ 
mission  (R.  8252;  note  ),  just  as  the  Commission  granted  its  objection  to  the  preference  granted  Wichita 
TV.  (R.  8252)  ! 

j 

4®  KFH  complains  that  the  Commission  should  have  been  compelled  by  its  cjoncem  for  the  public  in¬ 
terest  to  consider  relevant  matters  even  if  not  properly  raised  in  exceptions  (App.  Br..  p.  43)  and  later 
scoffs  at  the  Commission's  statement  in  its  Memorandum  Opinion  and  Order  thajt  it  had  done  just  that. 

(id.  at  pp.  47-49;  R.  8276)  But  it  is  clear  that,  after  its  proposed  findings  wej:e  given  scrupulous  considera¬ 
tion  by  the  Examiner,  and  after  KFH  had  failed  twice  before  ^e  Commission  ahd  once  before  diis  Court  to 
come  forward  and  show,  in  understandable  form,  any  facts  which  the  Commission  had  ignored  to  the 
prejudice  of  KFH,  the  only  conclusion  possible  is  that  no  such  facts  exist.  | 


I 
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the  others,  or  the  portions  not  so  granted,  are  denied 
either  for  reasons  set  out  in  the  decision,  or  as  contrary 
to  the  record,  or  as  requesting  the  inclusion  of  material 
already  reflected  by  the  decision,  or  as  lacking  in  the 
specificity  required  by  Section  1. 854,  2/  or  as  having 
no  decisional  significance  here.  **  (R.  ^221) 

And  the  footnote  contained  a  detailed  statement  of  the  reasons  for  re¬ 
jecting  KFH  exceptions  58  and  59,  discussed  above. 

KFH  complains  that  this  method  of  dealing  with  exceptions  is 
improper  (App.  Br. ,  pp.  44-47)  because,  it  contends,  the  Commission 
was  required  to  list  separately  each  exception  and  to  specify  its 
reasons  for  denying  it  (KFH  does  not  complain  that  no  reasons  were 
given  for  granting  certain  of  its  exceptions). 

KFH  does  not  complain  that  its  exceptions  were  not  ruled  on,  it 
complains  that  it  has  difficulty  knowing  the  reasons  given  for  the  denial 
of  certain  of  its  exceptions.  It  has  specified  only  one  such  exception  in 
its  brief,  and  this  will  be  discussed  later. 

KFH  contends  that  Section  8(b)  of  the  Administrative  Procedure 
Act,  5  U.S.C.  Sec.  1009(b),  and  Section  409(b)  of  the  Communications 
Act,  47  U.S.C.  Sec.  409(b),  forbid  the  procedure  adopted  by  the  Com¬ 
mission  here,  but  Section  8(b)  requires  only  that  the  record  show  the 
ruling  on  each  exception,  and  prescribes  no  form  in  which  this  shall  be 
done,  and  certainly  does  not  prescribe  that  the  agency  must  set  forth 
individually  the  reason  for  its  ruling  on  each  exception.  Section  409(b) 
simply  requires  that  a  final  decision  must  contain  findings  and  con¬ 
clusions,  together  with  the  bases  therefor.  This  section  does  not 
support  the  KFH  position. 

The  Commission  has  been  consistently  using  this  method  of  ruling 
on  exceptions,  which  is  the  method  used  by  other  agencies,  including  the 
Labor  Board.  Similar  Labor  Board  rulings  have  been  affirmed  by  the 
courts  in  Labor  Board  v.  State  Center  Warehouse  and  Cold  Storage 
Company,  193  F.  2d  156  (CCA  9th  1951),  and  Labor  Board  v.  Sharpies 


Chemicals,  209  F.  2d  645  (CCA  6th  1954).  KFH  argues  that  these  cases 
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do  not  hold  that  the  Commission  may  deny  a  number  6f  exceptions  by 
stating  a  number  of  alternative  reasons  each  of  whichj  may  not  apply 
to  each  exception  denied.  But  the  Sharpies  case  affirmed  the  Labor 
Board^s  rejection  of  a  number  of  proposed  findings  ’’t^cause  they  are, 

i 

in  vdiole  or  in  part,  contrary  to  the  facts  or  the  law  or  because  they  are 
immaterial.  209  F.  2d  at  652.  Since  the  pertinent  i*equirements  of 
Section  8(b)  of  the  Administrative  Procedure  Act ^ as! to  agency  rulings 

i 

are  the  same  for  rulings  on  proposed  findings  as  for  irulings  on  exceptions, 

i 

the  Sharpies  case  is  squarely  in  point.  This  Court  h4s  also  affirmed  a 
Commission  decision  in  Colonial  Television,  Inc,  v.  federal  Communica¬ 
tions  Commission,  95  U.S.  App.  D.C.  7,  217  F.  2d  (1954),  despite 
the  fact  that  appellant  there  made  the  same  argument  as  was  made  by 
KFH  here.  (Appellant's  Brief  in  Case  No.  12, 167,  pi  24). 

I 

Since  it  is  clear  that  the  general  form  of  ruling  I  adopted  by  the 
Commission  was  perfectly  proper,  we  submit  that  th€»  only  issue  re- 
maining  is  whether  in  this  particular  case  the  Commission's  ruling 

I 

on  any  particular  KFH  exception  cannot  be  determine^,  and  it  was 
incumbent  upon  KFH  to  show  that  such  a  determinatic^  could  not  be 
made.  KFH  has  attempted  this  in  the  case  of  only  on4  of  its  exceptions, 

and  there  can  be  no  doubt  in  that  case  as  to  vdiat  the  (j^ommission's  ruling 

1 

was  or  as  to  what  was  the  basis  for  the  ruling.  i 


KFH  says  that  it  is  impossible  to  determine  wh^t  reason  the  Com¬ 
mission  had  for  denying  its  exception  (R.  4818-19)  to  I  the  Examiner's 
sustaining  of  a  Wichita  TV  objection  to  the  introductic^n  of  certain 
evidence.  (Tr.  8380)  In  fact,  nothing  is  easier  to  dejtermine,  for  the 
Commission  held  in  its  decision  that  it  had  considered  the  disputed  rulings 
of  the  Examiner  and  approved  them.  (R.  8221)  And  t^e  Examiner  held  as 

I 

follows: 


46 

"The  record  shall  show  the  ruling  upon  each  such  finding,  conclusion,  oi 
5  U.S.C.  Sec.  1009(b) 


exception  presented." 
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"Well,  I  am  convinced,  from  the  arguments 
advanced  by  counsel,  that  this  exhibit  has  no 
materiality  or  relevancy  to  the  issues,  and  I  am 
going  to  sustain  the  objection. "  (Tr.  8380) 

Since  the  Commission  e3q)ressly  approved  this  ruling,  there  can  be  no 
doubt  either  as  to  what  the  ruling  was  or  as  to  the  reason  for  it.  Nor 
can  there  be  any  doubt  as  to  the  propriety  of  this  ruling. 

The  record  shows  that  Wichita  TV  filed  its  original  application  on 
July  2,  1952  and  later  amended  the  program  schedule  proposed  in  that 
application  by  substituting  a  new  schedule  with  a  longer  broadcast  day 
and  more  public  service  programs.  (Tr.  8354,  8359-60)  The  shorter 
program  schedule  did  not  include  all  of  the  public  service  programming 
the  applicant  hoped  and  had  planned  to  present,  but  it  did  include  all 
of  the  programming  it  could  afford  to  present.  After  July  2,  1952 
Wichita  TV  was  able  to  secure  an  additional  $400, 000  in  available 
funds  and  it  was  therefore  able  to,  and  did,  file  an  expanded  schedule 
as  it  had  previously  desired  but  been  unable  to  do.  (Tr.  8354-55, 
8358-60)  KFH  states  (App.  Br. ,  p.  46)  that  the  exclusion  of  the  earlier 
schedule  from  the  hearing  record  was  "prejudicial  to  KFH  because  it 
precluded  KFH  from  showing  how  little  advanced  WTC’s  plans  were 
less  than  two  weeks  before  the  Commission  designated  its  application 
for  hearing. "  But  in  view  of  the  undisputed  testimony  summarized  above, 
the  Examiner's  ruling  was  clearly  correct.  For  the  record  was  clear 
that  the  filing  of  the  shorter  program  schedule  had  no  bearing  on  the 
state  of  the  Wichita  TV  program  planning  as  of  that  date,  but  rather 
was  dictated  by  financial  considerations,  which  were  clearly  set 
forth  in  the  record.  And  the  Estate  of  the  Wichita  TV  financial  planning 
as  of  July  2,  1952,  assuming  it  to  have  any  relevancy  to  the  issues,  was 
set  forth  in  the  testimony  rather  than  in  the  earlier  program  schedule. 
Since,  finally,  the  Commission  gave  no  preference  to  any  applicant  for 
early  planning,  nor  even  any  indication  that  early  planning  could  under 
any  circumstances  be  relevant  to  the  issues,  the  exclusion  of  the 
superseded  program  schedule  was  clearly  proper. 


CONCLUSION 


j 

j 

For  the  foregoing  reasons,  it  is  respectfully  si^bmitted  that  the 
actions  of  the  Commission  here  on  appeal  should  be  firmed. 

I 

I 

Respectfully  sul|)mitted, 

BERNARD  KOTEEN 

ALANY.  NAFljALIN 

836  Wyatt  ^uilding 
Washington  j  5,  D.C. 
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THE  RADIO  STATION  KFH  COMPANY,  Appellant 
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APPEAL  FROM  DECISIONS  AND  ORDERS  OF  THE 
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PETITION  FOR  REHEARING 


A.  Preliminary  Statement 


The  Federal  Communications  Commission,  appellee  in  the 
above-entitled  case,  hereby  petitions  the  Court  to  recon- 

j 

sider  and  set  aside  the  first  of  the  two  ground's  found  by 

i 

the  Court  in  its  opinion  of  June  27,  1957  to  require  a  remand 

i/ 

of  the  case  to  the  Commission.  In  that  first  ground,  the 

I 

Court  held  that  **though  a  specific  ruling  on  eaqh  minor 

1 

I 

exception  is  not  indispensable'*,  the  Commissionj  must  make 

1 

its  position  reasonably  clear  on  all  "material  {issues"  or 

I 

"major  contentions"  of  the  parties,  and  that  it|  had  not 

1 

done  so  in  the  instant  case  (Slip  Op.  4).  We  f^lly  agree 


1./  The  second  ground  for  the  remand  was  the  Court's  determine 
tion  that  the  Commission  should  clarify  its  ruling  on  ap¬ 
pellant's  petition  to  reopen  the  hearing  (Slip  Op.  4).  Since 
our  arguments  on  this  score  were  fully  presented  to  the 
Court,  we  feel  rehearing  would  be  inappropriate! as  to  this 
ground  and  accordingly,  do  not  request  such  relief  in  this 
petition.  I 


with  the  standard  enunciated  by  the  Court.  But  we  respect¬ 
fully  submit  that  the  Court  has  misapplied  that  standard 
because  the  Commission  in  the  instant  case  did  make  clear 
its  position  on  every  material  issue  or  major  contention. 

And  the  effect  of  the  Court's  ruling,  under  such  circumstances, 
has  been  to  cast  doubt  upon  the  continuing  validity  of  an 
established  Commission  procedure  not  inconsistent  with  the 
standard  here  enunciated  by  the  Court,  which  is  similar 
to  that  utilized  by  almost  all  regulatory  agencies  in  hearing 
cases  of  this  nature. 

As  the  appellant,  KFH  had  the  burden  of  pointing  to  at 

least  one  material  issue  upon  which  doubt  exists  as  to  the 

Commission's  disposition.  This  it  patently  failed  to  do. 

Similarly,  the  Court's  opinion  does  not  refer  to  any  such 

material  issue.  Rather  it  apparently  rests  on  an  assumption 

that  some  major  contention  or  material  issue  raised  by  KFH 

was  disposed  of  not  for  reasons  set  out  in  the  decision  but 

solely  on  the  basis  of  "formula”  noted  by  the  Court  at  pp.  2-3 

of  its  opinion.  But  as  we  will  show  by  specific  reference 

to  the  Commission's  decision,  any  such  assumption  is  wholly 

unwarranted:  The  Commission  in  its  decision  ruled  on  every 

major  contention  or  material  issue  urged  by  KFH.  The  Court's 

holding  is  therefore  in  conflict  with  its  own  standard,  the 

2/ 

Colonial  Television  case,  and  the  other  cases  cited  in  our 

Colonial  Television.  Inc,  v.  Federal  Communications  Com¬ 
mission.  95  D.S.  App.  D.C.  7,  217  F.2d  21.  In  distinguishing 
that  case,  the  Court  pointed  out  that  the  record  there 
showed  "that  the  Commission  made  its  position  clear  on  all 
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main  brief  (p.  43). 


B,  Background  ! 

The  procedure  here  used  by  the  Commissioii  for  dealing 


with  exceptions  has  been  employed  by  almost  all  administrative 

3/  i 

agencies  for  a  number  of  years.  However,  th(^  Commission, 

prior  to  September  1954,  employed  a  different  I  procedure  — 

1 

namely,  a  separate  appendix  in  which  a  specific  ruling  on 

I 

each  exception  was  set  out.  The  reason  for  th^  change  at 


that  time  from  the  appendix  to  the  present  method  was  the 

pendency  before  the  Commission  of  a  new  type  cif  case  —  the 

» 

post-”f reeze”  comparative  hearing  for  the  extremely  valuable 

i 

television  channels  assigned  to  various  commui^ities.  While 
the  Commission  had  previously  dealt  with  mult^-party  com¬ 
parative  hearings,  it  had  never  before  encountered  such 

I 

consistently  bitterly-contested  cases  —  and  t!his  bitter  con 

! 

i 

test  was  reflected  in  not  only  the  extreme  lehgth  of  the 

record  but  also  the  size  and  character  of  the  exceptions 

i 

j 

filed  with  the  Commission.  The  applicants,  fa|r  from  concen¬ 
trating  on  material  or  major  points,  persisted!  in  excepting 


to  almost  every  detail  of  the  initial  decisionj.  The  result 

I 

was  pleadings  referring  to  a  great  mass  of  in^material 

I 

1 

minutiae.  The  Court  need  look  no  further  thanj  the  instant 

i 

case  for  examples  of  the  type  of  pleading.  The  exception 

jor  contentions”!  (Slip  Op.  4). 

3/  See  Appendix  B  for  a  list  of  such  agencies,!  and  typical 
examples  of  their  manner  of  ruling  on  exceptiojns. 

I 

I 

I 


(Cont’d)  the  appellant 


I 

I 
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pleading  of  the  other  (non-appealing)  applicant,  Taylor  Radio 
and  Television  Company,  is  192  pages  in  length  and  includes 
302  exceptions  (R.  6573-6766),  and  that  of  KFH  is  72  pages 
long  with  59  separate  exceptions,  some  of  which  have  many  sub¬ 
divisions.  The  Commission  believed  the  procedure  used  by 
.the  NLRB  and  other  agencies  was  more  appropriate  for  dealing 
with  these  minor  exceptions  and  therefore  adopted  that  method. 
But  it  was  never  meant  to  be  used,  and  has  never  been  used, 
as  a  means  of  avoiding  a  specific  ruling  on  any  major  con¬ 
tention  or  material  issue;  rather,  it  was  chiefly  directed  to 
disposition  of  those  minor  exceptions  which  were  decisionally 
insignificant  or  requested  the  inclusion  of  material  already 
adequately  reflected  in  the  record. 

C.  The  Commission  specifically  ruled 
on  each  maior  or  material  issue. 

In  the  instant  case,  the  Commission  followed  the  above- 
described  procedure:  It  passed  specifically  on  each  major  or 
material  issue.  On  appeal,  KFH  disputed  this,  asserting  that 
aside  from  five  of  its  exceptions,  ”it  is  impossible  to  tell 
from  a  reading  of  the  decision  why  the  KFH  exceptions  were 
denied**  (KFH  Br.  44).  But  KFH  backed  up  this  broad  claim  of 
error  by  specific  citation  and  discussion  of  only  one  of  its 
exceptions  (KFH  Exc.  17).  Thus,  aside  from  this  one  ex¬ 
ception,  KFH*s  assertion  is  an  unsupported,  omnibus  attack. 


4/ 


4/  See  Tampa  Times  CoT!!  10  Pike  &  Fischer,  R.  R.  77,  81; 
Petersburg  Television  Coro..  10  Pike  &  Fischer,  R.R.  584o, 
584s. 
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The  following  statement  of  the  Court  of  Appeals!  for  the 

i 

Ninth  Circuit  in  North  Whittier  Heights  Citrus  jAss*n.  v, 

I 

109  F.2d  76,  83,  cert,  denied  310  0.9.  632,  is 
pertinent  here:  | 

I 

We  need  not_consider  this  point  /^omnibus  attack 
on  finding^/  for  the  reason  that  petitioner  does 
not  point  to  any  single  instance  in  the  record 
supporting  the  assertion.  We  are  not  compelled 
to  search  the  record  for  undesignated  erroi!'  claimed 
upon  an  omnibus  assertion.  | 

See,  also,  Steelco  Stainless  Steel  v.  Federal  Trade  Commission. 

I 

187  F.  2d  693,  695  (C.A.  7).  j 

I 

If  anything,  KFH  by  its  attack  demonstrated  the  sound¬ 
ness  of  the  Commission's  rulings.  For  it  did  j)oint  to  one 

j 

exception  (Exc.  17,  R.  4818-9)  in  its  attempt  to  show 

that  doubt  exists  as  to  the  Commission's  rulings.  Presumably, 

i 

the  disposition  of  this  exception  was  viewed  b^  KFH  as  the 

I 

most  flagrant  example  of  unclear  Commission  action.  But, 
as  we  and  the  intervenor  have  shown  at  length  in  our  briefs 

I 

(Appellee  Br.  43-4;  Int.  Br.  43-4),  KFH  was  fu^ly  apprised 

I 

of  the  nature  of  the  Commission's  ruling  on  exception  No. 

17  and  the  grounds  therefor. |  Significantly,  KFH  did  not 

i  i 

I 

respond  to  our  discussion  of  Exc.  17  in  its  rejply  brief  or 
on  oral  argument.  | 

We  think  we  could  properly  rest  our  petitjion  at  this 

i 

point.  For/  appellant  had  the  burden  of  demonjstrat ing 
reversible  error,  and  in  attempting  to  meet  th|at  burden,  it 
demonstrated  the  opposite.  But  we  have,  to  settle  all  doubts. 
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attached  an  appendix  hereto  (Appendix  A)  showing  by  explicit 
reference  to  the  Commission's  decision  that  the  Commission 
did  rule  specifically  on  the  major  or  material  issues  raised 
by  KFH.  The  Commission  thus  fully  complied  with  the  standard 
set  down  in  this  case  and  Colonial  Television, 

In  view  of  the  foregoing,  and  the  Court's  own  failure 
to  point  to  any  material  issue  or  major  contention  not 
adequately  ruled  upon,  we  respectfully  beM^ve  that  the  Court's 
action  rests  on  the  assumption  that  the  Commission  had  not 
made  its  position  **reasonably  clear"  as  to  all  such  issues 
or  contentions  (Slip  Op.  4).  But  administrative  orders  are 
presumptively  valid  —  not  invalid.  Hynes  v.  Grimes  Packing 
Co. .  337  D.S.  86,  101;  National  Lead  Co.  v.  Kinosland.  74  F. 

IT 

Supp.  985,  986  (D.C.  D.C.,  1948). 

D.  The  Court's  decision  will  have 

serious  and  far-reaching  consequences. 

Finally,  we  wish  to  point  up  the  serious  and  far-reaching 


5/  Further,  in  view  of  KFH*s  failure  to  show  prejudicial 
error  by  establishing  doubt  as  to  the  Commission's  ruling 
on  some  material  or  major  issue,  the  Court's  action  is  con¬ 
trary  to  the  rule  of  prejudicial  error,  as  enunciated  in 
•Section  10(e)  of  the  Administrative  Procedure  Act,  5  D.S.C. 
1009(e),  and  other  decisions  of  this  Court.  See,  e.g., 
Greensboro-Hioh  Point  Airport  Authority  v.  Civil  Aeronautics 
Board.  96  D.S.  App.  D.C.  358,  361-2,  231  F.2d  517-520. 

We  emphasize  that  the  Commission's  alleged  failure  to 
jule  .adequately  on  KFH's  exceptions  did  not  in  any  way  pre¬ 
clude  or  inhibit  KFH  from  arguing  that  the  Commission  had  erred 
in  its  findings  or  conclusions  on  the  various  comparative 
criteria;  on  the  contrary,  if  true,  it  simply  gave  KFH 
another  argument  for  reversal.  Thus,  in  Albertson  v.  Federa 1 


Nf 
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consequences  of  the  Court's  action.  While  th^  Court  purports 

I 

to  adopt  the  same  standard  as  used  in  Colonial  Television 

6/  ] 

and  the  two  cited  NLRB  cases,  it  actually  overrules  these 
cases  insofar  as  they  approved  the  use  of  a  blanket  agency 
formula  for  dealing  with  exceptions  at  the  ri^k  of  a 
subsequent  showing  to  the  Court  that  genuine^^hncertainty  exists 
as  to  the  reason  for  disposing  of  material  andl  major  ex- 

i 

ceptions.  In  spite  of  its  statement  that  "a  spjecific  ruling 


on  each  minor  exception  is  not  indispensable" 


(Slip  Op.  4), 


it  has,  we  believe,  unmistakably  held  that  the  Commission 
and  the  many  other  agencies  employing  this  means  of  dealing 

with  exceptions  (see  App.  B.)  may  no  longer  safely  do  so  — 

1 

since  inclusion  of  a  general  ruling  on  the  exceptions  as  a 

1 

I 

whole  at  some  part  of  the  decision  will  automatically  result 


App.  D.C. 


5/  (Cont'd)  Communications  ^mmission.  _  U.S.  _ _ 

243  F.  2d  209,  the  appellant  advanced  two  arguments:  that  the 
Commission  had  not  given  reasons  for  rejection! of  its  major 
contention  (Pt.  I,  Appellant's  Br.  in  Case  No.; 12936),  and 
that  on  the  merits,  the  Commission's  decision  was  erroneous 
in  view  of  its  major  contention  (Pt.  II,  Appelilant's  Br.) 

While  KFH's  notice  of  appeal  cites  numerous  substantive 
errors,  it  chose  not  to  argue  any  of  them. 


kJ  N  L. R. B.  V.  Sharpies  Chemicals.  Inc..  209  F}2d  645  (C.A.6); 
N. L. R. B.  V.  State  Center  Warehouse  &  Cold  Storage  Co..  193 
F.2d  156  (C.aT  9) ;  see,  also.  Capital  Transit  Co.  v.  United 
States .  97  F.  Supp.  614,  621  (D.C.D.C.):  CovleiLines  v. 

United  States.  115  F.  Supp,  272,  276  (D.C.  E.O.;  La.,  1953), 
Western  Union  Division  v.  United  States.  87  F.  ;Supp.  324, 

334  (D.C.D.C.),  affirmed,  338  U.S.  864.  In  thej  circumstances 
in  Sharpies,  the  Board  was  upheld  in  rejecting,  not  seriatim 
but  as  a  group,  the  greater  part  of  the  appellant's  exceptions 
"because  they  are,  in  whole  or  in  part,  contraijy  to  the 
facts  or  the  law  or  because  they  are  immaterial!"  209  F.2d  at 


•"8 


in  a  remand  on  an  assumed > failure  to  rule  on  a  material  or 
major  issue.  The  Court  * s ' act  ion  overturning  this  long-stand¬ 
ing  administrative  practice  will  not  only  undoubtedly  affect 
many  administrative  cases  now  or  subsequently  on  appeal,  where 

y 

the  point  has  been  properly  raised  in  a  petition  for  rehearing, 
but  it  will  impose  an  unnecessary  and  serious  burden  on  these 
agencies,  without  significantly  aiding  the  Court's  purpose  — 
greater  clarity  as  to  the'  actual  bases  of  administrative  action. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  requested 
that  the  Court  reconsider  that  part  of  its  decision  dealing  with 
the  Commission's  manner  of  ruling  on  appellant's  exceptions, 
and  find  that  no  reversible  error  was  shown  to  have  been  committed. 

Respectfully  submitted, 

WARREN  E.  BAKER, 

'  General  Counsel, 


RICHARD  A.  SOLOMON, 

Assistant  General  Counsel 


y  (Cont'd)  652-3.  Similarly,  in  State  Central,  the  Board's 
decision  was  upheld,  even  though  it  made  no  rulings  on  ex¬ 
ceptions,  merely  stating  that  they  had  been  filed  and  that 
it  had  considered  them.  In  the  Matter  of  State  Central 
Warehouse  &  Cold  Storage  Co..  90  N.L.R.B.  2115. 

y  See  footnote  1  to  slip  opinion  of  the  Court. 


I,  Richard  A. 
foregoing  petition 
and  not  for  delay. 


HENRY  GELLER,  | 
Counsel  ! 


MARK  FIELDS. 
Counsel 

Federal  Communicat 


ions  Commission 


Solomon,  hereby  certify  thht  the 

for  rehearing  is  presentedi  in  good  faith 


RICHARD  A.  SOLOMON 

I 


July  12,  1957 
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APPENDIX  A 

Synopsis  of  Commission*s  Treatment  of  KFH*s  Exceptions 

Preliminary  Statement 

The  purpose  of  this  synopsis  is  to  show,  by  pointing  to 

the  exact  place  in  the  final  decision,  that  the  Commission  did 

deal  with  the  major  contentions  or  material  issues  raised  by 

KFH.  KFH  excepted  to  11  groups  of  conclusions  of  the  Examiner 

1/ 

(KFH  group  exceptions  I-XI,  1-57)  and  to  the  Examiner's 

rejection  of  its  contentions  of  superiority  over  Wichita  TV 

2/ 

(Exc.  YII,  Nos.  58-59)  (R.'  4793-4865).  Group  exception  XII 
(Nos.  58  and  59)  was  rejected  by  the  Commission  for  failure 
to  meet  the  specificity  requirements  of  Section  1.854(a)  of 
the  Commission's  rules  (JIa.  298-9),  and  will  not  be  further 
discussed  here  (see  Appellee's  Br. ,  Pt.  II,  pp.  35-40).  As 
shown  by  the  following  record  citations,  the  major  contentions 
made  by  KFH  in  its  group  exceptions  I-XI  were  specifically 
dealt  with  by  the  Commission  in  its  decision.  To  illustrate 
the  minor  or  picayune  nature  of  a  great  number  of  KFH's  ex¬ 
ceptions,  we  have  set  out  and  discussed  the  Commission's 
rulings  on  each  individual  exception  in  the  first  group 
(Exceptions  1-4,  R.  4794-4803). 

KFH  organized  its  exceptions  into  12  groups;  in  each  group 
were  a  number  of  individual  exceptions  which,  totaling  all 
groups,  reached  59. 

2J  Wherever  possible,  the  record  reference  is  to  the  joint 

appendix  (J.A.  _ );  where  the  material  has  not  been  printed 

in  the  joint  appendix,  the  reference  is  to  the  record  itself 
(R.  ). 
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Detailed  Discussion  of  Group  Exception  I,  Nos 


Group  Exception  I  —  (to  Examiner's  conclusions  on  local 

I 

residence  and  civic  participation.)  | 

i 

Exc.  1  —  granted  in  part,  denied  in  pajrt,  for  reasons 
set  out  in  decision  (J.A.  313-17).  I 

I 

Exc.  2 —  denied  for  reasons  set  out  injdecision,  J.A. 

317-320  (see,  particularly,  note  ♦♦  ,  |.A.  319). 

1 

Exc.  3(a)  —  granted  (R.  5165,  par.  5)  | 

i 

I 

1 

Exc.  3(b)  —  denied,  obviously  as  having  no  decisional 
significance.  The  Examiner  found  that  *iHr.  Bullard 
^  .07  or  .1%  KFH  stockholder  of  recorjd^  has  never  lived 
in  Wichita  and  has  visited,  that  communitjy  only  six  or 

seven  times  during  his  life*^  (R.  4607).  |  KFH  excepted, 

i 

urging  the  following  finding:  "Mr.  Bulljard  has  never 

lived  in  Wichita,  but  since  1949,  when  hlis  mother 

i 

inherited  her  stock  in  KFH  from  her  sister,  Mrs.  Anna 
Scott  Grayir  he  has  visited  Wichita  four  or  five  times" 

(R.  4799).  The  exception  is  patently  insignificant, 
and  was  therefore  a  "minor  exception"  (skip.  Op.  p.  4) 
on  which  an  individual  ruling  was  not  required. 

i 

Exc.  3(c)  —  denied,  again  as  obviously  i|<rithout  decis¬ 
ional  significance.  The  Examiner  found  |hat  Mr.  Bullard's 
"knowledge  of  Wichita  is  derived  solely  jfrom  these  visits, 

I 

and  from  a  few  articles  he  has  read"  (R.|4607).  KFH 
excepted  to  the  exclusion  of  "the  knowlejige  of  the  com¬ 


munity  derived  from  his  contact  over  the 


past  several 
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years  with  staff  and  corporate  officials  of  KFH  who  are 
residents**  (R*  4799-4800).  But  the  Commission's  decis¬ 
ion  did  not  and  could  not  turn  on  the  exact  degree  of 
knowledge  of  Wichita  or  timing  of  a  few  visits  to  Wichita 
(see  3(b))  of  a  very  small  nonresident  stockholder  of 
record. 

Exc.  3(d)  —  denied  as  the  initial  decision  (R.  4607) 
contained  the  finding  requested  —  that  '*Maria  H.  Delano 
and  Katherine  M.  Fleeson  are  sisters  and  both  are  nieces 
of  Harcellus  M.  Murdock**  (R.  4800). 

Exc.  3(e)  —  granted  (see  par.  7,  R.  5165). 

Exc.  3(f)  —  denied,  as  decisionally  insignificant.  KFH 
requested  that  further  details  as  to  its  general  manager's 
experience  and  background  be  inserted  in  the  decision. 

But  examination  of  par;  21,  R.  4614-5,  shows  that  the 
condensation  of  experience  and  background  there  is  per¬ 
fectly  appropriate,  and  the  additional  details  requested 
are  simply  **frosting**.  Indeed,  KFH  itself  concedes  that 
**ordinarily  objection  to  such  condensation  would  not  be 
made**  (R.  4800)  but  advances  its  objection  because  of 
alleged  unequal  treatment  in  the  Examiner's  findings  as 
to  its  general  manager  and  the  general  manager  of  inter- 
venor.  Even  assuming  there  were  more  background  details 
inserted  as  to  the  latter  than  the  former,  these  details 
—  whether  inserted  or  omitted  —  were  completely  insig¬ 
nificant  from  a  decisional  viewpoint. 
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Exc.  3(q)  —  denied  as  against  the  recoz|d.  KFH  here 
objected  to  a  finding  that  its  general  njanager  did  not 
have  the  money  needed  to  exercise  a  sto<^k  option,  not 

i 

because  the  finding  was  unsupported  by  the  record  but 
again  because  of  an  alleged  '^inequality  of  treatment" 

I 

i 

(R.  4801)  in  that  a  similar  finding  should  have  been 
made  as  to  the  stock  option  held  by  intervener's  general 

I 

manager.  The  decision  shows  that  both  wjere  treated 
equally  in  this  respect  in  the  evaluation  on  integration 
of  ownership  and  management  (J.A.  321-2, j  par.  18).  In 

any  event,  no  basis  was  laid  for  deletiojn  of  the  finding 

I 

—  only  for  an  additional  finding  as  to  Another  party. 

! 

Exc.  3(h)  —  denied,  as  having  no  decisional  significance. 

j 

KFH  requested  that  several  additional  community  activities 

I 

be  listed  in  the  background  sketch  of  Hr|.  Price,  a  0.7% 

I 

stock  subscriber.  But  the  Commission's  ^ist  is  fully 

I 

I 

adequate  (R.  4615)  and  again  KFH  concede^  that  the  omis¬ 
sion  of  a  few  more  community  activities  "would  not  be  too 

i 

important"  and  that  it  is  objecting  only  because  of  a 
claimed  inequality  of  treatment  (R.  4802^) 

j 

Exc.  3(i)  —  denied  as  the  record  adequately  reflects 
what  Hr.  Innes,  a  3.10%  stock  subscriber,  has  done  to 

I 

familiarize  himself  with  KFH's  policies  ^nd  proposals 

j 

i 

(see  R.  46i6).  Again  no  specific  rulingjwas  required 
on  such  an  immaterial  issue.  | 

I 

Exc.  4  —  denied  for  the  same  reason  as  were  exceptions 

i 

58  and  59  (see  J.A.  298-9).  Here  KFH  sii^ply  cited  as 
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error  the  Examiner’s  failure  to  adopt  pars.  14-38 
(pp.  13-33)  of  its  Ph'.  II  proposed  findings  (compare 
the  Examiner’s  findings  at  R.  4689-90,  4755-63).  Such 
pleading  completely  failed  to  meet  the  specificity 
requirements  of  Section  1.854  (see  J.A.  298-9). 

Discussion  of  Other  Group  Exceptions  (II-XI) 

Exc.  II  (No.  5)  —  (to  Examiner’s  conclusion  on  integration  of 
ownership  and  management).'  KFH’s  contentions  that  integration 
was  not  a  significant  factor  in  the  circumstances  of  this 
case,  and  that  intervener  should  not  be  awarded  a  significant 

I 

preference  on  that  factor,  were  explicitly  taken  up  in  the 
decision  (see  J.A.  313-315,  321-22). 

I 

Exc.  Ill  (Nos.  6-10)  —  (to  the  Examiner’s  conclusion  as  to 
intervener’s  superiority  in  training  for  television  and  Experi¬ 
ence  of  key  personnel).  The  Commission,  after  careful  consider¬ 
ation  of  the  contentions  of  the  parties,  including  those  of  KFH, 
found  that  intervener  was  not  entitled  to  a  preference  on  this 
score,  and  further,  that  no  applicant  was  to  be  preferred  on 
staffing  or  staff  training  (J.A.  322-324).  Clearly  KFH  is  not 
complaining  on  appeal  of  the  Commission’s  withdrawal  of  a  pre¬ 
ference  to  intervener.  As  to  the  Commission’s  conclusion 
that  the  staff  showings  of  the  three  applicants  were  equal,  it 
explicitly  set  out  its  reasons  for  reaching  this  conclusion 

I 

and  for  rejecting KFH’ s  major  arguments  (e.g.,  that  the  record 
discloses  a  bona  fide  effective  training  program  conducted 
only  by  KFH  —  B.  4804,  J.A.  323-4*;  that  intervener’s  staff 
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proposals  are  inadequate  —  R.  4806,  5176;  that  KFH  staff 

training  included  experience  in  actual  prodiiction  of  TV  pro- 

! 

grams  proposed  by  it-lR.  4806-7,  J.A.  323-4)"^ 

Exc*  IV.  (Nos.  11-17)  —  (to  the  Examiner's  conclusion  on  the 

i 

superiority  of  intervenor's  program  proposals!) •  The  Commis- 

I 

I 

sion  gave  explicit  consideration  to  the  major  contentions  of 

KFH  (e.g.,  that  no  preference  can  be  awarded  on  the  mere  basis 

j 

of  differences  in  percentage  figures  —  J.A.  305;  that  KFH  is 

I 

superior  in  proposed  educational  programming  —  J.A.  306-7, 

i 

312-13;  that  intervenor  cannot  carry  out  its  Ipromise  not  to 

I 

present  programs  unsuitable  for  children  befojre  9  p.m.  — 

J.A.  300-301;  that  intervenor  had  not  establijshed  that  its 

i 

proposed  programs  with  the  University  of  Wichita  are  feasible 
or  will  be  presented  —  J.A.  312-13;  etc.).  |It  withdrew  the 
preference  given  by  the  Examiner  to  intervenor  over  KFH 
because  the  former  would  devote  more  time  to  local  live  pro¬ 
gramming  and  to  the  religious,  agricultural,  news,  discussion 

j 

and  educational  programming  categories.  It  found,  giving 
explicit  reasons,  that  intervenor  merited  a  preference  over 
KFH  only  in  the  educational  category,  and  th^t  the  preference 
was  a  slight  one  (J.A.  304-309,  312-13). 

j 

Exc.  V.  (Nos.  18-21)  —  (to  the  Examiner's  conclusion  award- 

■  ■  ■  "  i 

I 

ing  intervenor  a  preference  for  its  surveys  <^f,  and  responses 

I 

obtained  from,  public  service  organizations).!  The  Commission 

I 

again  fully  considered  the  arguments  made  (see,  e.g.,  its 

rejection  of  KFH's  argument  based  on  the  fac'^  that  it  proposes 

! 

a  number  of  programs  which  are  to  be  adapted  |for  TV  from 
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similar  programs  currently  broadcast  over  its  AM  station  for 
various  local  civic  groups  —  J,A,  311).  While  it  found 
intervenor*s  efforts  in  this  respect  to  be  more  extensive 
than  those  of  its  rivals,  it  concluded  that  the  difference 
was  not  sufficient  to  warrant  a  preference,  and  therefore 
set  aside  the  preference  the  Examiner  had  awarded  intervener 
(J.A.  309-311). 

Exc.  VI  (Nos.  22)  —  (to  the  Examiner's  conclusion  awarding 
intervenor  a  preference  on  its  employment  and  program  material 
contracts.)  The  Commission  gave  full  consideration  to  KFH's 

t 

argument  on  this  score.  It  specifically  rejected  KFH's  con¬ 
tention  that  it  should  be  preferred  because  more  members  of 
its  staff  have  been  presently  identified  (R.  4827,  J.A.  323). 

But  it  accepted  KFH's  argument  that  it  is  unsound  and  unreal¬ 
istic  to  award  a  preference  on  the  basis  of  program  material 
contracts  entered  into  long  in  advance  of  actual  commencement 
of  operations  (B.  4829).  The  Commission  therefore  set  aside 
the  preference  given  intervenor  by  the  Examiner.  (J.A,  322- 
324). 

Exc.  VII  (Nos.  23-24)  —'(to  the  Examiner's  conclusion  award¬ 
ing  intervenor  a  preference  on  its  proposed  studio  facilities). 
The  Commission  adopted  KFH's  argument  that  the  applicants 
should  be  adjudged  equal'  in  this  respect,  citing  two  cases 
relied  upon  by  KFH,  and  withdrew  the  preference  accorded 
intervenor  (J.A.  325). 

E:;c.  VIII  (Nos.  25-36)  -'-  (to  the  Examiner's  conclusion  award¬ 
ing  intervenor  a  preference  on  its  program  advisory  committees.) 
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The  Commission  first  considered  the  factual  points  raised  by 


KFH  as  shown  by  its  explicit  rulings  or  action  (see,  e.g«,  par. 

17,  R.  516C;  par.  19,  R.  5169;  par.  46,  R,  51^6;  deletion  of 

1 

I 

material  requested  by  KFH  at  R.  4835  and  4839,  etc.).  On  the 

1 

major  contention  —  that  a  preference  should  be  awarded  to  it 

(KFH)  and  not  intervenor  —  the  Commission  f(j>und  that  no  pre- 

i 

ference  was  in  order  to  any  of  the  applicant^  on  this  score, 

i 

and  set  aside  the  preference  bestowed  on  intervenor  by  the 
Examiner  (J.A.  327).  | 

I 

Exc.  IX  (Nos.  37-41)  —  (to  the  Examiner’s  conclusion  award- 

I 

ing  intervenor  a  preference  over  KFH  on  divei|sifi cation  of  con- 

j 

trol  of  the  media  of  mass  communications.)  the  Commission 

I 

j 

granted  one  minor  exception  of  KFH  on  this  pojint  (R.  4845,  J.A. 

I 

33C-  1)  but  rejected  the  major  .contentions,  lit  rejected,  on 

1 

the  basis  of  prior  decisions,  the  argument  thjat  ownership  of 

I 

1 

newspapers  and  radio  stations  should  not  coun^  against  the 

I 

i 

applicant  diversification-wise  (J.A.  329-30). |  Host  important, 

i 

it  rejected,  after  full  and  detailed  discussion,  the  two 
major  arguments  relied  upon  by  KFH  —  (1)  tha^  a  grant  to  KFH 


would  promote  the  diversification  policy  sinc^  by  such  a  grant 

i 

the  Wichita  Eagle’s  stock  interest  in  KFH  would  be  reduced 
from  50%  to  37.91^,  and  (2)  that  the  Wichita  ^agle  will  not 

i 

be  the  leading  stockholder  in  KFH  since  it  will  have  two  out 
of  the  seven  directors  on  the  reconstituted  b(|ard  of  directors. 

I 

(B.  4841-44,  J.A.  330-31).  i 

I 

Exc.  X  (Nos.  42-53)  —  (to  the  Examiner’s  adverse  findings 
regarding  KFH’s  past  performance  record.)  Thq  Commission 
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granted  certain  of  KFH*s  exceptions  on  this  point  (e,g«, 
elimination  of  reference  to  absence  of  local  sport  programs 
as  adverse —  R.  4847,  J.A.  316-7;  elimination  of  adverse  find¬ 
ing  on  basis  of  excess  commercial  spots  —  R.  4857,  5168; 
listing  of  additional  religious  and  agricultural  programs  — 

R,  4855,  5169).  But  the  Commission,  as  had  the  Examiner,  found 
KFH  derelict  as  to  its  educational  and  controversial  issue 
programming  (R.  5170-1,  J.A.  316-7);  and  in  so  doing,  it 
expressly  took  up  and  rejected  the  major  contentions  of  KFH  — 
that  composite  week  factual  data  is  not  a  good  indication  of 
a  station's  program  service  (R.  4847-4849,  5170-1);  that  the 
Examiner's  findings  as  to  educational  programming  were  incom¬ 
plete  (R.  4850-1,  R.  5171);  that  the  Examiner's  findings  as 
to  the  broadcast  of  controversial  issue  programs  represent  a 
distortion  of  the  record  (R.  4853-54,  5171).  The  Commission 
also  eliminated  an  adverse  finding  of  the  Examiner  based  on 
KFH-AM's  live  sustaining  efforts  (R.  4849-50,  J.A.  316-7), 
but  found  adversely  to  KFH  on  its  poor  local  live  (sustaining 
and  commercial)  showing  in  the  6-11  p.m.  time  segment  (Ibid. ) 
Exc.  XI  (Nos.  54-57)  —  (to  the  Examiner's  treatment  of  KFH's 
broadcast  experience  and  TV  training.)  The  Examiner  found 
KFH  superior  in  broadcast  experience  but  fused  his  discussion 
of  that  factor  with  past  broadcast  record.  KFH  objected  in 
its  exceptions  54  and  55  (R.  4857-8)  that  the  two  factors 
were  separate,  and  the  Commission  so  found  in  its  preliminary 
discussion  (J.A.  325-6).  KFH  objected  in  exception  57  (R.  4859- 
60)  that  its  superiority  on  broadcast  experience  should  not  be 
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I 

largely  offset  by  the  fact  that  intervenor  wot^ld  employ  staff 

I 

I 

personnel  experienced  in  television  techniques.  The  Commission 

I 

eliminated  all  reference  to  intervenor*s  staf4  personnel, 
restricting  its  consideration  to  the  principals  of  the  appli- 

I 

cants  (J.A.  325-6).  It  then  set  out  in  detail^  its  conclusion 
based  on  the  comparison  of  the  principals  (J.i).  326-7).  KFH 
objected  to  offsetting  its  superiority  on  personnel  training 

I 

program  by  a  future  training  program  to  be  conducted  by  an 

I 

engineering  expert  engaged  by  intervenor  (Exc.  56,  R.  4858), 
but  the  Commission  rejected  entirely  KFH*s  cl^im  of  super- 

I 

i 

iority  on  this  ground  (J.A.  323-4).  | 


APPENDIX  B 


Examples  of  Other  Agencies*  Manner  of 
Dealing  with  Exceptions 

1,  National  Labor  Relations  Board,  The  N.L.R.B.  does 
not  rule  specifically  on  each  exception  taken  to  an  examiner’s 
initial  decision.  See,  e.g.,  Santa  Clara  Lemon  Association, 
116  N.L.R.B.  44  (1956):  *®The  Board  has  reviewed  the  rulings 
made  by  the  Trial  Examiner  at  the  hearing,  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are  hereby 
affirmed.  The  Board  has  considered  the  Intermediate  Report, 
the  exceptions  and  briefs,  and  the  entire  record  in  the  case, 
and  hereby  adopts  the  Trial  Examiner's  findings,  conclusions, 
and  recommendations,  except  insofar  as  they  are  inconsistent 
with  the  findings,  conclusions,  and  order  set  forth  below. ^ 
Almost  identical  languagei  appears  in  Linn  Mills  Co. .  116 
N.L.R.B.  96  (1956). 

2.  Civil  Aeronautics  Board.  The  C.A.B.  does  not  pass 
expressly  upon  each  requested  finding  or  conclusion  filed  in 
cases  before  it.  A  typical  example  of  its  procedure  is  found 
in  Mississippi  Valley  and  Southeastern  States,  11  C.A.B,  979, 
993,  994  (1950):  "These  requested  findings  and  conclusions 
are  numerous,  involved,  and  argumentative,  making  it  difficult 
to  deal  with  them  other  than  through  the  medium  of  our  own 
findings  and  opinions  herein  ....  We  have  considered  all 
of  the  requested  findings  and  conclusions  in  the  preparation 
of  this  opinion  insofar  as  they  are  relevant  and  material  to 
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the  issues  in  this  case  and,  except  to  the  extent  that  they 


are  expressly  or  impliedly  affirmed,  they  arej  denied."  See 

I 

also  Washington  Skyways.  13  C.A.B.  218,  222  (|l951):  "Taking 

I 

i 

into  account  all  of  the  facts,  therefore,  we  jconclude,  for 
reasons  stated  above,  that  the  proceeding  instituted  by  the 
complainant  herein  should  be  dismissed,  and  t^e  exceptions  of 

i 

the  complainant,  except  to  the  extent  granted!  above,  should 

i 

j 

be  denied." 

3.  Interstate  Commerce  Commission.  The  I.C.  C. .  in  cases 

' 

i 

where  exceptions  have  been  filed  to  an  examiner's  proposed 

report,  usually  states  in  the  opening  paragraph  of  its  final 

! 

report  (See  e.g.  Proposed  Increased  Refrigeration  Charges^ 

297  I.C. C.  505  (1956)):  "Exceptions  and  requested  findings 

! 

not  specifically  discussed  in  this  report  norj  reflected  in 

I 

our  findings  or  conclusions  have  been  considered  and  found 

i 

not  justified."  There  then  follows  a  detaile^  discussion  of 

I 

the  facts  and  conclusions  involved,  in  the  li^ht-  of  the  prin¬ 
cipal  contentions  of  the  protestants.  Tennessee  Interstate 
Freight  Rates  and  Charges.  294  I.C. C.  633  (19^5),  is  another 

typical  Commission  report  disposing  of  exceptions  in  the 

i 

same  way.  | 

4.  Federal  Power  Commission.  The  F.P.C^  customarily 

I 

I 

does  not  deal  separately  with  each  exception  ^^ken  to  an 

examiner's  initial  decision.  After  discussing  the  merits  of 

•  I 

I 

the  principal  contentions  of  the  party  excepting,  the  Commis¬ 
sion's  dpipion  usually  states:  "The  Commissidn  further  finds: 

i 

Such  exceptions,  specif i cations t of  error,  and  I  contentions 
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contained  in  the  above-described  exceptions  as  are  not  specifi¬ 
cally  disposed  of  in  the  foregoing  are  without  substantial 
support  in  evidence  or  reasonable  basis  in  law  or  are  immaterial 
to  the  correct  decision  of  this  case  and  should  be  denied 
Tennessee  Gas  Transmission  Co..  Docket  Nos.  G-9331,  G-9448, 

March  11,  1957  (slip  op.,  page  3). 

5.  Securities  and  Exchange  Commission.  The  S.E.C.  does 

I 

not  undertake  to  discuss  separately  each  exception  filed  in 
cases  before  it.  At  the  end  of  its  report  in  a  case  (Findings 
and  Opinion  of  the  Commission),  the  Commission  makes  the 
following  typical  statement:  *^Rulinas  on  Exceptions.  To 

whatever  extent  applicant's  exceptions  to  the  examiner's  recom- 
mended  decision  involve  issues  which  are  relevant  and  mater¬ 
ial  to  the  decision  in  this  case,  we  have  by  our  findings  and 
opinion  herein  already  ruled  upon  them.  We  overrule  those 
exceptions  to  the  extent  that  they  are  inconsistent  with  the 
views  we  have  expressed,  and  sustain  them  to  the  extent  that 
they  are  in  accord  with  such  views."  (Haley  and  Co„.  Release 
No.  5304,  April  25,  1957  Slip  Op.,  pp.  9-10). 

6.  Federal  Maritime  Board.  The  F.M.B.,  in  passing  on 
exceptions  taken  to  an  examiner's  recommended  decision,  does 
not  discuss  each  such  exception  separately.  The  Board,  in  its 
Report,  usually  uses  general  language  of  the  following  nature: 
"We  are  in  general  agreement  with  the  findings  and  recommen¬ 
dations  of  the  examiner. '  Exceptions  taken  and  recommended 
findings  not  discussed  in  this  report  have  been  given  con¬ 
sideration  and  have  been  found  not  related  to  material  issues 
or  not  supported  by  evidence."  (United  States  Atlantic  & 


Gulf^Puerto  Rico  Conference  v.  American  Union [Transport 
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IN  THE  UNITED  STATES  COURT  OF  APPEALS 

i 

For  The  District  of  Columbia  Circuit 

I 

_  I 

No.  13,272  I 

j 

THE  RADIO  STATION  KFH  COMPANY,  | 

i 

Appellant  | 

I 

V.  j 

FEDERAL  COMMUNICATIONS  COMMISSION, 

i 

Appellee  | 

WICHITA  TELEVISION  CORPORATION,  INp. , 

Intervenor  | 

i 

I 

-  I 

APPEAL  FROM  DECISIONS  AND  ORDERS  OF  THE  FEDERAL  | 

COMMUNICATIONS  COMMISSION  | 

ANSWER  TO  PETITION  FOR  REHEARINQ 

i 

Comes  now,  The  Radio  Station  KFH  Company,  ^pellant  in  the 
above-entitled  case,  and  states  the  following  in  Answer  to  the  Petition 
for  Rehearing  filed  on  July  12,  1957,  by  the  £^pellee,|  Federal  Communi¬ 
cations  Commission.  I 

j 

One  of  the  questions  presented  on  this  ^peal  w^  whether  the 
Commission  erred  in  failing  to  give  a  statement  of  reasons  or  basis 
for  its  rulings  on  certain  of  appellant's  exceptions  to  jthe  Examiner's 
Initial  Decision  (Appellee  Brief,  p.  ii).  In  its  Final  Decision,  the 

j 

Commission  stated  that  those  exceptions  v^ich  were  granted  were 


2 


reflected  in  the  Final  Decision,  the  others  or  porticjns  not  so  granted 
were  denied  for  any  one  or  more  of  a  number  of  reajsons  stated  in  the 

I 

opening  paragraph  of  the  Commission's  Final  Decision.  (J.  A.  298). 

1 

Appellant  contended  in  this  Court  (Brief,  pp.  ^4-47)  that  this 
multiple  choice  method  of  den3ring  exceptions  violated  Section  8(b) 

i 

of  the  Administrative  Procedure  Act  and  Section  1.857  of  the  Com¬ 
mission's  Rules.  Appellant  contended  (Brief,  pp.  4^-45): 

’’The  minimum  requirement  of  a  Commission’s 
decision  denying  exceptions  to  an  Examiner’s  i*eport 
is  that  it  apprise  the  exceptor  of  the  reasons  fpr  such 
denial.  It  is  wholly  incompatible  with  every  standard 
of  orderly  administrative  procedure  and  judici|al  review 
of  administrative  action  to  require  the  exceptor  and  the 
reviewing  Court  to  guess  as  to  what  was  the  Commiss¬ 
ion’s  reason  for  denying  a  particular  exception.  It 
does  not  comply  with  the  requirement  of  Section  8(b) 
of  the  Administrative  Procedure  Act  to  advise  |  an  ex¬ 
ceptor  that  his  exceptions  have  been  denied  foi^  one 
(or  possibly  more  than  one)  of  four  altemativei 
reasons.”  I 

In  its  Brief  (p.  43),  the  Commission  made  the  ioUowing  con- 

j 

tention:  I 


ft 


.  .the  real  issue  here  is  whether  the  Com¬ 
mission’s  decision  informed  appellant  of  the  nUings 
on  the  exceptions  filed  by  appellant.  To  establlish 
its  claim  of  procedural  error,  ^pellant,  we  believe, 
had  the  minimal  responsibility  of  setting  out  th^ 
particular  exceptions  on  which  it  is  allegedly  iiji 
doubt  as  to  the  Commission’s  ruling,  and  demon¬ 
strating  that  such  doubt  does  exist.  ” 

I 

The  Court  in  its  decision  of  this  case  rejected  appellee’s 
foregoing  contention  and  said: 


1  It  appears  from  appellee's  Petition  for  Rehearing  that  the  Commission! *s  present  position  is  that 

the  Final  Decision  need  not  even  contain  explicit  rulings  on  exceptions  which  ire  granted  (or  denied)  so 
long  as  there  is  discussion  of  the  parties*  major  contentions  in  the  caue  which  loay  be  said  to  reflect  the 
disposition  of  the  parties'  exceptions,  if  only  by  the  fact  that  their  acceptance  or  rejection  is  either 
consistent  or  inconsistent  with  the  views  expressed.  | 


I 

I 


! 
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^’Though  a  specific  ruling  on  each  minor  exception 
is  not  indispensable^  the  parties  and  the  court  should 
not  be  left  to  guess,  with  respect  to  any  material  issue, 
which  of  several  alternatives  of  the  Commission  had 
in  mind.  It  should  make  the  basis  of  its  action  reason¬ 
ably  clear.  We  cannot  find  it  did  so  here.  Its  state¬ 
ment  of  reasons  comes  to  little  more  than  this:  For 
one  reason  or  another,  all  the  exceptions  not  granted 
are  overruled. "  Slip  Opinion,  p.  4 

From  the  Courtis  decision,  it  should  be  clear  that  the  case  was 
reversed  and  remanded  to  the  Commission  for  it  to  give  the  ’^basis” 
or  "reason”  for  its  rulings  on  at  least  the  major  exceptions  which 
appellant  had  taken  to  the  Examiner's  Initial  Decision  on  issues 
bearing  on  significant  differences  advanced  to  support  comparative 
preferences.  Johnston  Broadcasting  Company  v.  Federal  Communi¬ 
cations  Commission,  85  U.  S.  App.  D.  C.  40,  175  F(2d)  351,  357 
(use A,  D.C.  Circuit,  1949). 

In  its  Petition  for  Rehearing,  appellee  has  misconstrued  the 
basis  for  the  Court's  holding  by  interpreting  the  Court's  opinion  as 
requiring  that  ''the  Commission  must  make  its  position  reasonably 
clear  on  all  'material  issues'  or  'major  contentions'  of  the  parties" 
(Petition,  p.  1).  This  is  a  clear  misinterpretation  of  the  Court's 
opinion  which  stated  that  the  Commission  must  give  the  grounds  or 
basis  for  its  rulings  on  exceptions,  not  that  the  Commission  need  only 
state  its  position  on  the  "major  contentions"  or  "material  issues" 
raised  by  the  parties.  Thus, '  the  Petition  for  Rehearing  raises  a  false 
issue. 

Appellee's  petition  for  rehearing  now  makes  the  contention  that 
the  requirements  of  Section  8(b)  of  the  Administrative  Procedures  Act 
and  Section  1.857  of  its  Rules  are  met  if  the  Commission's  Final 
Decision  egresses  the  Commission's  views  regarding  the  major 
contentions  of  the  parties  with  respect  to  their  claims  of  superiority. 


V 
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In  effect,  appellee  is  now  contending  that  it  is  not  necessary  that  the 
Commission  specifically  rule  on  exceptions  because  jthe  statement  of 
the  Commission's  position  will  "reflect  its  rulings".;  Apparently  the 

j 

parties  and  the  Court  must  accept  on  faith  that  the  Commission  con- 
siders  and  makes  a  reasoned  but  undisclosed  disposition  of  all  the 

major  exceptions  taken  to  an  Examiner's  Initial  Deci^sion  so  long  as 

i 

the  general  subject  matter  to  which  the  exceptions  w^re  addressed 
is  dealt  with  by  the  Commission  in  its  Final  Decisioij.  To  the  extent 
that  the  Final  Decision  does  not  discuss  a  contention  jof  a  party,  it 

I 

must  further  be  presumed  that  the  issue  or  contention  to  which  the 
exception  is  addressed  is  minor  and  inconsequential.!  Thus  appellee 
undertakes  in  Appendix  A  of  its  petition  for  rehearing  (Petition, 
pp.  14-19)  to  show  that  appellant's  exceptions  were  necessarily  re¬ 
jected  by  the  Commission  because  the  Commission  iij  its  Final  De¬ 
cision  expressed  its  position  regarding  all  of  the  "m^jor  contentions 

i 

made  by  KFH".  By  twisting  the  language  in  the  Couri's  Opinion  so  as 

to  make  it  require  that  the  Commission  state  its  posi^on  on  major 

1 

issues  rather  than  to  give  its  rulings  and  reasons  thei^efor  on  individual 
exceptions  bearing  on  major  issues,  ^pellee  has,  in  Effect,  construed 

i 

the  Court's  holding  as  not  requiring  specific  rulings  c^n  individual 
exceptions,  much  less  a  statement  of  the  basis  or  grcjunds  for  such 

rulings.  j 

] 

The  significant  portion  of  Appendix  A  attached  tb  appellee's 
petition  is  to  be  found  on  pages  11-13,  wherein  the  re^ons  for  the 

rulings  on  some  of  appellants  exceptions  are  set  out.  i  These  have 

i 

never  been  published  by  the  Commission  and  they  appear  for  the  first 
time  in  the  petition  filed  by  its  counsel.  The  source  qf  this  detailed 
discussion,  pp.  11-13,  as  distinguished  from  the  generalized  dis¬ 
cussion  that  follows  page  14  is  unrevealed.  If  the  "derailed  discussion" 

(Petition,  pp.  11-13)  originates  with  counsel,  then  obviously  it  has  no 

1 

1 

2  Obviously  an  aibitnry  and  undisclosed  disposition  would  be  contrary  law. 
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proper  basis  as  support  for  the  petition  since  the  parties  and  the 
court  are  entitled  to  know  the  Commission's  reasons,  not  those  which 
result  from  the  speculations  of  counsel.  If  the  "detailed  discussion" 
represents  instead  the  heretofore  unpublished  reasons  for  the  Com¬ 
mission's  denial  of  appellant*s  exceptions,  then  obviously  the  Court’s 
decision  cannot  have  the  "serious  and  far-reaching  consequences" 
envisioned  by  Commission  counsel  because  all  that  is  entailed  is 

3 

publication  of  hitherto  unpublished  but  existing  determinations.  A 
requirement  that  these  reasons  be  published  rather  than  remain  un¬ 
disclosed  can  hardly  be  an  unreasonable  burden,  since  the  Commission 
obviously  must  consider  and  rule  on  each  exception.  Its  reason  or 
ground  for  so  ruling  is  not  an  undue  burden  and  certainly  one  which  is 
imposed  by  Section  8(b)  of  the  Administrative  Procedure  Act.  Slip 
>  P*  • 

Petitioner  has  attached  an  Appendix  A  to  the  Petition  for  Re¬ 
hearing  presumably  to  satisfy  the  Court  that  all  major  contentions 
raised  by  Appellant’s  exceptions  were  disposed  of  and  "explicit" 
reasons  given  therefor.  Petitioner  is  careful,  however,  not  to 
suggest  by  an3^ing  in  its  petition  or  Appendix  A  that  the  final  decision 
gave  explicit  reasons  for  denial  of  the  individual  exceptions  on  which 
a  major  contention  is  based.  Therein  lies  the  fatal  defect  in  the 
relevancy  of  Appendix  A,  because  it  must  be  clear  that  rejection  of  a 
contention  without  giving  reasons  for  rejection  of  the  individual  ex¬ 
ceptions  (each  separate  and  citing  different  portions  of  the  record) 
on  which  the  contention  rests  is  equivalent  to  an  acc^tance  only  of 
the  Commission’s  own  point  of  view  without  informing  the  parties  or 
the  Court  that  this  Is  a  reasoned  conclusion  reached  after  having  given 
consideration  to  and  having  determined  the  exceptions  of  a  party. 
Appendix  A  is  thus  valueless  and  lacking  in  significance  in  its  under¬ 
taking  to  show  compliance  with  the  standard  enunciated  by  the  Court 

3  Cominission  counsel  cannot  logically  take  the  position  that  the  reasons  or  basis  for  the  Com~ 

mission's  disposition  of  exceptions  is  not  available  because  such  a  positim  would  indicate  that  the 
Commission  acted  arbitrarily  and  without  reason,  when  it  originally  disposed  of  KFH  exceptions. 
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in  its  decision  that  the  Commission  must  rule  on  eve^  material 

I 

exception  and  give  its  reasons  or  grounds  for  so  ruling  so  that  ^*the 
parties  and  the  court  should  not  be  left  to  guess,  witti  respect  to  any 

i 

material  issue,  which  of  several  alternatives  the  Coihmission  had  in 
mind.  ”  Slip  Op.  p.  4.  j 

I 

Thus,  for  purely  illustrative  purposes,  we  can; refer  to 

i 

Petitioner’s  discussion  in  Appendix  A  concerning  twc^  material  issues — 
(a)  one  of  the  only  two  preferences  given  by  the 
venor  over  appellant,  i.  e. ,  superiority  of  proposed  educational 

i 

programs  for  television  and  (b)  one  of  the  major  preferences  advanced 
by  KFH  on  its  past  record  and  rejected  by  the  Commission.  As  to  the 
first,  the  Examiner  rejected  appellant’s  contentions  ^hat  it  should  have 
been  preferred  because  of  the  lack  of  likelihood  of  fuifillment  of  inter- 
venor’s  plans.  KFH  excepted  to  the  Examiner’s  decision  awarding  a 
preference  to  intervenor  in  this  area  and  submitted  a|  group  of  ex¬ 
ceptions  on  which  its  contention  was  based.  The  Conkmission’s  final 
decision  with  only  minor  ’’modifications  of  language”  jadopted  sub¬ 
stantially  the  Examiner’s  conclusions.  Petitioner  contends  (p.  15) 
that  because  KFH’s  claim  of  superiority  in  this  area  6f  decisional 

i 

significance  was  discussed  and  rejected,  KFH  has  been  given  the 
reasons  for  refusal  of  the  KFH  exceptions  on  which  dje  contention  of 

I 

superiority  was  based.  Nothing  could  be  further  from  the  truth  for  as 

i 

already  noted  the  Final  Decision  has  adopted  substantially  all  of  the 
Examiner’s  language  refusing  this  KFH  contention. 

1 

i 

There  is  attached  hereto  as  Appendix  1  -  a  S3mcjpsis  which  shows 
first,  that  no  reasons  are  given  nor  even  any  referenc^e  made  in  the 
Final  Decision  to  five  of  the  KFH  exceptions  on  which! KFH  rested  its 
general  contention  that  it  and  not  intervenor  was  to  bd  preferred  on  its 

i 

educational  program  proposal  for  television.  The  S3niopsis  then  shows 
that  the  Commission  failed  to  consider  and  rule  upon  pertain  KFH 

I 

exceptions  relevant  to  its  claim  of  preference  based  uj^on  its  past 


Commi 


ission  to  inter- 
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performance  record.  Appellant  submits  that  similar  analysis  of  other 
major  KFH  contentions  would  likewise  show  no  reasons  given  for  denial 
of  KFH  exceptions  on  which  it  rested  general  contentions  in  other  major 
areas  of  contention.  For  these  reasons,  petitioner’s  Appendix  A  is 
without  merit  and  fails  to  show  compliance  with  Section  8  (b)  of  the 
Administrative  Procedure  Act  as  interpreted  by  this  Court  in  its  de- 
;  cision  in  this  case. 

CONCLUSION 

WHEREFORE,  it  is  respectfully  submitted  that  the  Petition  for 
Rehearing  should  be  denied. 

Respectfully  submitted, 

WILLIAM  C.  KOPLOVrrZ 

FREDERICK  H.  WALTON,  JR. 

938  Bowen  Building 
Washington  5,  D.  C. 

Attorneys  for  Appellant 

Of  Counsel: 

Dempsey  and  Koplovitz 
938  Bowen  Building 
Washington  5,  D.  C. 
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APPENDIX  1 


A.  Petitioner's  Appendix  A  contends:  | 

"It  [Commission]  found,  giving  explicit  reason^,  that  intervenor 
merited  a  preference  over  KFH  only  in  the  educatiohal  category,  and 
that  the  preference  was  a  slight  one."  (J.  A.  304-30^,  312-313) 

Petition  p.  15.  ! 

I 

i 

A  review  of  KFH  exceptions  directed  against  tt|is  preference 
given  to  intervenor  shows  that  most,  if  not  all,  of  th(3se  KFH  excep¬ 
tions  were  not  discussed  in  the  final  decision.  Thus  the  Joint  Appendix 

citations  given  above  by  petitioner  can  be  searched  ahd  nothing  will  be 

i 

found  in  which  any  reference,  much  less  an  "e^splici^  reason",  can  be 
found  disposing  of  KFH  Exception  13  (R.  4811)  which  excepted 

i 

to  the  Examiner's  failure  to  adopt  a  finding  (para.  6^)  and  a  conclusion 

1 

(para.  69)  requested  by  KFH  (J.  A.  63-64)  insofar  as|  the  same  asserted 

that  intervener's  University  Center  proposal  "is  a  delegation  of  licensee 

1 

responsibility  to  control  program  content  —  inimica^  to  the  Communi¬ 
cations  Act  and  Commission  policies."  (J.  A.  64)  T)ie  decision, 

1 

neither  in  the  references  given  above  by  petitioner  nc^r  an3rwhere  else, 
refers  to  this  important  contention  asserted  by  KFH  gainst  both 
opponents  -  Taylor  Radio  (KANS)  (see  R.  4376,  4377|  para.  50)  and 
intervenor  herein.  | 

I 

KFH  Exception  14(a),  (R-4812);  l4(b)(R.  4812-1^);  14(e) 

(R.  4813-14)  -  not  granted;  no  discussion  or  referenc^  to  the  matters 
alleged  in  these  three  exceptions  can  be  found  in  J.  Aj  304-309  ;  312- 

313  as  cited  by  petitioner.  I 

] 

KFH  Exception  16  (R.  4815-4818)  -  Petitioner's!  references 

I 

(J.  A.  304-309,  and  312-313)  contain  no  reasons  for  denial  of  KFH's 
exception  supported  by  record  citations  objecting  to  t^e  Examiner's 
reliance  (R.  4725  or  8089 -para.  21)  upon  invitations  ^  22  other 

I 

colleges  as  being  curative  or  providing  assurance  of  ^temative  or 


9 

substitute  educational  programming  in  place  of  the  5  hours  of  Wichita 
University  Center  time  concededly  uncertain  of  fulfillment.  (J.  A. 

312,  lines  17-19)  Though  excepted  to,  the  Commission  adopted  the 
Examiner’s  language  without  explanation  or  reason  for  denial  of  the 
exception.  (J.  A.  313)  The  same  is  true  of  item  (c)  of  KFH  Exception 
16  (R.  4817)  which  excepted  to  any  reliance  upon  the  official  connection 
of  certain  of  intervenor’s  board  members  as  a  means  of  overcoming  or 
filling  the  gap  in  intervener's  educational  programming  arising  from 
its  inability  to  produce  all  of  the  5  hours  of  regularly  weekly  program¬ 
ming  it  planned  with  the  University  of  Wichita.  (J.  A.  312-313) 

B.  Appendix  A  (pp.  17-18)  includes  reference  to  Group  X  of  KFH 
Exceptions  (R.  4846-4857)  which  were  directed  against  Examiner's 
adverse  conclusions  on  KFH's  past  performance  record.  To  illus¬ 
trate  further  the  lack  of  merit  in  petitioner's  Appendix  A,  there  is  set 
forth  below  an  analysis  of  one  aspect  of  the  Commission's  treatment 
of  certain  exceptions  in  this  major  area  of  contention. 

The  Examiner's  Initial  Decision  contained  the  following 
conclusion: 

"Para.  20 - The  evidence  discloses  that  during  the 

composite  week  of  1950,  KFH  devoted  a  total  of  only  .  51%  of 
its  time  to  educational  programs  and  during  the  composite 
week  of  1949,  a  total  of  only  .  19%.  Throughout  the  school 
year  KFH  broadcasts  only  two  weekly  half-hour  educational 
programs,  one  on  behalf  of  the  Wichita  Teachers  Association 
and  the  other  on  behalf  of  the  public  schools  and  parent 
teachers' associations."  (R.  4724  or  R. 8088) 

KFH  Exception  43,  (R.  4846-4850)  was  a  detailed  exception 
supported  by  record  citation  directed  to  the  many  errors  in  the  fore¬ 
going  paragr^h  of  conclusions  (including  specifically  the  matter  quoted 
above)  and  to  the  findings  of  fact  on  which  such  a  conclusion  would 
have  to  be  based.  Notwithstanding  this  exception,  the  Commission's 


Final  Decision  in  its  conclusion  repeated  the  above  maiter  almost 
verbatim:  I 

I 

.  The  record  discloses  that  during  the  cc^mposite 
week  of  1950  KFH  devoted  a  total  of  only  .  51%  of  its  time 

I 

to  educational  programs  and  during  the  composite  week  of 

I 

1949  a  total  of  only  .  19%  (see  para.  36).  Throughout  the 

[ 

school  year  KFH  broadcast  only  two  weekly  half4hour 

i 

educational  programs,  one  on  behalf  of  the  Wichita 

i 

Teachers  Association  and  the  other  on  behalf  of  ^e 
public  schools  and  parent- teachers'  associations. " 

(J.A.  316)  j 

i 

On  the  basis  of  these  two  observations  the  Commissioi^  concluded 

that  "Its  [KFH's]  effort  in  this  field  does  not  measure  hp  to  the  find- 

i 

ings  of  excellence  which  KFH  requests  as  to  its  past  broadcast 
record."  ( J.  A.  316)  | 

It  is  an  undeniable  fact  that  these  matters  were  highly  material, 

i 

indeed  crucial,  to  the  decision  of  the  case  because  the!  Commission 

I 

later  in  its  decision  said  that:  "Had  KFH  established  its  past  broad¬ 
cast  record  as  the  excellent  one  it  claimed  it  to  be,  k|fH  would  have 

i 

clearly  been  entitled  to  a  preference  in  this  point  of  comparison.  " 

i 

(J.A.  328-9). 

But  KFH  was  denied  the  preference  on  the  basis  of  the  Com¬ 
mission's  virtually  verbatim  adoption,  as  noted  above^  of  the  Examiner's 

I 

own  language,  in  his  conclusion,  to  which  KFH  had  vigorously  excepted 
by  a  detailed  statement  with  ample  citation.  Nowherej  in  the  Com- 

I 

mission's  conclusion  (para.  13-J.  A.  316-7)  on  this  subject  is  there 

I 

any  discussion,  explanation,  or  ground  stated  for  the  genial  of  KFH's 


exceptions  directed  specifically  against  the  improprie^  and  in- 

4/  i 

accuracy  *  of  two  sentences  quoted  above  and  their  erroneous  use  as  a 


_  As  a  matter  of  fact,  the  quoted  Commission  conclusion  ignored  and 
was  not  even  corrected  to  reflect  the  Commission's  correction  of  Find¬ 
ing  36— see  para.  22,  R.  5170-which  showed  other  programs  than  the 
two  referred  to  in  the  quote,  and  see  fn.  16,  R.  5170-^,  which  deter¬ 
mined  that  in  addition  to  the  0. 51%  KFH  had,  in  fact,  broadcast  addi¬ 
tionally  a  regular  educational  program  "Spelling  Bee*^  and  two  other 
special  programs. 


decisional  conclusion.  It  is  obvious  that  Appendix  A  fails  in  its 
purpose  of  establishing  that  the  Final  Decision  allegedly  sets  forth 
reasons  for  denial  of  these  KFH  exceptions  on  this  very  material 
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REPLY  TO  ANSWER  TO  PETITION  FOR  RpEARING 


In  its  answer,  KFH  claims  that  we  have  Imisconstrued  this 

i 

Court* s  decision  of  June  27,  1957  **by  interpjreting  the  Court’s 
opinion  as  requiring  that  'the  Commission  mu|st  make  its  posit- 

i 

ion  reasonably  clear  on  all  ’’material  issues^  or  "major  con¬ 
tentions’*  of  the  parties'"  (Answer,  p.  3),  ^ut  our  so-called 

I 

construction  is  almost  a  direct  quote  from  the  Court's  opinion 

1 

(see  Slip  Op.,  p.  4,  where  the  Court  took  up  I  the  O)lonial 
Television  case  and  in  the  first  full  paragraph,  set  out  the 

______  I 

holding  of  the  case).  | 

The  sole  misconstruction  lies  in  KFH's  i|nterpretation  of 
our  position.  We  did  not  say  that  the  Commission  had  merely 

^  i 

I 

set  out  its  position  on  the  material  issues,  Without  regard 

I 

1 

to  the  contentions  of  the  parties.  On  the  contrary,  we 


specifically  stated  that  the  Commission  ruled  in  its  decision 
on  every  material  issue  raised  by  KFH«  The  Court  will 
observe,  in  the  citations  set  out  in  Appendix  A  to  our  petit¬ 
ion,  constant  references  by  the  Commission  to  specific  KFH 
arguments. 

KFH’s  reply  is  largely  an  exercise  in  semantics.  Thus, 
KFH  credits  us  with  being  careful  to  avoid  any  suggestion  in 
our  petition  or  attached  appendix  A  ^that  the  final  decision 
gave  explicit  reasons  for  denial  of  the  individual  exceptions 
on  which  a  major  contention  was  based**  (Answer,  p.  5).  But 
in  employing  the  Court's  phraseology  of  **material  issue**  or  ‘ 
**major  contention**,  we  certainly  did  not  mean  that  the  Com¬ 
mission  had  not  ruled  explicitly  on  **the  individual  except¬ 
ions  on  which  a  major  contention  was  based.**  For,  it  would 
be  impossible  for  the  Commission  to  have  ruled  on  the  mater¬ 
ial  or  major  issues  raised  by  KFH  without  ruling  on  KFH's 
individual  exceptions  raising  these  issues..  Appendix  A  to 
our  Petition  for  Rehearing  and  the  appendix  attached  hereto 
demonstrates  that  the  Commission  did  so  rule^  although  it  did 

not  in  each  case  label  the  ruling  as  a  ruling  on  a  specifi- 

1/ 

cally  numbered  exception.  The  Court's  decision  is  properly 

T7  The  fact  that  the  Commission,  in  dealing  with  the  except¬ 
ions  going  to  each  major  contention,  did  not  refer  to  such 
exceptions  by  number,  or  attach  a  separate  appendix,  does  not 
invalidate  its  action.  The  House  Judiciary  Committee,  which 
added  the  sentence  in  question  to  Section  8(b)  of  the  Admin¬ 
istrative  Procedure  Act  (S.  7,  79th  Cong.),  provided  the  sole 
legislative  comment  on  the  sentence  (Administrative  Procedure 
Act  -  Legislative  History.  S.  Doc.  No.  248,  79th  Cong.,  2d 
Sess.,  288,  fn.  19):  (fn.  1  continued  on  following  page  ) 


conce^’^^d  with  substance  —  that  the  parties  and  the  Court  be 

i 

informed  of  the  Commission's  basis  of  actiojn  on  every  material 

I 

issue  raised  by  exception  or  otherwise  (Slilp  Op.  4).  This  the 

i 

Commission  did,  and  the  particular  semantic^  label  is  irrelevant. 

I 

If  there  were  any  doubt  as  to  the  prof^riety  of  the  Com- 

I 

mission's  action  on  KFH's  exceptions,  KFH'sj  Appendix  1, 
attached  to  its  answer,  conclusively  settles  the  question. 

We  had  pointed  out  that  KFH  had  the  burden  jof  pointing  to  at 

j 

least  one  major  exception  upon  which  doubt  lexisted  as  to  the 

I 

Commission's  ruling,  and  that  its  reliance  |on  its  Exception 

I 

No.  17  was  wholly  misplaced  (Pet.,  p.  5).  |We  discussed  in 

I 

detail  Exceptions  1-4  as  an  example  of  the  jcommission* s  treat¬ 
ment  of  individual  exceptions.  KFH  has  apparently  abandoned 

Exception  17  and  does  not  take  issue  in  itsj  Appendix  with  our 

i 

detailed  discussion  of  Exceptions  1-4.  Instead,  its  Appendix 
lists  six  other  exceptions  on  which  it  now  jclaims  doubt 

I 

exists.  But  as  we  show  in  detail  in  the  a^jpendix  attached 

j 

hereto,  the  Commission  explicitly  ruled  on  jmost  of  these 
exceptions  and  those  that  it  did  not  take  i^p  specifically 

I 

were  clearly  of  a  "minor^  nature  on  which,  as  this  Court 

noted  (Slip  Op.  4),  a  specific  ruling  was  hot  required.  For 

I 

example,  KFH's  claim  in  part  B  of  its  Appendix  (pp.  9-11) 

(Fn.  1  cont'd.  from  p.  1 )  | 

"The  sentence  is  added  for  the  purpose!  of  requir¬ 
ing  agencies  to  note  their  ruling  someiwhere  on 
the  record  in  order  to  preclude  later  jcontroversy 
as  to  what  the  agency  had  done."  (Emphasis  added). 
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that  he  Commission  had  not  ruled  on  major  points  raised  by 
it  in  Exception  43  is  advanced  in  the  face  of  the  most  detail¬ 
ed  and  explicit  discussion  by  the  Commission  of  each  of  these 
points!  (See  attached  appendix,  pp«  9-10).  We  strongly  urge 
that  KFH^s  appendix  1,  far  from  supporting  its  case,  conclus¬ 
ively  demonstrates  the  validity  of  our  position. 

Respectfully  submitted. 


Warren  E.  Baker 
General  Counsel 


Richard  A.  Solomon 
Assistant  General  Counsel 


Henry  Geller 
Counsel 

FEDERAL  COMMUNICATIONS  COMMISSION 


July  30,  1957 
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APPENDIX 

The  following  discussion  deals  with  the  |Commission ' s 
manner  of  ruling  on  each  of  six  exceptions  referred  by  KFH 

I 

in  its  Appendix  1,  attached  to  its  "Answer  tJ  Petition  for 
Rehearing."  | 

j 

Exc.  13  (R.  4811).  This  exception  was  (jirected  to  the 
Examiner's  failure  to  adopt  the  "KFH  (ph.  11^  findings  at 

paragraph  68  and  to  conclude,  as  requested  a^  paragraph  69 

! 

of  the  same  KFH  findings,  that  the  KFH  educational  programming 

proposal  is  to  be  preferred  to  that  of  WTC"  (R.  4811-12). 

i 

1 

Since  this  exception  is  thus  just  a  blanket  Reference  to 
three  pages  of  proposed  findings  (R.  4449-51^,  without 

I 

any  attempt  to  specify  the  alleged  error,  the  ICommission ' s 

] 

ruling  at  J.A.  298-99  is  clearly  applicable  to  it;  The 

Commission  there  stated  that  exceptions  "of  this  nature  — 

i 

calling  for  a  comparison  by  the  Commission  o^  the  proposed 
finding  with  the  Initial  Decision  to  determii^e  the  actual 

I 

except ionli^sought  — "  are  contrary  to  Section  il.854  of  the 

1/  i 

Commission's  rules  and  prior  precedent. 

Exc.  14(a)  (R.  4812).  In  this  exception,  KFH  complained 

I 

i 

of  the  Examiner's  failure  to  find  thit  a  propjosed  educational 
program  was  currently  being  carried  o^er  its  station,  and 


j^/  This  matter  was  thoroughly  briefed  by  the  parties  (see, 
e.g..  appellee's  brief,  pp.  35-40),  and  the  Cjourt  in  its 
decision  of  June  27,  1957  found  no  error  as  t|o  these  rulings 
based  on  Section  1.854.  I 
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to  conclude  that  this  gave  greater  assurance  that  its  pro¬ 
posals  would  be  effectuated.  The  Commission  explicitly 
ruled  on  this  contention  at  J.A.  311,  fn,*. 

Exc.  14(b)  (R.  4812-3).  KFH  here  requested  that  two  of 
its  proposed  educational  programs  (“Woodcraft  and  Home 
Mechanics'*  and  “In  the  Driver's  Seat'M  should  have  been 
identified  as  having  been  developed  under  the  Adult  Education 
Division  of  the  Wichita  Public  Schools,  and  two  others  (the 
Child  Psychology  and  Mental  Health  programs)  as  developed  in 
conjunction  with  the  Wichita  Extension  Center  of  Kansas  Uni- 

y 

versity.  We  have  set  out  in  the  footnote  the  Examiner's  find¬ 
ings  which  were  adopted  by  the  Commission.  It  is  clear  that 
the  programs  in  question  were  adequately  described,  including 
the  contacts  leading  to  their  development,  and  that  the  ad¬ 
ditional  specification  requested  by  KFH  was  decisionally  in¬ 
significant.  The  fact  is  that  this  is  a  perfect  example  of 
the  "minor  exception"  which  the  Court  referred  to  in  its 
opinion  as  not  necessarily  warranting  a  specific  ruling. 

In  par.  49  of  his  Initial  Decision,  subsequently  adopted  by 
the  Commission,  the  Examiner  found,  in  pertinent  part  (R.  4626): 
"...  a  program  presented  by  a  qualified  school  instructor 
designed  to  instruct  viewers  in  the  theory  and 
technique  by  demonstration  of  home  woodworking 
mechanics,  power  and  other  tools  and  appliances;  a 
program  presenting  information  and  instruction  in  the 
field  of  child  psychology  by  a  qualified  faculty  mem¬ 
ber  of  Kansas  University;  ...  a  program  by  a  quali¬ 
fied  clinical  psychologist  providing  instruction  on 
the  mental  growth,  development  and  adjustment  of  hu7n*^n 
beings;  a  program  instructing  viewers  by  discussion 
and  demonstration  concerning  approved  automobile 
driving  techniques,  with  the  participation  and  co¬ 
operation  of  the  Department  of  Safety,  Wichita  Police 
Department.  In  developing  its  proposed  educational 
programs  contacts  were  made  by  the  applicant  with  the 
Superintade nt  of  Schools,  Musical  Director  of  Wichita 


Exc.  14(e)  (R.  4813-4).  In  this  exception,  KFH  ex- 

j 

cepted  to  the  Examiner's  "failure  to  include  jin  paragraphs 

i 

49,  51,  52,  54  and  55  of  the  Initial  Decision  many  details 

1 

concerning  the  time  of  broadcast  and  description  of  programs 
which  were  requested  in  paragraph  48(c),  (e)j  (f),  and  (h) 


of  KFH  findings  (Ph.  I)"  (R.  4813-4).  Here  ^gain,  the 
request  that  the  Commission  compare  ten  pagej  of  its  pro¬ 
posed  findings  (R.  4298-4300,  4301-4309)  wit^  roughly  four 
pages  of  the  Initial  Decis ion  to  determine  w^at  additional 

findings  are  requested  is  clearly  violative  of  Section  1.854 

! 

(see  discussion  of  Exc.  13,  supra) .  It  shoul^  also  be  noted 
that  the  exception  is  of  a  picayune,  "minor"  nature.  The 
examiner  stated  at  the  outset  of  his  discussion  of  each  KFH 

program  category  the  percentage  of  time  and  liumber  of  time 

i 

segments  to  be  directed  to  that  category  ( R. j 4625-29) ;  KFH, 
as  part  of  its  exception,  requested  that  such  time  segments 

I 

be  identified  with  the  particular  program,  ^uch  specific 
identification  would  have  been  without  any  di^cisional  significance, 
as  shown  by  the  Commission's  conclusions  (J.A.  306-309). 


Exc.  16  (R.  4815-8).  Both  the  Examiner 


and  the  Commission 


I 

found,  after  considering  KFH's  objections,  tliat  Wichita  TV 


would  effectuate  its  educational  programming 


proposals 


(J.A.  312'3).  After  so  finding,  both  also  pj)inted  out  certai 
"incidental"  or  bolstering  considerations,  t|ro  of  which  are 
the  subject  of  KFH's  discussion  in  its  appendix. 


2,/(Cont 'd)  City  Schools,  the  Kansas  University  Extension 
Director,  the  Parochial  School  System  and  th^  Wichita  City 
Teacher's  Association.*'  | 
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(1)  The  Examiner  referred  to  the  fact  that  two  prominent 
educators  were  members  of  the  board  of  directors  of  Wichita 
TV  (R.  4725).  KFH  excepted,  saying  it  did  not  see  what 
connection  this  fact  had  with  fulfillment  of  Wichita  TV's 
educational  proposals  (R.  4817-8).  The  Commission  ex¬ 
plicitly  ruled  on  this  exception  (J.A.  312): 

”We  also  note,  as  an  incidental  matter,  that  two 
prominent  educators  in  the  Wichita  area,  namely 
the  president  of  the  Wichita  Board  of  Education 
and  a  dean  of  the  University  of  Wichita,  are  both 
members  of  the  Board  of  Directors  of  Wichita  TV, 
subscribers  to  stock  in  that  corporation,  and  are 
members  of  its  educational  advisory  committee; 
and  that  presumably  they  could  be  of  assistance 
in  obtaining  such  programming”.  (Emphasis  supplied). 

(2)  KFH  also  excepted  to  the  Examiner's  reliance  on  the 
fact  that  Wichita  TV  "has  invited  22  other  colleges  and 
universities  in  the  area  to  participate  in  its  proposed  ser¬ 
vice  through  the  submission  of  programs  on  a  regular  basis 
and  has  received  responses  from  at  least  95%  of  this  group 

indicating  an  interest  in  such  participation"  (R.  4725).  KFH 

the 

pointed  out  that/invitation  was  by  letter  only  and  did  not 

involve  discussion  of  specific  programs  "on  a  regular  basis”. 

* 

The  Commission  eliminated  the;  reference  to  "on  a  regular  basis" 
in  its  conclusions,  but  adhered  to  the  pertinency  of  this 
bolstering  finding  against  KFH's  objection  because  "it  is 
contemplated  that  programs  from  these  other  sources  can  be 
broadcast  during  the  times  designated  by  Wichita  TV  as 
'Wichita  University  Time*  If  it  became  necessary*  (Tr.  7920)*’ 
(J.A.  313).  As  in  (1)  above, KFH  was  thus  informed  of  the 


basis  for  the  Commission's  action. 


Exc.  43  (R.  4846-57).  KFH  points  out  that  both  the 


Examiner's  initial  and  the  Commission's  fina 


1  decision  contained 


the  following  important  finding  (R.  4724,  J.A.  316): 


the  com- 
1  of  only 


"...  The  evidence  disclosed  that  during 
posite  week  of  1950,  KFH  devoted  a  tota 
.51%  of  its  time  to  educational  programs  and 
during  the  composite  week  of  1949,  a  tojtal  of  only 
.19%,  Throughout  the  school  year  KFH  bjroadcasts 


rograms,  one 
iation  and 


only  two  weekly  half-hour  educational  pi 
on  behalf  of  the  Wichifa  Teachers  Assoc: 
the  other  on  behalf  of  the  public  schoojls  and  parent 
teacher's  associations  ..."  I 


KFH  complains  (App.  1,  pp.  9-11)  that  its  es^ception  43 


contained  detailed  points  going  to  the  above 


finding  and  that 


"nowhere  in  the  Commission's  conclusions  (palra.  13  -  J.A.  316-7) 
on  this  subject  is  there  any  discussion,  explanation,  or  ground 

i 

stated  for  the  denial  of  KFH's  exceptions  dijrected  specifically 

j 

against  the  impropriety  and  inaccuracy  of  two  sentences  quoted 
above  and  their  erroneous  use  as  a  decisionajl  conclusion. " 

The  Commission  did  not  have  any  discusslion  of  these  sen- 

I 

tences  in  its  conclusions  because  it  had  spejcif ically  and  in 
detail  dealt  with  the  exceptions  to  the  two  jfindings  in  its 

I 

I 

i 

findings.  j 

j 

The  exception  taken  to  the  first  sentenbe  (use  of  KFH 

I 

I 

composite  week  figures)  was  that  it  had  "no  jprobative  or 

I 

decisional  value"  (R.  4846,  4847-9);  the  Commission  specifically 

i 

ruled  on  this  at  R.  5170-1  (fn.  16),  noting  [the  KFH  arguments 

I 

and  pointing  out  why  it  believed  such  composiite  data  was 

I 

pertinent.  The  exception  to  the  second  sentence  (that  KFH 
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broad^^st  only  two  weekly  half-hour  educational  programs') 

was  that  it  was  inaccurate  and  incomplete  CR.  4846,  4850-1'). 

Here  again  the  Commission  ruled  specifically  on  the  KFH 

exceptions  (R.  5171,  note  17):  It  refused  to  include  one  KFH 

program  (Exc.  44(b);  R.  4850)  because  it  was  of  network 

origin  and  not  shown  to  be  educational  in  derivation  ; 

another  requested  finding  (Exc.  44(c);  R.  4851)  was  rejected 

as  already  adequately  reflected  by  the  fourth  sentence  of 

par.  22  (R.  5170);  while  the  most  important  exception 

(No.  44(a),  R.  4850)  —  that  there  were  other  weekly  educational 

programs  —  was  specifically  rejected  as  "contrary  to  the 

clear  testimony  of  KFH’s  program  director  at  Tr.  1275-76, 

and  /,a^7  based  on  evidence  not  of  such  a  clear  nature  as  to 

3/ 

overcome  the  cited  testimony”  (R.  5171). 


3/  KFH  is  similarly  mistaken'  in  its  note  4,  p.  10  of  its 
Appendix.  The  finding  in  question  referred  to  weekly  or 
regularly  scheduled  programs,  and  there  were  no  "other”  KFH 
weekly  programs  to  be  noted.'  (The  program  "Spelling  Bee" 
is  one  of  the  two  referred  to  in  par.  22,  R.  5170  —  see  Tr. 
1275-6). 


